This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


HARVARn  I  Al 


REPORTS 

OF 

CASES 

ARGUED  AND  ADJUDGED 

IN  TUB 

SUPREME  COURT  OF  THE  UXITED  STATES, 
FEBRUARY  TERM^  ISllt. 


VOL.  Vlll. 


BY  WnXIAM  CRANCH, 

Chitf  Judge  of  the  Circuit  Court  of  the  District  (f  Colunibia. 


form  lovosATio  jums  utioiosa  mt,  qluax  senss^xiA.. 

CIC    DK  LEG!  BUS  DIAL,  J. 


WASHINGTON  CITY: 

nUNTlSD  BT  DANIEL  RXmiA  J-JIfV  C?    A-/>«- 

loi 


BE  I  r,  REMEMBERED.  That  on  tiie  fifth  day  of  Korembsr,  in  die 
'/t    RA    forty-firit  year  of  the  Independeiiee '  of  the  United  States  of  Ameriea,  Wa« 
(^  ^/    liHin  Craneh,  of  the  said  district,  hath  depnated  in  this  office^  the  title  of  a 
book,  the  i%ht  wiiereof  be  eb^)s  as  author,  u  the  wonb  foltowing^  to 

**  Beportf  of  Cases  araned  and  adjodi^  in  the  Supreme,  Conrt  of  the  United  Suteo,  in 
^Flebhianr  term,  1814  Vol.  Via  By  Wiutah  Crahgh,  Chief  Jodge  of  the  Cffeott 
^Coont  oTtfae  distHot  of  Golumhia.    ^otins  igndratio  juria  Utigiosa  est,  qmun  seieatia. 

<<Cie.delesibaB,dial.L" 

b  eonfbrmi^  to  the  aet  of  the  Congress  of  the  United  jSutes,  mtifiiled  *<  An  aet  for  the 
Ibaonrage  aent  of  learning,  by  seearing;  thf  oi>pies  ot  maps,  charts  and  book%  tb  the  ancfaoM 
iriki  pio|s  etors  of  anah  eopie%  during  the  times  therein  menttoned.** 

G.  DENEALB, 
Clerk  of  the  Dteiet  of  Colambia. 


REPRINTED  IN  TAIWAIST 


JUDGES 

OVTHB 

SUPREME  COURT  OF  TEE  UMTTEB  BTlTSa 

DURING  THE  TIME  OF  THES« 

REPORTS. 


JlssodaU  jMtic$$. 


Honorable  JoHir  Mabshalti^  GdtfJm&ct. 
Honorable  Bvshbod  WASHiHoroN^    "* 
Honorable  William  Johnson^ 
Honorable  Brockholst  LivurosTON, 
Honorable  Thomas  Todd, 
Honorable  Gabbiel  Duvaij., 
Honorable  Joseph  Stobt, 
Richabd  RusBf  Esquire^  AUormy  OtaeraU* 


*  The  ecminis&irAs  of  the  bonorabtc  G.  Dttaix  and  the  honnnbk  J.  Stsbt  bttr  <liiUr 
NorembcrlS'h,  1811. 

R.  R^HH,  R»(i.  wMf  coraininioned  at  Attorney  General  Febniaiy  10th,  1814,  in  \*\mB 
of.WilUamrinkoey,  Esq.  rvsi^KHi 


ERRATA. 

f  age   45  line  36,  for  "  insomuch,"  read  in  09  much. 

6?  ll,for*J  devise,'!  read  rffwVe. 

70  S2,  erase  •*  Circuit." 

94  36,  for  "  Hymas '*  read  HyafmU. 

1 06  96,  for  "  statute*^  read  9tate. 

152  23,  for  •«  unneceii6arily,*'  read  neeesaarily. 

152  27,  for  "  can  he,**  read  Ar  can, 

152  28,  for  '<  British,*'  read  hostile. 

U7  21,  erase "  not."  . 

242  33,  for  ••  ^5,  Edw  3,  ch.  6,"  read  25,  Edw.  8,  at.  5,  ch. 

243  14,  for  ••tend,"  read  intend. 

244  15,  for  ••  amount,"  read  current, 

245  19,  for  •' revival,"  read  reiCfMO^ 

245  39,  for  ••  24."  read  29. 

246  9,  for  "  living,"  read  totfry.  . 

246  35,  after  ••  being"  insert  univeraatty* 

247  13,  after  ••  us"  insert  p/ovf. 

249  3,  for  *•  unnecessary,"  read  neeteMar^: 

349  21.  for  ••  land,"  read  lord. 

'  249  30,  for  •'  it,!'  read  and, 

249  35,  for  •'  parties,"  read  party. 
,250  35,  beTore  '•  seizin,"  insert  the.    ' 

250  37,  for  ••to/' read  cf/: 
26^  36,  for  ••  is,"  read  are. 

281  last  line,  for  •' belonging,"  read  d^/on^ed. 

299    line .  1^,  for  *•  decision,'^  read  decisions. 

313  5,  for  ••  a,"reada«. 

372  27.  erase '•  and." 

409  37,  for  ••  Robert,"  read  Roberts. 

404  15.  erase  ••to" 

409  37,  for  "  and,"  read  et. 

411  6,  after  •*  been"  insert  on. 

412  2ii,  after  Juris'*  erase  the  semi-colon. 
430  )6,for**  were,"  read  wfl*. 

430  40,  after  ••  relinq«|ishing"  insert  to  the  cafitorji 

441  36,  after  "  delivering"  arase  "  it." 

448  25,  for  f  and/'  read  or. 


CASES  REPORTED 

VOLUME  VIII. 


rAGX 
221 

169 
462 
SOS 


Adventure,  the 
Alexander,  the 
Alf^xander  v.  Pendleton^ 
Aurora,  the 

B. 


Baes  of  coffee,  19^0— United 

States  V.  398 
Bank  of  Alexandria  v  Herbeft^    36 

Bartlett,  Price  v.  431 

Ben^e  v  Thompson  et  al.  70 

Beatty  v.  Burnes, '  98 

Brown  p.  United  States,  110 

Burnes,  Beatty  V.  98 

C. 

Carroll,  Pratt  ^/  a/  ATI 

Carter  v.  Cutting,  251 
Chesapeake  In.  Co.  Marcadier  v.  39 

Clementiion  v  Williams,  72 

Couimon  Council  Alex.  v.  Pres-  • 

ton,  53 

Craig,  Vewles  v,  376 

Crowell  V.  M'Fadon,  94. 

Catting,  Carter  v.  251 


Dunham  and  Randolph's  claim,   354 
E. 


Frances,  the 

— —  Dunhs^m    and    Ran- 
dolph's claim, 
•    ■      French's,  claim, 

■  Gille^-pie's  cUim^ 
•               Graham's^claim, 

■  '  Irvin's  claim, 
— —  Kennedy's  claim, 

■  Thompson's  claim, 
Frazier,  Griffith  v. 
Forrest,  Van  Ness  v. 
French's  claim, 

G. 

Gibbons,  Thomas,  the 
Gillespie's  claim, 
Gracie  v.  Marine  In.'Ca 

V.  Md.  lui  Co. 

Graham's  claim. 
Green  V.  Liter, 
Griffith  v.Frazier, 
Grotiusy  the 

H. 


Hall  V,  Leigh  et  aL  50 

Harford  v  -United  States,  109 

Herbert,  Bank  of  Alexandria  v.    36 
Hiram,  the  444 


PAGK 

335 

d5il 
359 
363 
349 
4H 
35^ 
335 
9 
30 
3S9 


421 

363 

77 

84 

349 

22S 

456 


1. 


Edrington,  Smith  v. 
Euphrates^ 


66 
388 


Irvin*s  claim, 


418 


ti 


CASES  REPORTED. 


FAGB 
451 
181 


359 


50 
329 


Joteph,  the 
Julia,  the 


Kennedy's  claim, 

L. 

Leigh  etal.  Hall  v. 
Liter,  Green  v. 


Marcadieri;.  Chesapeake  In.  Ca  39 

Marine  In.  Co.  Grade  v.  77 

.                      M*Call  V.  59 

Mars,  the  417 

Mary,  the  388 

Maryland  Ifi.  Co,  Richards  v.  84 

•     '      '-  (iracie  v.  84 

„i                .— —  Pleasanis  v*  55 

M'Call  V.  Marine  In.  Ca  59 

M'Fadon.  Crowell  v.  94 

Merrimack,  the  3ir 


Pendleton,  Alexander  V.  462 

Pleasants  v  Many  I  and  In.  ^o.  55 

Pratt  etal,  v.  Carroll,  471 

Presion.  Com.  Couircil  Alex.  v.  S3 

Prince  v.Bartlett,  431 


PAGE 

155 

84 


382 
434 


Rapid,  the 

Richards  v-  Maryland  Im'Co. 

a 

Sally,  ehe 

Smith  V.  Edrini^toDt 

St.  Lawrence,  the 

T. 


Thomas  Gibbons,  the,  421 

Thorn pMm  and' Maris,  Beale  v.  70 

Tl^ompson's  ciaim»  335 

U. 

United  States,  Brown  v  110 
——-.-»——  v.  196a'bags  Gof 

fee,  398 

.                        Harford  v.  109 


Van  Ness  V.  Forrest,  30 

Venus,  the  253 

Vnwles  V.  Qraig,  371 

W. 

>V>llictin9»  Clementson  v.  7t 


CASES  CITED 


iir 


TOLUMB    VIII/ 


Abbf, 


A. 

PAGE 

yfr,  186»  310,  395 


Adinui^.Wnod,  401 

Adrima.  261 

AlUhson.  Foster  t.  33 

Ani^elique*  1^7 

Aarlioiiy  Mangin«  415 

Aouils.  13i 

Aaiiurst,  Jones  V.                   407  410 

Atton:ev  general  v.  Freeman,  414 

.       .                     V.  Weeden,  143 


Aurora^ 


B. 


335,  334,  356 


341 


Bam  ▼.  schooner  Speedvell, 
BaUtmore   In.   Ca    Caze   and 

Richand  v.  50 

Barber  v.  B)akes,  61 

Bartlett,  Maiden  v*  131 

Bai  wick's  case,  247 

3eUv  GiUon,        346,391,395.439 
Bell,  Potts  V.  158, 213,  216,  346,  .^95, 

454 
Beirscase,  341 

Bernon,  174, 258.  279,  345.  438 « 

Betsy,  157 

Betty  Cathcart,  391 ,  459 

Seville's  case,  239 

Blake*s»  Barker  v.  61 

Blacke^nhager  v.  Loodoo  Ass.  Co,  65 
Black  V.  Hagen,  6< 

Blight,  Fi-her  v.  165 

Boeders  Lust,         255,  284,.309,  339 
Bondsmaker,  ex/iarie,  136 

Bnwne,  M'Intirc  v.  46 

Bradford  v.  Patterson.  ^38 

Brig  Experiments  Sloop  Chester 

▼.  25S 


Brown,  Earl  ▼. 
Brown  v.  Qaarles, 
Biiford,  Speed  V. 
Burnet  v.  Kensiogton, 


FAGt 

It 
238 
240 

4i 


i3r 

79 
89 


Carl  ^^Iter, 

Carolina, 

^:arson,  Jennings  r. 
Canithers,  Sparrowv. 
Cary  etux  s,  Stephenson^ 
Qawer  V.  James,  . 
Caze  and  Richaud  v.  Bait.  In.  Co.  -5(1 

Charlotte,     '  131 
Charming  Betsy,*          219,  263,  34$ 

Chnnsurah,  capture  of  139 

Church,  Magrath  v.  48 
Citto.               171,  255,  256,  258,  303 

Clarissa,  198,  20^ 

Clarke,  Tisson  v..  239 

ClayV  Whit^  •  236 

Cocking  y.  Frazier,  43 

Columbia,  l7f 

'  Columbia  In.  Co.  Hallet  tr.  46 

C«^met,  15r 

Corny ns,  Morrough  r«  .  168 

Concordia  438 

Constantia,  260,  325 

-Convenientia,  264 

Coopman's  case,  S6^ 

Copenhagen,  .  260,  356 

Xornelis  and  Maria,  157, 259 

Countess  of  Lauderdale,  44r 

Cox,  Mllvaine  ▼  361 

Crawford,  Innes  et  al.  r»  239,  241 

Curtisos'scase«  ^6,21}. 


^ 


CASES  CITED; 


PAGE 

Dankebaar  Africain  255 

Dawson  v.  Godfrey,  865 

Despiitd,  Wilkins  v.  400»  41 1 

Diana,  t55.  256,  304,  346, 439 

Doane,  PenhalJow  v.  137 

Bn.  Drury's  case,  18 

ree  Gebroeders,        171|  258, 346, 
391,395 
Dyson  v.  Rowcroft»  43 


E. 

Barnes,  Waplcs  ▼. 
Earl  V.  Brown, 
Eden,  Le  Caux  ▼. 
Edwards,  ex  fiarte^ 
Eenrom; 
EUebe, 

£lStob  V.  Thprowgood 
'£scoc*s,ciise, 
Ethrington,  Xicrney  v. 
Etrusco, 


77 

18 

438,  139 

401 

264 

131 

87 
158,  368.  4S9 

78 
132 


Fairbanks.  Jackson  v  73 

Fislier  v.  Blight,  165 

Fradoven,  226 
Ford  V.  Travis,                          14,  ^6 

Fortuna  157 

Foster  v.  Allanson,  S3 

Foxley's  case,  410 

Fox  y.  White,  .  ft33 

Franklin*  ,  410 

Frazer,  Cocking  v.  43 

Frederick  Mdk,  ^460 
Freeman,  Attorney  .General  v.  .414 

Furtado  v.  Rogers,  143 

G. 


Gertrugde, 
Gilson,  Bell  v. 
Girt  V.  Mason, 
Glass  V.  Sloop  Betsy, 
Godfrey,  Da^i^^son  v. 
Grnat'  Bernstorf, 
Grant  v:  "NaUor, 
Gregory's  tase, 
Griffith,  Spriggsr,* 
Gruverman,  HooeVi 
6nindy,  U.  States  v. 


131,139 

346,  391,  395,  439 

208 

137,  178 

365 

258 

33 

324 

240 

46 

400,  401,  408 


H. 

PAOS 

Hadkinson  v.  Robinson*  64 

Hagen,  Black  Y.  64 

Hales  V.  Petit,  165.410 

.  Hailet  V.  Columbia  In.  C6*  46 

vJenks,  158,171   178 

— —  Jenksv.  2l9    i\t 

Haflier«'ly  v.  68 

Hannay,  Tain  ton  v.  13 

Harmony,        171 ,  255,  HS^^  258,  300 
Hay  w ard,  Kin>ey  v.  90 

Hersteller,  255 

Him.  ly.  Rose  v.  12 

Hiiikle  v.  Roy.  Ex.  Ass.  Ca  214, 216 
Hoffiving,  214 

Hooe  V.  Grove r man,  46 

Hoop,  .  157,  177,  209,  212.  213,  267, 
346   369, 438, 454' 
Hunter,  Wright  v.  3S 

Hu  ry  V  Roy.  Ex.  Ass.  Co,  78 

Hyitnn,  Ware  ▼.  112,  146 


I. 


Indian  Chief,        255, 267,  280,  300. 

346.346 

Innes  et  al  v.  Crawford,      239,  241 

Island  of  Trinidad,  iq9 


Jackson  v.  Fairbanks, 
James,  Cnwer  v. 
Jan  Frederick, 
Janson,  Talbot  v. 
Jenks,  Mallet  V;^ 
Jenks  V*  Halletr 
JenningH  v.  Carson, 
Jones  V.  Ashurst, 
Jonge  Ca«sini,    • 
Jorige  Clarissa, 
Jon^e  Class*na 
Jonge  Jacobus  Bauman, 


73 

89 

356 

137,  257 

158, 171.  178 

209,  \il2 

,    137 

407,416 

157 

303 

S5S 

179 


Jonge  Pieter.  195,  200,  213,  258 

Josephine,  324, 341, 356 

JyfiVow  Catharina,  157 

Juffrow  Margareiha,  .  395 


Kennon  v.  M^Roberts,  68 

Kensingten,  Burn^  v.       ^43 
Key  and  Hubbard  v.  Pearse,       12f9 


cAsts  crr£D.i 


it 


PAGK 

PA<^£ 

insey  v.Haywardt 

90     OesterEems, 

139 

L. 

Offley,  Lockycr  v. 

400,  410,  41? 

La  Virginie,  2S7,  301^  S65 

Le  Caux  v.  Eden,  139, 438 

Lindo  V.  Rodney,  138, 139 

Livingston  v.  Md.  In.  Ca  QS5 

Locke  V.  United  States,  110 

Lockyer  v.  Offley,         400,  410, 413 
London  Ass.  Co.  Blacketshagerv.  65 

.;« Rucker  v.  78 

Louisa  Margaretha,  157 

M. 

liiiadonnb  deila  G  racie,        %S7^  267, 
324,  340,  341,  346,  369,  39%,  439 

Sagnus,  264 

agrath  v.  Church,  48 

Maiden  v.  Bartlett,  131 

Mandeviile,  Sheehy  v.  32,  35 

Aannitag  v.  Newnham,  45 

Maria  Francoise,  131, 139 

jfarianna,  340,  343,  394,  420 

Mary att  v.  Wilson,  366, 368 

Maryland  In.  Co.  Livingston  v.    255 
Mason,  Gist  v.  208 

Matilda,  210 

Matthew  Manning's  case,  18 

M'Andrews  v.  Vaughn>  43 

M'llvaine  v.  Cox,  26) 

M*Intire  v.  Bowne»  46 

M'Roberts,  Kennpn  v.  68 

Melomane,  131 

Mentor  f  341 

Mercurius*  1^6 

Morroogh  v.  Comyns,  168 

Murray  v.  Schooner  Charming 
Betsy,  2S7 


Nailor,  Grant  v. 

33 

Nayade. 

157 

NelJy, 

157 

Neptunus, 

157 

HewnhaTn>  Manning  v. 

45 

o. 

Ober's  Admr.  y.  12 

Ocean,    171,  258,  263,  3lO,  346, 439 
Odin,  157, 258 

VOL.  vni. 


Packet  de  Bilboa.   340,  366,  395, 423 
Patterson,  Bradford  v.  238 

Pearse,  Key  and  Hubbard  v.        13V 
Peliy  V.  Royal  Ex.  Ass.  Co.  77 

Petit,  Hales  v.  165.410 

Polly,  438 

Portland,  .  258 

Potts  v.  Bell,  158,  213,  216,  346  395, 

454 
President,  439 


Qiiarles,  Brown  v. 


238 


Rebecca,         131, 139,  144,  339, 460 

Recovery,  157, 25? 

Rendsborg,  198 

Resler  v.  Sheehy,  233 

Resolution,  176 

Rex  v.  Wendnian,  412 

—.-r  v.  Ward,  411 

Richmond,  131 

Riugende,  Jacob  157^ 

Rising  Sun,  438 
Roberts  v  Withered,    400, 40!^,  410 

Robinson,  Hadkinson  ▼.  64 

Rodney,  Lindo  v.  138,  139 

Roe  V.  Roe,  131 

Rogers,  Furtado  v.  143 

Romeo^  264 

Rosalie  and  Litty,  Z58,  264 

Rose  V.  Himely,  12 

Rowcroft,  Dyson  v.  43 

Roy.  Ex.  Ass.  Co.  Henkle  v.  214, 216 

«  Hurry  v.  78 

: -^  l^clly  V.  77  . 

Rucker  v.  London  Ass.  Co.  7S 

Russel  V.  Russel,  36 


S. 


Santa  Cruz,  ISf 

Sarah,  341 

Schooner  Charming  Betsy.  Mur- 
ray T.  257 
2* 


OASES  CITED. 


Schooner  Speedwell.  Bain  v 

PAaE 

341 

Sbeehy  v.  Mandeville* 

32.35 

333 

8hermeV  v.  Shermer, 

68 

Simms  and  Wise  v.  Slacnm, 

It 

Slacum,  Simms  and  Wia^  v. 

\7 

Sloop  Betsy,  Glass  ▼. 

137.  irs 

Sloop  Chester  v.  Brjg  Expert 

roent, 

^% 

Smith  V  Brig  Exp^iment, 

73 

r.—  Wilson  V. 

42 

Sparrow  v.  Caruthcrt, 

78 

Sp^ed  V  Bufofd, 

340 

S|>enc^*s  case. 

86 

^Priggs  V.  GriflBth, 

340 

Stella  del  Norte,* 

139 

Stephenson,  Gary  pf  ux,  ▼• 
St  Phillip's  case. 

43 

157 

^9fl» 

?58.26f 

V. 


^j^yt 


T. 


Talbot  V.  Janson,  137.  357 

Taylor  v^  Wheeler,  36,  37 

Taynton  v  Hannay,  13 

Thorshaven,  ^31, 139 

Thorowgood,  Elstob  y.  87 

Tierney  v.  Etherington,  78 

Tis&on  V.  Clarke,  239 
Tobago,                          343,  3<>1, 42*0 

Travis,  Ford  v,  \A^  26 

Twee  Geruster,  131 

two  Friends,  139 

U 


ynited  States  v.  Gruftdy,     401,  408 

*— ^ -^ Locke  V.  110 

^""    ■■  '    ■  ■'    Ycatqp  V,  401 


Vallejo  T,  Wheeler,  44 

Vaughn,  M« Andrews  \^  43 

Venus,  157 

Vigilautia,    313,  254^*  258,  299,  368, 

422, 439 
VreedeScholtys^  198 

Vrow  Elizabeth,  |98,  209,  393 

Vrow  Judith,  157.  460 

Vroir  Margaretha»  35^  395 

W. 

Walker  ▼.  WollasMni,  14 

Walsingham  packet,    132, 151, 213, 

358 
Waples  ▼.  Eaioat,  77 

Ward,  Rex  v.  411 

Ware  ▼.  Hylton,  113, 143 

Weedon,  Attorney  General  v.     141 
Wendman,  Rei(  y.  413 

•Wheeler,  Taylor  ▼.  36, 37 

..  ■    .  Vallejo  V,  44 

Whitcomb  V.  Whiting,  73 

White,  Clay  ▼.  336 

— ^—  Fox  y,  233 

Whitehill^s  case,    286,  313, 369, 370 

"  7% 

400,  411 

176 

263, 366,  368 

43 

13 

400,  403,  410 

13 

14 

401 

«3 


Whiting,  Whitcomb  v, 
Wiikins  ▼.  Pespard,. 
William  and  Ma^y, 
Wilson,  ^aryatt  v. 
■  '        V.  Smith,' 
Wise  V.  Withers, 
Withered,  Roberts  v. 
Withers,  Wise  v. 
Wollaston,  Walker  v. 
Wood,  Adams  v. 
Wright  V.  Hunter, 

Y. 


YeatoQ  ▼.  United  States^ 


m 


SUPREME  COURT  IT.  STATES. 


GRIFFITH  V.  PRAZIER.  1814,, 

■  Feb.    "Tnrm 

PresenL^.M  the  Judges.  '"'"'^       "* 

ERROR  to  the  Circuit  Court,  for  tlio  Sou;,h  Caio-  „  , 
lina  district.  f^iiV. 

ei^utor  is  ca- 

This  was  an  action  of  tresp^s  qiiare  datisum  /^«^^S£Ir  Ae*aii^ 
brought  by  the  Plaintiff  in  the  Circuit  Court  (who  was  tfaorky  vith* 
also  Plaintiff  in  error,)  to  re<:over  a  tract  of  land  lying  in  J^'^^i^^JS 
the  district  of  South  Carcflina,  and  in  the  possession  of^^the  bj  ihr^e^a- 
Defendanty  to  which  the  Plaintiff  asserted  a  title  derived  ^9^>  ,^^^  «»- 
from  a  certain  Joseph  Salvadore.  h^^e^^ 

,  either  with  or 

Both  partiesadinitted  that  Salvadore  waslegallyseized  Tton'^^^'Th?" 
of  an  estate,  in  fee,  in  the  land  in  dispute.    It  appeared  Comt  of  oixii- 
further,  that  Salvadore  had  executed  several  bonds  in  ^»  <*  «»T 
favor  of  a  certaip  Daniel  Bordeaux  ;  that.  Boi*deaux  AndV^^Jil^ 
brf)ught  an  action  against  Salvadore  on  these  bonds,,  and  sQchiuipabnity 
obtainefl  thereon  a  juftgment  by  default,  which  was  en-  tor,  the^^c^I 
usred  up  and  signed  on  the  SOth  of  August,  1786  ;  that  nai^- ]^nt  adi 
nr>  furtbor  steps  were  taken  in  tlie  cause,  until  the  2d  ™^e^"^* 
of  January,  1787,  when  an  execittion  Issued  thereon,  or  temporu^ 
anfl  was  lodged  in  the  sheriff's  office  on  the  same  day ;  ^  afanSer 
that  Salvad'ire  departed  this  life  on  the  29tli  of  Decern-  ^l^i^  ^ 
ber,  immediately  preceding.     Salvadore  left  a  will  and  iutety  void, 
two  or  three  codicils,  by  whfrb  he  appointed  bis  three  J|^  |^J"^^^|J^®5[^ 
daughters,  a  certain  William  Stevens,  and  a  certain  gainst  one  as 
Joseph  Dacosta,  his  executors.    All  these  persons  were  j^*^*^*****  "^^ 
absent,  out  of  tir  state,  excepting  Dacosta,  who  proved  tor.itdoetoot 
the  will  and  codirils.  and  regularly  qualifi;^d  as  execu-  b>nd  the  esuta 
tor  thereto,  on  the  Bth  of  Jamiary,  1787 :  he  continued  ^Jt'^^^^^?'"' 
to  reside  in  the  city  of  Charleston,  Soufh  Carolina,  un-  cuiion  upon 
til  some  time  in  tlie  year  1789,  when  he  went  to  Savan-*^j;Jj^*^JJjJf' 
nab,  in  the  statfe  of  Georgia,  wliere  he  continued  tct  re-  mt  legally  bn 
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(iRiFFiTii  side  unUrNovemUj^r,  1790.    On  the  second  day  of  Oc- 

V.        tobery  1790,  one  James  Larootte  requested  and  obtained 

FRAziER.  from  tbe  ordinary  of  Charleston,  a  citation,  in  belialf 

« ; —  of  tlie  principal  creditor  of  Salvadore,  who  was  Bour- 

levied  upon   deaux,  to  shew  cause,  wliy  Icttei-s  of  administration  With 
By4he1aw'  of  ^"^^  ^^'*'^  annexed,  should  not  be  granted  to  liim.    On  the 
SoaUi  Caroii  Hetum  of  the  citation,  no  cause  being  shewn  to  the  con- 
[!J^"*^;^|J^«^^™"  ti'ary,  the  ordinary  did,  on  the  8th  of  October,  1790, 
Hbseatui  testa- grant' general,  letters  of  administrdtion  with  the  will  an- 
£™'  ^^%  nexed^  on  the  estate  of  Salvadore,  to  Lamotte.    A  cer- 
ter^M^f  of  tificatc  was  also  obtained  from  the  ordinai7,  by  which 
the  win  and'  it  appeared  that  it  was  the  custom  of  the  ordinary  Court 
licntary^*^    *^  grant  letters  of  administration  durante  absentia  of  the 
sranteZ        exccutor.    Bourdcaux,  on  the  27th  January,  1791,  ob- 
2'lbunai'  ^^^*^'"^^  *  ^^*'^  f^'^'^  ^^^  Court  of  common  plea^,  against 
1  ^8ab>ict'^  not  I^'<^"^^)^^^9  as  administrator  of  Salvadore,  to  shew  cause 
vithio  its  juris- within  thirty  days,  why  the  judgment  obtained  against 
▼Si?"'  *^^      Salvadore,  as  aforesaid,  ^uld  not  be  revived,  and  an 
By  the  law  of  execution  issue  thereon.    This  rule  was  made  absolute 
frSe^scuuy  ^'^  the  15th  of  March,  1791,  «  subject  to  future  argu- 
ruie  is  subsJ-  ment/'    On  the  16th  of  April  following  (no  further  ar- 
tutedfor  a  sci-  giiment  or  proceeding:  having  been  had  on  the  said  rule, 
jiad^lTnt  '?n*  ^^^  ^^  Court  intervening  in  the  mean  time,)  an  execution 
those  cases  on.  iRsued,  on  Said  judgment,  against  liamotte,  adniinistra- 
Sf'll'^^^f^tor,  &c.  was  lodged  in  the  shmft^s  office,  andJevled 
venu  the       upou  tlic  land  in  question*  by  the  Sheriff,  on  the  11th  of 
iwk^'^^t  «^  May,  1791,    The  land  was  sold  at  puUlic  outcry  to  the 
cut^n.^"  ^^^  highest  bidder,  on  the  6th  of  Jun«*,  1791,  and  hy  a  deed 
of  tlie  saiiic  date,  was  conveyed  by  the  Sheriff  to  *Pcter 
Freneau,  the  purchaser-    On  the  16th  of  July,  1796,  a 
decree  was  rendered  in  the  suit,  Pierce  Butter  v.  Danid 
Bmirdeaux  and  Feter  Frrneau,  directing  the  .said  Peter 
to  convey  to  sucli  jierson  as  Pieree  Butler  should  ap* 
point.    In  pursuance  of  tliis  decree,  Peter  Frencau  con- 
veyed to  Samuel  Jackson,  under  whom  Griffith,  the 
Plaintiff  in  this  case,  claims  by  regular  conveyances* 
Frazier,  the  Defendant,  represents  the  iRnrs-^of  Salva- 
^dore. 

On  the  motion  of  the  Defendant,  the  Circuit  Courtin- 
structed  the  jury,  that  the  letters  of  administration  grant- 
ed  to  James  Lamotte,'  were  totally  void ;  that  therefore 
the  judgment  of  Bourdeaux  was  not  revived  against  the 
estate  of  Salvado]*e  i  that  the  sale  and  conveyance  by 
the  sheriff  passed  no  title  to  the  purchaser;  and  that 
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the  evidence  was  not  sufficient  to  maintain  ilie  Plain-  Griffith 
tiflTs  action.    The  jury  found  a  verdict  for  the  Defen-        v. 
dant,  ami  judgment  was  rendered  in  his  favor.    The  frazier. 
PlaintifTexcepted  to  the  opinion  of  the  Couil;^  and  sued    «-i.— — 
out  a  writ  of  error  to  the  judgment. 

HARFERf /or  the  Plaintiff  in  error,  after  stating  the 
£acts  of  the  case^  contended^ 

1st  That  the  letters  of  administration,  being  durantf 
absentia  of  the  executor^  were  iawfulljr  and  properly 
granted  by  the  ordinary  to  James  Laniotte. 

2d.  That  the  question  whether  the  grantiiig  of  these 
letters  were  legal  or  not,  was  a  question  propi  r  for  the 
decision  of  the  Court  of  ordinary ;  and  tliat  the  jud^ 
nient  of  that  tribunal  w  as  conclusive  until  reversed  on 
appeal  to  the  state  Couil  having  competent  jurisdic- 
tion :  thaty  consi  queiitlvy  the  sale,  in  the  present  case^ 
was  valid*  and  the  PiaintiiT's  title  good* 

J0NE85  contra. 

1.  The  grant  of  administration  durante  absentia  Was  ab- 
solutely void  :  which  beiiig  the  rase,  it  is  clear  ti)at  the 
subsequent  sale  of  the  property  in  question  by  tiie  she- 
riff was  illegal  and  invalid. 

Dacosta,  the  executor,  had  duly  qualified^  and  the 
circumstance  of.  his  having  absented  hiinscif  from  .the; 
state  of  South  Carolina,  for  the  space  of  twelve  months 
is  a  matter  of  no  impoi^tance,  unless  at  the  same  time 
he  was  incapable  of  performing  his  duty  as  executor. 
But  this  does  not  ap]>ear  to  have  been  tlie  fact.  •  The 
ordinary  therefore  had  no  right  to  grant  letters  of  ad^ 
ministration  to  Lamotte. 

As  to  the  certificate,  said  to  have  been  given  by  the 
ordinary,  stating  that  it  was  the  custom  of  the  ordinaiy 
Court  to  grant  administration  durante  absentia  of  an  ex- 
ecutor, it  would  be  shown,  on  the  part  of  the  Defendant, 
that  in  every  case  which  could  b'  pixiduced  in  support 
of  that  custom,  the  executor  had  not  qualified. 

The  jurisdiction  of  the  ordinary  relative  to  the  ap< 
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<iRiyriTH  pointment  of  an  adininistrator,  is  determined  by  the 

V.        act  ol  the  testator  in  appointing  .an  executor.  •  T\\c  ad- 

?RAziER%  ministrator  derives  all  his  rights  from  the  Court  of  or- 

.,.,.,.. — ; —  dinary,  and  nothing  from  the  will.    1,  Com.  Dig.  S40. 

1,  Salk.  802.     Tder  ex^r.  76,  98.    2,  Bac.  Mr.  SSi, 

386,  Wl.     2,  Flowd.  271. 

The  grant  of  letters  of  arlministration  has,  in  some 
cases,  been  decided  to  be  void,  even  after  tlie  refusal  of 
the  executor  to  take  upon  himself  the  execution  of  the 
will.     2,  Bac.  JIbr.  386— FFent.  145. 

The  oi*dinary  in  grantin|;  administration,  is  a  minis- 
tei-ial,  not  a  judicial  officer.  Ibter,  50,  66.  Jac.  Law, 
Diet,  tit  executor.    12,  Mod.  437. 

In  the  case  under  consideration,  the  executor  had 
proved  the  will ;  and  it  did  not  appear  to  'the  ordinary 
that  there  were  any  goods  and  chattels  unadroinistered. 
If  this  were  the  fact,  the  oi*dinary  had  no  jurisdictifm  in 
tJie  case,  2,  Bac.  Mr.  385.  Griffith's  collection  of 
South  Carolina  lawb,  p.  35,  492.  Ob^r^s  administrator  v. 
• — ,  M.  S.  re])07'tqfa  case  decided  in  South  Carolina. 

By  the  statute  of  38,  Geo.  3,  c.  87,  to  remedy  the  dc- 
feet  of  the  law  in  not  giving  to  the  ordinary  the  power 
of  appi)inting  an  administrator  dtirante  absentia  o(  an 
executor  who  had  proved  the  will,  it  was  evident  that, 
previous  to  that  statute,  the  ordinary  possessed  no  such 
powr.  That  statute  was  so  rxi)lHiiied  in  tlie  case  'ol* 
Tuynton  v.  Ilannay^  3,  Bos.  and  PnL  *i6.     Toler,  104. 

When  the  executo!^  had  taken  upon  himself  the  trust 
of  executing  the  will,  the  goods  were  out  of  the  juris- 
diction of  the  oidinary.     Went.  39.    4,  Bnrn*s  eccl.  law. 

If  the  jorisjHction  of  the  ordinary  ceased  upon  the 
qualification  of  the  executor,  all  his  subsequent  acts  in  re- 
lation to  the  business  were  void— 3,  R  R.  130.  Toiler  128. 
Th  Supreme  Court  of  the  United  States  has  decided  this 
principle  in  cases  analogous  to  the  present- -4,  Craiich, 
341,  TJose.r.  fliinely.  3,  CranrA,  331,  Wise  v.  WiOiers. 
%Vhere  a  Court  has  no  Jurisdiction  in  regard  to  a  parti- 
cular subject,  trespass  will  lie  against  a  sheriff  for  execut* 
ing  its  oi*ders  relative  thereto^ 
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£' AAmittiiig  the  ftdminiMhitioii  grs&nted  to  Lamotte  gbiffitd 
toliave  be«fli  ri£[htM»  yet  the  execaUbn  against  hiiDi»        v.    * 
vfader  vrtiich  the  land  in  question  iras  sold,  was  abso-  yrazieb. 

iQ^ly  void ;  because  the  thirty  day  rule»  under  which -*-» 

the  Plaintiff  attempted  to  revive  the  judgment  in  this 
ease,  was  admissible  only  where  the  judgment  had  ex- 
^red  by  lapse  of  time  merely ;  but  was  not  competent 
(6'  revive  a  suit  or  a  judgment  against  the  representa- 
tive of  a  dead  party,  which  could  only  be  done  by  scire 
faeiaSf  and  no  scire  facias  having  issued  in  this  case  to 
make  Lamotte  a  p^rty,, the  execution  against  him  was 
absolutely  void  for  want  of  a  judgment  whereon  to 
ground  it — QriffitVs  cottecHon  of  8.  Carolina  laws,  466, 
y,  sec*  7. 

PiNKNET,  Mtorney  Oeneralf  same  side. 

f  The  principal  if  not  the  only  point  in  controversy  is. 
Whether  the  Court  of  ordinary  had  jurisdiction  hi  the 
case  now  under  consideration. 

The  ordinary  in  receiving  probate  of  a  will,  acts  min- 
isterially ;  and  when  the  will  is  proi^ed,  he  is  functus 
officio.  The  authority  of  the  executor  is  derived  ft'om 
^e  will.  The  only  power  of  the  ordinary  is  to  ascer- 
tain the  existence  of  the  will. 

If  administration  be  grantbd  upon  the  supposition 
;tiiat  no  tirill  exists,  and  a  Mill  afterwards  appear,  all 
the  proceedings  kinder  the  administration  are  void— -the 
administration  is  a  mere  nullity — ^7b2er,  120, 121. 

If  there  be  a  will,  administration  cannot  be  granted 
until  the  executor  has  refused  or  nedected  to  appear  on 
summons — Ibler,  93. 

If  administration  be  granted  durante  oib^fniia  of  the 
executor,  it  become^  void  upon  the^  return  of  the  execu- 
tor and  probate  of  the  will.  After  probate  the  ordinai*y 
has  no  further  jurisdiction. 

The  reason  of  the  thing  is  obvious.  The  will  vests 
the  testator's  property  in  the  executor.  He  has  a  right 
after  probate,  to  appoint  an  attorney.  But  according  to 
the  doctrine  contended  for  by  the  Plaintiff,  the  ordinai*y 
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GRIFFITH  may  also  appoint  an  attorney  in  the  place  of  the  execu- 

V.        tor.    This  would  be  a  manifest  inconsist*'ncy.    The  ex- 

FRA2IER.  editor^  after  accepting  the  trust,  is  bound  to  administer^ 

— — — — and  is  liable  for  the  goods  entrusted  to  him.     See  M8» 

report  of  the  case  of  Ford  v.  Travis^  in  the  Court  ofap- 

ptals  of  South  Carolina,  in  which   the  Court  decided 

unanimously  that  after  i>robate  of  a  will,  the  grant  of 

administration  is  void  although  the  executor  is  absent 

Harper^  in  reply. 

If  this  case  is  against  the  PlaintiflT  in  error,  it  is  a 
case  of  sheer  law  against  justice.  The  Plaintiff  in  error 
is  a  fair,  bona  file  purchaser,  without*  notice,  under  the 
sanction  of  the  decrees  of  the  Courts  of  the  state  where 
tlie  land  lies. 

The  principle  contended  for  by  the  Defendant,  is  on- 
ly true  as  to  the  g<*neral  disposition  of  the  estate.  It 
docs  not  apply  to  the  temporary  interference  of  the  or- 
dinary in  particular  cases,  the  peculiar  circumstances 
of  which  reni^er  such  interference  necessary ;  such  as 
cases  of  administration  durante  minori  oetate,  ad  coUigen- 
da  bona,  Sfc. 

In  the  case  of  Ford  v.  Travis,  cited  by  the  counsel  on 
the  opjiositc  side,  the  ordinary  had  granted  unlimited 
admtnistj*ati(m  for  all  purposes  and  forever;  but  in 
the  case  now  before  the  Court,  the  grant  of  adminis- 
tration is  special  and  temporary,  as  appears  by  the  re- 
cital in  the  letters  tliemsclves. 

The  grant  of  these  letters  was  nothing  more  than  the 
appointment  ef  a  curator.  In  England,  the  ordinary 
has  a  general  power  to  issue  letters  of  ad?ninistration 
durante  absentia.  The  statutes  of  Edw.  3  and  H.  8,  it 
is  true,  did  not  give  a  dirert  authority  to  gi'ant  ad- 
ministration in  any  case  where  there  was  an  executor; 
but  a  practice  grew  out  of  the  equity  of  those  statutes^ 
to  grant  temporary  administration  during  the  inability 
of  the  executor  to  act^  as  pendente  lite^  minori  odate, 
executor  insane,  &c.  3  P.  WiHianis,  576,  Walker  v. 
Wdluston. 

The  general  power  of  the  ordinary  to  grant  adminiso 
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tration  ceases  on  the  probate  of  a  will  in  which  ah  ex-  gribfith 
ecutor  IS  named ;  but  not  his  power  over  the  estate  for  v. 
special^  temi)orary  purposes.  The  case  in  P.  fTiUiams,  irAZISB. 
just  cited,  in  which  case  proTiate  had  been  granted,  statea  .  ■  ■■ 
the  reasons  for  this  temporary  interference.  The  rea» 
soTi  for  granting  administration  durante  dbseittia  is  the 
same  as  for  granting  it  durante  minori  cetate.  The  de- 
gi*€e  of  the  necessity  makes  no  difference;  it  is  sufficient 
that  there  is  a  necessity.  It  is  said  that  the  executor 
may  appoint  an  attorney.  True ;  but  suppose  he  does 
not — suppose  that,  without  so  doing,  he  abandons  thd 
estate,  and  leaves  the  country.  Would  not  this  be  a 
case  for  tlie  interference  of  the  ordinary  in  the  tempo- 
rary appointment  of  an  administrator  ?  The  only  in- 
ference that  can  be  drawn  from  the  statute  of  Geo.  3^ 
c.  87,  wliich  has  been  cited  on  the  other  side,  is,  that 
the  power  of  the  ordinary  to  grant  administration  in 
such  cases  was  doubted ;  not  that  it  did  not  exist :  and 
so  is  tlie  case  in  3  Bos.  ami  Pul.  26,  to  be  understood. 
The  statute  of  Geo.  3  is  only  declaratory  of  the  com- 
mon law ;  it  does  not  enact  a  new  law. 

Such,  then,  is  the  doctrine  in  England  on  this  subject. 
In  South  Carolina  it  is  the  same. 

Until  the  year  1712,  there  is  no  trace  of  the  existence 
of  ordinaries  in  South  Carolina.  In  that  year  an  act 
was  passed  declaring  the  statutes  of  13  Edw.  1,  c. 
and  31,  Ed.  3.  c.  11,  to  be  in  force  in  that  colony,  and 
enacting  that  the  powers  mentioned  in  those  acts  as  be- 
longing to  the  ordinary  in  England,  shall  be  exercised 
by  the  same  kind  of  officer  in  South  Carolina. 

Tlie  act  of  17i*,  directing  the  manner  of  returning 
inventories,  speaks  of  ordinaries  as  then  existing. 

The  act  of  1789,  directing  the  manner  of  granting 
probate  and  administration,  gives  that  power  to  the 
county  Courts  in  those  counties  where  such  Courts 
were  established,  and,  in  the  other  counties,  leaves  it  to 
tlie  ordinaries. 

The  statute  of  H.  8  is  not  in  force  in  Soutli  Carolin? 
The  common  law  is. 
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GEfBilTH     The  doctrine^  therefore^  relative  to  the  subject  uudei 
V.        consideration  is  the  Same  in  South  Candina  as  in  Eng- 
ntAZlBR.  land;  and  the  power  of  the  ordinary  is  the  same. 


^  That  it  has  been  the  practice  of  the  ortinary  Court 
to  grant  administration  durante  absentiaf  the  Defendant 
does  not  deny^  but  urges  that  .it  has  never^  until  the 
present  case^  been  granted  (tfkr  probate  by  the  executor. 
Perhaps  not ;  but  the  reason  is  that  no  such  case  has 
befoire  occurred.  If  it  liad^  there  is  no  doubt  that  the 
ordinary  Court  would  have  granted  administration  as 
it  has  now  done.  The  Courts  of  the  same  description 
in  England  would  have  done  the  same.  If  they  had 
not,  the  legislature  would  have  interfered. 

2.  The  judgment  of  ti^c  ordinary  is  conclusive  that 
he  acted  judicially,  and  upon  a  subject  i>roperly  cog* 
nizable  by  his  Court.  Tlicrefore,  even  admitting  that 
he  erred  in  granting  the  letters  of  administration  to  La- 
motte,  yet  Larootte  was  administrator  de  facto,  and  his 
acts  bound  the  estate  of  Salvadorc,  until  those  letters 
should  be  revoked. 

That  the  subject  was  one  properly  cognizable  by  tlie 
ordinary,  cannot  be  denied.  He  iiad  jurisdiction,  under 
the  equity  of  the  statutes  already  cited,  to  grant  tempo- 
rary administration.  Ho  had  jurisdiction  to  ascertain 
whether  or  not  there  was  a  will  of  personal  property ; 
and  no  prohibition  would  lie  to  his  proceedings.  In  a 
CQntest  between  two  persons  of  the  same  name,  both 
claiming  to  be  exe(  utor,  he  might  decide  which  of  the 
two  was  entitled  to  administer  tlie  estate.  He  was 
competent  to  put  such  a  construction  upon  the  statutes 
as  h(^  might  tliitik  correct,  and  to  ascertain  his  powers 
growing  out  of  the  equity  of  those  statutes.  His  judg- 
ment, therefore,  in  the  present  case,  unless  reversed  on 
appeal  to  the  Court  of  common  pleas  of  South,  Carolina^ 
was  conclusive  in  tvevy  other  Court  where  it  miglit 
come  incidentally  in  question.  Yet  this  Court  is  now 
called  up  >n  not  only  to  declare  tjie  judgment  of  the 
ordinary  void,  and  to  reverse  the  same,  but  to  reverse, 
also,  that  of  the  appellate  Court  by  whicli  his  judgment 
has  been  confirmed.  - 

^.  The  judgment  ^n  which  the  execution  in  this  case 
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rauedy  was  properly  revived  by  a  Court  of  competent  o&i9fit« 
jurisdiction,  and  ifs  judgment  can  be  questioned  only        t. 
in  an  apiiellate  Court.  frazieb; 


The  judgment  was  revived  by  a  thirty  day  rule. 
That  rule  was,  in  fact,  a  scire  facias^  The  pr«K:eeding 
was  conformable  to  tlie  usual  practice  in  South  Carfilina. 
The  Court  of  common  pkas  of  that  state  adiutlged  tlio 
execution  to  be  awarded  upon  this  revival.  Can  this 
Court,  under  such  circumstances,  reverse  that  judg- 
ment ?  Suppose  the  judgment  of  the  Court  of  common 
pleas  had  been  Pounded  on  a  scire  faciaSf  and  that  scire 
facias  had  been  informal.  Could  this  Court,  in  such  a 
case.  Inverse  the  judgment  ?  We  contend  that  it  could 
not  in  either  case.  The  Court  that  ordered  the  execu- 
tion to  be  awarded  had  jurisdiction  so  to  do ^  audits 
decision  is  final. 

The  9th  section  of  tlie  law  of  South  Carolina,  re- 
specting  the  thirty  day  rule  to  revive  judgments,  &c. 
gives  express  authority  to  the  Courts  of  that  sta4e  to 
issue  execution  without  a  scire /(icias*  But  it  is  object* 
ed  that  this  act  is  applicable  only  to  cases  ^f  lasise  of 
time,  not  to  cases  of  the  death  of  the  party.  But  tliis 
is  matter  of  construction  on  wiiich  tiiose  Courts  were 
competent  to  decide. 

The  doctrine  in  the  case  of  Ford  v  TraviSt  so  much 
relied  upon  by  the  Defendant's  counsel,  is  only  that  an 
unconditional,  unlimited,  administration,  where  the  exe- 
cutor has  previously  obtained  probate  of  the  will,  is 
void  ;  not  tliat  a  temporary  administration  would  have 
been  so  in  a  like  case. 

*•  Admitting  the  execution  to  have  been  improperly 
issued,  still  the  ssde  of  the  {iroperty  under  that  execu- 
tion was  valid. 

All  acts  nnder  a  judgment  obtained  by  fraud  are  va- 
lid :  a  fortiori,  if  the  judgment  be  founded  on  a  mistake 
eitlier  of  law  or  fact   3  branch,  306,  Simms  and  Wise 

T.  8lacanu 

It  is  laid  down  in  2  Bac.  Mr.  270,  TIU  ExfetiHon, 
that  « if  upon  his  judgment  the  Plaintiff  takes  out  a 
VOL.  VIII.  3 
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OBirtiTH^m  faeius,  and  thereupon  the  sheriff  sells  a  term  for 
V.  years  to  a  stranger,  and  the  judgment  is  afterwards  re- 
FRAZIEB.  versed,  the  Defendant  shall  only  be  restored  to  the  mo- 
,  .  .  -  ney  for  which  the  term  was  sold,  and  not  to  tlie  term 
itself;  for  by  the  writ  the  sheriff  had  authority  to  sell  ; 
and  if  the  sale  may  be  avoided  afterwards,  few  would 
be  willing  to  purchase  lindcr  executions,  which  would 
render  writs  of  execution  of  no  effect.*'  The  following 
authorities  go  to  establish  the  same  point.  Roll.  M.  7T8. 
Cro.  Elix.  278.  Cro.  Jac.^M.  8  flep.  96.  Mattlitw 
:)Ianning's  ca$e.  id.  142.  Dr.  Brury's  case.  1  WUs. 
302,  Earl  v.  Brawn.  It  is  true  that  these  cases  all  re- 
late to  sales  of  personal  property ;  but  tlicre  is  no  dif- 
ference as  it  respects  the  sdle  of  lands  under  a  fieri 
facias,  or  \vhat  was  equivalent  thereto,  as  in  the  pi-esent 
case.  These  lands  were  sold  as  persanal  effects.  1  Hay- 
wood*s  JV*.  Carolina  Reports. 

PiNKNBY,  contra,  contended, 

1.  That  the  case  in  3  Bos.  and  Pul.  did  not  state  that 
the  statute  of  Geo.  9  was  founded  on  a  dmM,  but  upon 

'  a  clear  defect  of  jurisdiction.    That  no  case  could  be 
Ibuud  to  sanction  the  grant  of  administration  after  pro- 
bate in  a  case  like  the  present    That  the  case  of  Ford 
.-v.  Travis  was  decisive  that  no  such  administration  was 
valid  in  South  Carolina. 

2.  That  the  judgment  of  the  ordinary  was  not  conclu- 
sive that  he  had  no  jurisdiction  in  a  case  like  tiiat 
under  consideration.  That  the  Court  of  appeals  of 
South  Carolina  .was  of  this  opinion,  and  had  tlicreforc 
declared  tlJe  judgment  of  the  ordinary  *  void*  2  Bac* 
Alfr*'9X6. 

3.  That  ilio  judgment  on  tlie  rule  to  show  cause  was 
not  conclusive ;  aird  this,  besides  the  other  reasons 
which  have  been  already  mentioned,  because  it  was 
against  a  person  not  a  representative  of  tlie  testator. 

i'.  That  this  was  not  the  case  of  a  sale  to  a  third  per- 
son, as  in  tlie  authority  cited  from  Bacon,  and  the  other 
cases  to  the  same  point ;  but  that  the  Plaintiff  claimed 
under  Bourdcax,  as  a  purcbaserr 
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That  the  statute  of  South  Carolina,  respecting  the  gbiffitii 
thirty  day  rule,  was  only  applicable  to  cases  of  lapse  of       t?. 
time,  not  to  cases  of  the  death  of  the  party  frazier* 

That  as  to  the  case  in  1  Wits.  302,  cifed  by  the 
Plaintiff's  counsel,  it  did  not  appear  that  the  Court  de- 
cided on  the  validity  of  the  sale,  nor  that  any  person 
wished  to  disturb  it. 

JoiTEs,  an  the  same  side* 

As  to  the  law  respecting  a  void  judgment,  cited  Viiu 
Jib*  Tit.  J^fTor-^also  Com.  Big.  and  Bac  M.  same  title. 

Tuesday^  February  IBth.    Msent....WAsnvsfQTON,  J. 

Marshall,  C.  J.  delivered  the  opinion  of  the/  Courl 
as  follows : 

The  Plaintiff  in  error,  who  was  also  Plaintiff  in  the 
Circuit  Court,  brought  a  writ  of  ti^espass  quare  dausum 
fregitf  in  order  to  try  his  title  to  certain  lands,  lying  in 
the  district  of  South  Carolina,  which  were  in  posses- 
sion of  the  Defendant. 

The  title  of  tlie  Plaintiff,  which  constituted  the  sole 
question  in  the  cause,  appcjEired,  on  the  triaJ,  to  be  as 
follows : 

Joseph  Salvadore,  being  seized  of  the  lands  in  which 
the  trespass  is  alleg^  to  have  been  committed,  departed 
this  life  some  time  in  the  year  17S6,  having  first  made 
his  last  will  in  writing,  in  whidt  Ite  named  several  e,x,e- 
cutors,  one  of  whom,  Joseph  Dsicosta,  made  probate 
of  the  will,  and  took  upon  himself  the  burthen  of  exe- 
^cuting  the  same;  after  which,  in  the  year  1789,  he  left 
the  state  of  Sontli  Carolina,  and  resided  in  Georgia. 
In  the  year  1790,  letters  of  administration  on  the  goods 
of  Salvadore,  unadministei<cd  by  Dacosta  his  qualified 
executor,  were  granted  to  James  Lamotte. 

In  August,  1786,  a  judgment  was  obtained  by  Daniel 
Bourdeaux  against  Salvadore.  In  January,  1791,  a 
thirty  day  rule^  which,  by  an  act  of  the  state  of  South 
Carolina,  W8!^,  in  certain  oases,  substituted  in  tlie  place 
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QBiFViTH  of  a  scire  faciaSf  was  issued  to  revive  this  judgment 

r.        against  Lamotte  as  administrator  of  Salvadore.    This 

FRAziER.  r?»le  bring  scrvi'd  and  returned,  the  following  indorse* 

— - — ment  was  raade  on  it:  •«  15th  March,  1791,  made  aUso- 

luti?  subject  to  a  future  argument.'' 

«  Fi.  fa.  16th  April,  1791/' 

An  exiTution  issu  ^d  cm  this  judgment,  under  which 
the  l«nd  was  sold,  and  was  conveyed  by  the  sheriff  to 
Petf^r  Freneau  by  a  deed  dated  the  6tb  day  of  June, 
1791.  On  the  ibth  of  Julyi  1796,  a  decree  was  render- 
ed in  the  suit.  Pierce  Butler  v.  Daniel  Jimirdeaux  and 
Peter  Freiieaih  directing  tlie  said  Peter  to  convey  to 
sn^^li  person  as  Pierce  Bt  tier  should  appoint.  In  pur- 
suance of  this  dccrrc,  Poter  Freneau  conveyed  to  Samu- 
el Jackson,  under  whom  the  Plaintiff  claims  by  regular 
conveyances. 

On  the  motion  of  the  Defendant,  the  Circuit  Court 
instructed  the  jury  tliat  the  Ictt  ra  of  administration 
granted  to  James  Lamotte  were  totally  voidj  that 
therefore  the  judgment  of  Bourdcaux  was  not  revived 
f^ainst  the  estate  nf  Salvadore  ^  that  the  sale  and  con- 
veyance by  the  sheriff  passed  no  title  to  the  purchaser; 
and  that  the  evidence  was  not  sufficient  to  maintain  the 
Plaintiff's  action.  The  jury  found  a  vordirt  for  the 
Defendant,  and  judgmt  nt  was  rendered  in  his  favor. 
The  Plaintiff  excepted  to  the  opinion  of  th«  Court,  and 
has  sued  out  a  writ  of  error  to  the  judgment. 

The  sole  defect  alleged  in^the  title  ©f  the  Plaintiff 
beina:  in  that  part  of  it  which  depends  on  the  sale  and 
conveyance  of  the  sheriff  to  Peter  Freneau,  the  validity 
of  that  sale  is  the  principal  if  not  the  only  question  in 
the  cause.    In  support  of  it  the  Plaintiff  contends, 

1st.  That  the  letters  of  administration,  being  duraiUe 
absentia  of  the  executor,  were  properly  granted  t« 
James  Lamotte. 

3d.  If  the  ordinaiy  erred  in  granting  these  letters, 
still  Lamotte  was  administrator  de  facto;  and  his  acts 
br)nnd  t  o  estate  of  Salvadore  until  those  letters  should 
be  revoked. 
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3d^  That  the  judgment  on  whidi  the  execution  issued  oRimn] 
Was  properiy  revived  by  a  Court  of  compet^'nt  juiisdic-        r. 
tion^  and  its  judgment  can  be  questioned  only  in  an  aj)-  frazieb* 
jpellate  Court.  ■■ 

The  negative  of  these  propositions  is  maintained  by 
the  Defendant  in  error* 

That  the  appointment  of  an  executor,  and  his  accep- 
tance of  the  office,  constitute  a  complete  legal  owner  of 
the  pei*sona!  estate  of  the  deceased  is  admitted  ;  but  it 
is  contended  that  these  acts  suspend  without  ani)i(iilatin|f 
tlie  power  of  the  ordinary.  So  long  as  the  executor  is 
capable  of  exercising  the  authority  with  which  he  has 
been  invested  by  the  testator,  it  can  be  conferred  on  no 
other  person;  but  when  he  becomes  inr  apable,  from  any 
cause  whatever,  as  by  insanity  or  d«'ath,  the  power  of 
appointing  some  p<  rson.  who  sha.l  secure  the  estate  from 
ruin,  necessarily  revei*ts  to  that  tribund  which  the  law 
appoints  for  the  general  purpose  of  prvividi)ig  for  the 
manageitient  of  the  property  of  dead  persons.  All 
cases  of  temporary  administration*  9s  during  the  mi- 
nority of  an  executor,  or  during  his  absence  previous 
to  the  probate  of  the  will,  are  considered  as  exercises 
of  the  same  power,  tho^igh  in  a' less  degree,  and  as 
proving  that  the  ordinary  may,  after  the  executor  has 
quiRlifted,  if  he  shall  absent  himself  so  as,  in  the  opinion 
of  th^  ordinary,  to  disqualify  him  from  performiiig  his 
duty,  appoint  an  administrator  de  bmis  non  with  the 
Vill  annexed,  whose  power  shall  continue  until  tlie  re- 
turn of  the  executor. 

.  The  Court  does  not  concur  in  this  reasoning.  In 
the  cases  stated  at  bar,  and  in  all  cases  Vhere  tempora- 
ry administration  has  be^  granted,  unless  under  a  spe- 
cial act  of  the  legislatui^,  the  executor  was.  for  the 
time,  absolutely  incapable  of  performing  his  duty. 
Thera  existed  an  actual  legal  disability  to  perform  the 
functions  of  his  office.  Until  probate  of  the  will,  and 
until  letters  testamentary  are  obtained,  the  executor 
cannot  obtain  any  judgment ;  because  it  cannot  appetr 
that  he  is  executor. 

There  is,  therefore,  an  absolute.neceiSity  for  appoint^ 
ing  96me  person  who,  until  probate,  shall  take  care  of 
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GRIFFITH  the  estate.    But  this  is  not  the  case  with  an  executor 
T.        who,  after  taking  out  letters  testamentary,  absents  him- 
FRAziEA.  self  fror^  the  state.    He  is  still  capable  of  performing» 
and  he  is  still  bound  to  perform,  all  the  duties  of  an  ex- 
ecutor.   Thete  exists  no  legal  disability  in  the  execu- 
tor, and,  consequently,  there  is  no  necessity  for  trans- 
ferring to  anotlier  those  powers  which  the  testator  has 
conferred  on  a  person  selected  by  himself. 

This  power  does  not  appear  ever  to  have  been  exer- 
cised by  the  ordinary  in  England  anterior  to  the  statute 
of  38,  George  3d ;  and  in  South  Carolina,  the  ordinary 
possesses  no  j)o\Yer  which  was  not  possessed  by  the  or- 
dinary in  England  pi*evious  to  that  statute.  The  prac- 
tice of  the  particular  ordinary  who  acted  in  this  case, 
would  riot  be  sufficient  to  constitute  the  law,  had  it  even 
never  received  judicial  reprobation;  but  the  case  of 
Ford  V.  Tra-vis  puts  an  end  to  any  doubt  on  this  point 

The  second  point  is  one  of  more  doubt  and  greater 
intricacy.  That  the  ordinary  erred  in  granting  letters 
of  administration  to  Lamotte,  is  thought  very  appa^ 
rent ;  but  the  effect  of  these  letters  is  less  obvious.  By 
the  Plaintiff  it  is  contended,  that  they  constituted  La- 
motte  an  administrator  de  facto,  rendered  his  acts  valid^ 
so  far  as  third  persons  are  interested,  and  exempted 
th(m  from  question  where  they  can  be  examined  only 
incidentally.  By  the  Defendant  it  is  contended,  that 
they  were  granted  by  a  person  having  no  jurisdiction 
in  the  case,  and  are  therefore  an  absolute  nullity;  That 
Lamotte  was  not,  de  Jacto^  the  administrator  of  Salva- 
dorc,  and  that  !»is  acts,  as  administrator,  stand  on  no 
better  or  higher  ground  than  the  acts  of  any  other  perr 
son  who  should  assume  that  character. 

The  well  known  distinction  between  an  erroneous 
act  or  judgment  by  a  tribunal  having  cognizance  of  the 
subject  matter,  and  the  act  or  judgment  of  a  tribunal 
having  no  cognizance  of  the  subject,  is  not  denied;  but 
it  is  contended  that  the  ordinary  had  jurisdiction  in  this 
case.  The  ordinary,  in  South  Carolina,  is  the  Court 
in  wiiich  wills  arc  pnjved;  in  which  letters  testamenta- 
ry, and  letters  of  administration  are  granted.  He 
judges  whether  the  applicant  be  entitled  to  administra-  ' 
tion  or  not,  and  rejects  or  admits  the  claim,  according 
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to  his  opinion  of  the  law.    Whether  his  judgment  be  GBittiTu 
correct  or  not^  still  it  is  his  jadgment;  and  when  exer-        v. 
cised  upon  an  iipplication  for  administration^  it  i^  exer-  frazieb. 
cised  on  a  subject  cognizable  in  his  Court.  .-...^..— .^ 

^That  he  grants  letters  of  administration  in  cases  not 
expressly  authorized  by  statute^  and  in  which  a  will 
exists  in  which  an  executor  is  namedy  proves  that  he 
has  jurisdiction  in  such  cases  ;  and  if  he  grants  admin- 
istration in  one  of  them  improperlvi  the  judgment  is 
erroneous  and  voidable^  but  not  void. 

This  argument  has  been  very  strongly  nrged^  and 
there  is  great  force  in  it.  The  difficulty  bf  distinguish- 
ing those  cases  of  administration  in  which  a  Court 
having  general  testamentary  jurisdiction^  may  be  said 
to  have  aeted  on  a  subject  not  within  its  cognizance,  is 
perceived  and  felt  But  the  difficulty  of  marking  the 
precise  line  of  distinction  does  ntft  prove  that  no  such 
line' exists. 

To  give  the  qrdi'nary  junsoiction,  a  case,  in  which,  by 
lawi  letters  of  administration  may  issue,  must  be  brouglit 
before  him.  .  In  the  common  case  of  intestacy,  it  is  clear 
that  letters  of  administration  must  he  granted  to  some 
person  by  the  ordinary;  and  th(^tgh  they  shouM  be 
granted  to  one  not  entitled  by  law,  stUl  the  act  is  bind- 
ing until  annulled  by  the  competent  authority ;  because 
be  had  power  to  grant  letters  of  administration  in  the 
case.  But  suppose  administration  to  be  granted  on  the 
estate  of  a  person  not  really  dead.  Tiie  act,  all  will  adr 
mit,  is  totally  void.  Tet  the  ordinary  must  always  en- 
quire and  decide  whether  the  person  whose  eistate  is  to 
be  committed  to  the  care  of  others,  be  dead  or  in  life. 
It  is  a  branch  of  every  cause  in  which  letters  of  admi- 
nistration issue.  Tet  the  decision  of  the  ordinary  that 
tbe  person  on  whose  estate  he  acts  is  dead,  if  the 
fact  be  otherwise,  does  not  invest  the  person  he  may  ap- 
point,, with  the  character  or  powers  of  an  administra- 
tor. Tbe  case,  in  truth,  was  not  one  witliin  his  juris- 
diction. It  was  not  one  in  which  he  had  a  right  to  deli- 
berate. It  was  not  committed  to  him  by  the  law.  And 
although  one  of  the  points  occurs  in  all  cases  proper 
for  his  tribunal,  yet  that  point  cannot  bring  the  subject 
within  his  jurisdiction^ 
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.OBOTiTH     The  case  of  letters  of  adrointstratioii  granted  on  the 

Vk       estate  of  a  person  in  full  life,  is  not  the  oniy  one  which 

niAZiEB.  may  serve  for  illustration ;  suppuse  administration  tQ 

■    be  granted  on  the  estate  of  a  deceased  person  whose 

executor  is  presentf  in  the  constant  peiformance  of  his 

executorial  duties*    Is  such  an  appointment  void^  or^is 

it  only  voidable  { 

In  the  opinion  of  the  Court  it  would  be /an  absolute 
nidlity. 

The  appointment  of  an  executor  vests  the  whble  per- 
sonal estate  in  the  person  so  appointed*  lie  holds  as 
trustee  for  the  purposes  of  the  will»  but  he  holds  the  le- 
||;al  title  in  all  the  chattels  of  the  testator.  He  iB^  for  the 
purpose  of  administering  thenif  as  much  the  legfd  pro- 
prietor of  those  chattels  as  was  the  testator  himself 
while  alivip.  This  is  incompatible  with,  any  power  in 
the  ordinary  to  transfer  these  ihattels  to  any  other  per- 
son by  the  grant  of  administration  on  them.  His  grant 
can' pass  nothing:  it  conveys  no  right;  and  is  a  void 
act. 

If  the  ordinary  possesses  no  power  to  grant  adminis- 
tration  where  an  executor  is  present  performing  his 
duty^  what  difference  can  his  imence  make»  provided 
that«absence  does  not, disqualify  him  from  exexuting  his 
ti'ust?  If  all  his  powers  as  an  executor  remain^  n  he 
is  still  capable  of  appearing  in  Courts  of  ju  tice  as  the 
representatr've  of  the  deceased,  if  he  is  still  the  legal 
owner  of  the  chattels  of  thedeceased,  and  still  capable 
of  disposing  of  themt  it  would  seem  that  he  is  pot  ntialu 
]y  present  Uiough  personally  absent  It  is  not  easy  to 
perceive  any  principle  on  which  the  onlinary  can  assert 
his  power  to  take  the  estate  out  of  the  executor  and 
vest  it  in  an  adminbtrator.  If  he  cahn'vt  do  this,  then 
the  attempt  to  do  it  ihost  be  a  VDid  act  If  the  adminis« 
trator  durante  absentia  be  only  the  agent  of  tlie  execn^- 
tori  it  still  occurs  that  the  executor  can  himself  appoint^ 
and  is  the  proper  person  to  ajipoin^  his  own  agent 
There  is  no  necessity  for  the  intrusion  of  the  ordinary. 

Let  the  case  be  supposed  of  a  suit  by  the  executor 
while  actually  resident  abroad.  Would  he  be  incap -bla 
of  sustaining  the  action  ?   Would  his  absence  be  a  good 
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]ileA  in  bar  7    If  it  woiiltl  not*  how  can  tlie  grant  of  let-  GRinrrrA 
ten  of  adminktration  to  another  take  the  property  in        v. 
the  thing  sued  for  out  of  the  executor  and  place  it  in  frazieb. 
that  other?  __ 

Letters  testamentary*  when  once  granted*  are  not  re- 
Tocable  by  the  ordinary.  He  cannot  annitt  them*  or 
ti'ansfer  the  legal  interest  of  tlie  executor  to  any  other 
pc^rson.  His  rights  and  his  duties  are  beyond  the  reach 
of  the  ordinary.  How*  then,  can  this  be  cSteted  by  the 
grant  of  letters  of  administration  i 

The  cases  in  which  administration  has  been  granted 
notwithstanding  the  existence  of  a  will,  appear  to  be 
cases  in  which  it  is  not  apparent  that  there  is  any  per- 
son possessing  right  in  tlie  chattels  of  the  testator*  or 
cases  in  which  that  person  is  legally  disqualified  from 
actitig. 

Where  administration  is  granted  pending  a  dispute 
respecting  a  will*  it  is  not  certain  that  there  is  an  ex* 
ecutor*  or  that  there  is  a  will. 

If  it  be  granted  during  the  minority  of  an  executor, 
it  is  because  the  executor  is  legally  disqualified  from 
acting*  and  indeed  has  not  taken  uptm  himself/ and 
could  not  take  upon  himself  the  trust  reposed  in  Kim. 
He  may*  when  of  age*  reject  all  the  rights^  and  powers 
conferred  bv  the  will ;  and,  consequently*  the  interest 
is  not  yet  a' vested  interest.  The  rights  iind  powers  of 
the  ordinary  remain  until  those  of  the  executor  com- 
mence. 

So  in  the  case  of  an  absent  executor  who  has  not  yet 
made  probat  of  the  will  and  qualified.  Those  letfiers 
testamentary  which  are  indispensable  to  his  character 
asi  executor*  and  which,  during  their  existence*  leave 
the  ordinary  without  any  further  power  over  the  sub^ 
ject*  are  not  yet  granted.  The  ex'  cutor  has  as  yet  no 
evidence  that  he  is  executor.  He  is  not  yet  able  t »  act 
as  one.  He  may  never  be  able  to  act ;  for  be  may  nef  er 
ta^e  out  letters  testamentary.  He  may  renounce  the 
executorship.  The  ordinary^  then,  is  not  yet  deprived 
of  that  power  which  he  p^issesses  to  appoint  a  person  to 
represent  a  dead  man  who  has  no  representative.    m» 

VOL,  VIll.  * 
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OBiFFiTii  jurisdiction  over  the  subject  remains  unt|l  he  parts  with 
V.       it  by  issuing  letters  testamentary. 

VRAZIEK. 

«.«...«.»  The  difference  between  granting  administration  in 
cases  where  there  is  a  qualified  executor^  capable,  in 
Jaw,  of  actings  and  whei*e  he  has  not  qualified,  is  such 
as,  in  reason,  to  justify  the  opinion  that  though,  in  the 
latter  case,  the  ordinary  may  have  jurisdiction,  and  hiri 
act,  though  erroneous,  may  be  valid  till  repealed,  yet,* 
in  the  former  case  he  can  have  no  jurisdiction,  and  his 
act  is  in  itself  an  absolute  nullity. . 

If,  under  any  circumstances^  the  ordinary  could  grant.- 
administration  during  the  absence  of  an  executor  wbf» 
has  made  probat  of  the  will  and  is  legally  competent  to 
act,  then  he  would  have  jurisdiction  of  the  subject,  and 
would  judge  of  those  ciixrumstances ;  but  if,  in  no  possible 
state  of  things,  he  could  grant  suqh  administration,  it 
would  be  difficult  to  conceive  how  he  can  have  juris- 
diction. 

If  we  refer  to  authority,  we  can  find  no  case  and  no 
duium  which  admits  the  jurisdiction  of  the  ordinary, 
V  where  there  is  an  existing  executor  capable  of  acting. 
In  many  cases  it  is  stated,  tlmt  an  administration  grant- 
e|l  wbei*a  there  is  such  an  executor  is-  void.  TMir,  in 
his  «« law  (if  executors f  page  120,  says,  «  If  there  be  an 
<<  executor,  and  administration  be  granted  before  probate, 
<^«and  refusal,  it  shall  be  void  on  tiie  wills  being  after* 
>'  wards  proved,  althougli  the  will  were  suppressed,  or 
•(  its'existence  were  unknown,  or  it  were  dubious  who 
»( was  executor,  or  he  was  concealed,  or  abroad  at  the 
<'  time  of  granting  the  administration.''  It  is  also  void 
<<  if  granted  because  the  executor  has  become  a  bankrupt,^' 
or  if  granted,  <<  durante  minmtaie  where  the  infant  had 
<'  attained  his  age  of  seventeen,''  until  the  statute  of  38,  Q. 
3.  So  *<  if  granted  by  a  bishop  where  the  intestate  had. 
<f  hana  notabiUa,  or  by  an  archbishop  of  efects  in  ano- 
'•►ther  province." 

The  case  otFord  v.  TrwciSf  decided  in  South  Caroli- 
na, is  ex)nre9»  to  tiiis  point,  and  renders  a  further  refer- . 
ence  to  English  books  unnecessary. 

The  counsel  for  the  Plaintifi*  admits  this  to  be  the  law 
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wttefe  an  absolute,  administratioii  is  granted;  but  de-  orivfitu 
nies  the  law  to  be  applicable  to  the  grant  of  a  tempora-        v. 
17  administration.  vbakier. 

However  correct  this  distinction  may  be  in  many  cas- 
C85  its  application  to  that  at  bar  is  not  admitted. 

No  temporary  administration  can  be  granted  wliere 
tliere  is  an  executor  in  beings  capable  of  acting,  and 
where  the  case  will  not  justify  the  grant  of  a  temporary 
administration  y  it  would  seem  to  be  as  completely  out 
of  the  jurisdiction  of  the  ordinary,  as  the  (;r|mt  of  an 
absolute  administration,-  where  that  is  not  within  his 
power. 

.  The  case,  put  by  IbUer,  of  administration  iwranU.  wkft^ 
oriiate  where  the  executor  is  of  the  age  of  IT,  seems 
full  in  point  This  is  a  temporary  administration,  and 
the  minority  of  the  executor  is  a  fact  for  the  considera- 
tion of  the  ordinai'y.  Tet  if,  in  such  a  case,  he  grants 
administration,  the  act  is  void,  because,  in  fact,  it  is 
not  a  case  in  which  he  can  grant  it. 

The  reasoning  of  the  Court  in  the  case  of  Fordw 
Travis,  appcra-s  apjilicablc  to  tliis  case.  They  say  the 
executor  having  proved  the  will,  "was  in  the  nature 
of  a  trustee,'  he  could  neither  abandon  his  trust,  nor  bo 
deprived  of  his  interest  in  the  estate  of.  the  deceased  by 
any  act  ot  the  ordinary.  The  ordinary,  by  proving  the 
WHi  and  qualifying  the  executor,  executed  his  ]K>wer; 
and  no  law  exists  in  this  state,  authorising  him  to  re- 
sume it  during  the  life  time  of  the  qualified  executor, 
notwithstanding  hcs  may  be  absent  from  tlie  state.  Let- 
ters of  administration  granted  under  such  circumstan- 
f;:esare  void  ab  initio. 

If  the  ordinaiy  cannot  resume  his  power,  so  as  to 
grant  an  absolute  administration,  he  cannot  resume  it 
tor  a  limited  time.  He  cannot,  by  any  act  of  his,  divest 
the  intei'est  of  (he  executor  for  an  instint.  The  power 
may  rcvei-t  to  him  by  operation  of  law,  but  cannot  be 
assumed  by  any  act  of  his  own. 

The  grant  of  a  tcmpoi*ary  administration,  as  during 
the  minority  of  an  executor,  is  ad  nsum  et  comnuHhim 
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ostFFiTF  e^vectt'om.    But  in  this  case,  the  administration  is,  for 

r.        the  time,  absolute,  and  makes  the  adiiiinistrator  tht  en- 

tjiAziEB.  tire  l*ep}'08entatiyp  of  tlie  deceased.    It  wiuld  not  be 

...^ — . —  nnwoKh^  of  remark,  if  the  case  deiien(ied  oirit,  that 

though  the  application  of  Lamotle  wait  for  'adniinislra* 

tion  duiing  tlie  absence  of  the  executor,  yet  tlie  grant 

itself  is  without  liuiitation. 

But^  19  its  very  .nature,  the  appctintment  of  an  admin- 
istrator, during  the  absence  of  an  executor  under  no 
disability^  is  essentially  nothing  more  than  the  appoint- 
ment of  an  agx  nt  for  tiiat  execuU^r*  This,  the  ordinary 
has  not  the  power  to  do.  The  executor  alone  can  ap- 
point his  agents. 

If  the  ordinary  had  no  jurisdiction  in  the  case,  then 
the  grant  of  adnuiiistration  was  void  ab  iriitio,  and  all 
the  acts  of  tlic  grantee  are  void — TolUr,  ±%S,  3,  Ttmu 
Bep.  ±26. 

It  is  contended  by  the  Plaintiff,  that  could  this  ad- 
ministration' even  be  considered  as  nutl,  where  that 
foruisthe  direct  question  before  tic  Court>  as  it  did  in 
Fofdv.  Travvi,  yet  that  point  cannot  be  examined  where 
it  is  collateral  and  incidental. 

The  answer  which  has  been  given  at  bar  to  this  argu- 
ment is  entirely  sutisfactory.  The  question  has  never 
been  examined  in  a  Court  of  law  sitting  as  an  appellate 
Coiirt.  The  question  hsts  never  been,  whether  tin  let- 
ters  of  .admiftistiation  shall  be  revok'  d  or  not,  ^  ut  whe- 
ther they,  were  origiiiaily  Vf)i<l,  so  as  not  to  warrant  the 
particular  act  in  sujiport  of  which  they  were  alleged. 

But  in  this  case,  the  letters  of  administration  come  lis 
directly  bvfoie  the  Coui't  as  in  the  case  of  Ford  t.  Tra- 
yis.  The  conv  y;tnce  from  the  sheriff  to  Freneau  forms 
apart  of  the  Pliiintiffs  title;  and  the  validity  of  that 
conveyance  may  depend  on  the  question  wiietber  La- 
mott;^  was  or  was  not  the  ar^ministrator  of  Salvadore* 
The  queslion,  therefore,  tnnst  nec^ssaril)  be  decided  j 
and  a  mijnvlty  of  the  Court  is  of  opinion  that  artminis* 
tj-atrm  was  f^ranted  by  a  Court  having  no  juHs<)irtion 
in  the  particular  case,  and  is  therefore  absolutely  void. 
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dd.  Itis  contended  on  the  part  of  tbe  Plaintiff;  tliat  GRivftta 
^e  jiidginent  on  which  the  execution  issued  was  proper-        v. 
Ij  revived  by  a  Court  of  coipiietent  jurisdicttons  whose  frazieb. 
j^idgincnt  is  therefore  conclusive  until  reversed.  --——-. 

The  first  objection  made  to  this  judgment  of  revivor 
is,  tliat  it  was  made  without  legal  process.  The  tbii-ty 
day  rule  is  substituted  for  the  sterejocias  only  in  cases 
where  lapse  of  time  prevents  the  Plaintiff  from  sulhg 
out  execution. 

However  tliis  Court  might  construe  the  law  on  an 
ap)ieal  fi*om  a  judgment  of  revivor  in  such  case,  that 
question  lias  bi  en  decided  by  a  Court  of  competent  jtt«- 
risdictiunf  and  cannot  be  reviewed  hare. 

The  second  ob)ection  is,  that  the  letters  of  adniinis- 
tratum  being  a  mere  nullity,  no  party  i^epresenting  the 
•estate  of  sdvadore  was  before  the  Court,  and  cohse- 
qucntly  the  judgment  could  not  bind  that  estate. 

This  question  is  one  of  considerable  auucuii/*  Had 
the  judgment  been  revived  against  the  executor  himself, 
without  the  service  of  process,  it  would  perhaps,  while 
in  force,  have  protected  all  proceedings  under  it.  But 
this  j^'dgment  is  revived  against  Lamofte,  who  was  not 
the  r;  presentative  of  Salvadore.  In  the  opinion  of  a 
majority  of  the  Court,  an  exiK^ution  on  this  judgment 
could  not  legally  be  levied  on  the  property  of  Salvadore; 
and  if  so,  the  title  was  not  vented  in  the  sheriff*  by  the 
service  of  the  execution,  and  could  not  be  conveyed  by 
him  to  the  purchaser.  Upon  this  point,  the  case  cited 
from  1st  WUsomf  302,  is  a  strong  one  against  the  opinion 
of  the  Court:  but.  in  that  case,  the  execution,  though 
jtregular,  was  issued  on  an^al  judgment,  and  justified  the 
sheriff  in  taking  the  effects  of  the  deceased.  On  its  face 
it  was  unexceptionable.  It  issued  at  an  improper  time ; 
but  in  all  other  rcsjiects  was  correct  •  In  this  case,  the 
execution  issued  on  a  Judgment  which  was.  itself  a  nulli- 
ty ;  and  it  authorized  the  sheriff  to  take  the  effectsreal 
and  personal  of  Joseph  ^alvadnre  in  the  hands  of  Jatnes 
Lamotte  to  be  administered.  Now  the  propeHy  of  Sal- 
vadore was  not  in  the  hands  of  Lamotte^  biit  was  in  the 
hands  of  his  executor. 
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fiBiffiTH     The  case  in  ffUson,^  too,  is  so  briefly^  I  might  say 
V.        obscurely^  reported)  as  to  leave  the  principle,  on  which 
nuziER.  the  Court  decided,  entirely  uncertain.    It  does  not  ap- 
*-  pear  that  the  object  of  the  motion  extended  further  than 
the  restoration  of  the  money.    Th:s  was  not  an  attempt 
to  set  aside  the  sale;  and  notliing  appears  in  the  case 
from  which  is  to  be  conclusively  inferred  what  the  opi- 
nion of  the  Court  would  have  been  on  that  question. 

In  the  opinion  of  a  majority  of  the  Court,  there  is  no 
error  in  the  judgment  of  the  Circuit  Court,  and  it  is 
affirmed  with  costs. 

Wedmsday,  February  16<A. 

Harper  observed  that  he  understood  the  opinion  of 
the  Court  to  be  founded  considf^rably  on  the  form  of  the 
fieri  facias,  inasmuch  as  it  directed  the  sale  of  the  lands 
of  Salvadoi^  in  the  hands  ojLdmoUCf  when,  in  fact,  there 
were  no  lands  in  the  hands  ofLamotte, 

Marshall,  CL  J. 

That  was  one  ground  of  the  opinion :  but  another, 
was,  that  the  sale  was  founded  on  a  void  judgment. 

Harper,  as  to  the  first  point,  suggested  to  the  Court 
tliat  the  form  of  the  fieri  facias  was  against  the  lands 
as  well  as  the  goods. 


1^44^  VAN  NESS  r.  FORREST, 

Feb.         «»h. 


Msent...JWASHlJ!!GTOJff  J. 

Apromissorv  ERROR  to  tlic  Circuit  Court  for  the  district  of 

one  meinbcr 
f4' «  eooinier- 

ciai  comimny,     xhc  csise  as  statcd  by  Marshall^  Ch.  J.  in  deliver 
wemberjfw    "^g  the  opinion  of  the  Court  was  as  follows  : 
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Tlie  Defendant  in  ervoVf  who  was  president  of  a  com-  van  kess) 
mercial  company,  consisting  of  four  or  five  hundred        v. 
members,  sold  certain  merchandize,  tlie  property  of  the  torbest. 

company,  to  Jehiel  Ct*08sfield,  and  took  his  note  payable — — 

in'  twenty  days  to  Joseph  Forrest,  president  of  the  t'*^"*^  of  the 
commercial  company^  for  the  purchase  moT?ey.  De-  mamum  aiTiie. 
fault  having  been  made  in  payment,  Joseph  Forrest  in-  tion  at  Uw  by 
stttuted  a  suit  against  Jehiel  Crossfleld  and  John  P.  !„  ur,"!!!;^'''' 
Van  Mess,  who  was  a  dormant  partner  of  Crossficld»  iMmc,  agmnjt 
and  also  a  partner  of  the  commercial  company.  StwiUwtond. 

ing  both  par- 

The  declaration  contains  several  counts.    The  first  ^"T^^P"*- 

is  on  the  promissory  note,  which  is  charged  as  the  note  ^p^^/^ 

of  Crossfleld  and  Van  Ness,  trading  under  the  firm  of  the  money 

jehiel  Crossfleld.     Tlie  second  and  third,  for  goods,. ^jj^j  ^^ 

wares  and  merchandise  sold  and  delivered,  the  fourth  belong  to  the 

for  inoney  had  and  received  by  the  Defendants,  to  the  Jj? '^^J*^^:, 

use  of  the  Plaintiff^  and  the  fifth  on  an  tnsimul  coinpu^  raUon  i^i^ 

fassiL  ->»  i*  joint 

note,  and  the 
Defendant 

The  Defendant,  Van  Ness,  pleads  the  general  issue,  pkad,  that  the 
on  which  plea  issufj  is  joined.  Jlw^tenoterf 

(•nc  ot'  the  De- 
He  also  pleads  in  bar  several  special  pleas,  amount-  i^^*^^^^  and 
ing  in  substance  to  this,  that  the  several  assumpsits  in  and  uecv|)tod 
the  declaration  mentioned,  were  made  for  ,2;oods,  wares,  ♦'y  t'je  P»w»- 
and  merchandize  belonging  to  the  commenial  company,  ^^^i"^^"^^^^ 
consisting  of  many  partners*  and  of  whicii  both  thethcdebi,  tiut 
Plaintiff  and  himself  were  members-  i*^^**  "  !^  ;^  ."p- 

on  speciul  de' 
miirrer,  be- 

The  third  pica  alleges,  that  the  Plainiiif  did  agree  to  «»«=   '•«  a- 
accept  and  did  accept  the  at^-parato  ])romis3ory  note  of  ^nor5[*/^e. 
the  said  Crossfield,  in  payment  of  aii  and  singular  the' 
debt  and  debts,  promises  and  asfsu^iiptions  i)i  the  Plain- 
tiffs said  declaration  above  supposed  ;  in  pursuance  and 
execution  of  which  agi'eement  aforesaid^  the  said  De- 
fendant, Jrliiel   Crossfield,  matle  the  said  promissory 
note  in  the  Plaintiffs  said   declaration  mentioned  and 
delivered  tlie  same  to  tlie  said  Plaintiff,  on  the  day  of 
the  date  of  the  said  note,  at  the  county  aforesaid,   and 
the  Plaintiff  then  and  there  accepted- the  same  as  pay- 
ment, in  pursuance  of  the  ;iforesaid  agreement. 

To  these  several  special  pleas*  the  Plaintifi  in  the 
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VAN  NESS  Court  Mow  deniarred  Bpecially,  and  the  Defendant 
V.       joined  in  demurrer. 


V0RRE8T. 


On  argument^  the  demurrers  except  to  the  third  pleay 
were  overruled/  and  the  pleas  sustained  as  to  the  id^ 
3d  and  4th  counts,  but  the  demuri-ers  were  sustained  as 
to  the  Ist  and  5th  counts  of  the  declaration.  The  de- 
murrer  was  also  sustained  as  to  the  Sd  plea,  which  was 
adjudged  bad  as  to  all  the  counts. 

On  the  trial  of  the  issues.  Van  Ness  objected  to  the  evi- 
dence offered  by  the  Plaintiff  below,  to  support  the  first 
count,  and  his  objection  being  overruled,  excepted  to  the 
opinion  of  the  Court.  This  exreption  brings  on  the  whole 
question  made  by  the  pleas  on  the  point,  that  the  goods 
for  which  the  note  was  given,  were  partnership  goods 
belonging  to  a  company  of  which  both  the  Plaintiff  and 
Defendant  were  members. 

The  July  found  a  verdict  for.  the  Plaintiff  below,  on 
which  judgment  was  rendered,  and  the  cause  is  brought 
into  this  Court  by  writ  of  error. 

Jones,  for  the  Flaintiff  in  error,  contended^ 

1st,  That  this  action  is  not  sustainable,  it  being 
brought  by  one  partner  against  another.  And  2d,  That 
tlie  separate  note  of  CrosHfi'>id  was  a  discharge  of  the 
original  debt  due  from  Crossfieid  and  VanNess. 

1.  An  action  does  not  lie  by  one  partner  against  ano- 
tlier,  unless  for  a  balance  stated  and  acknowledged  upon 
settlement  of  the  partnership  accounts. 

The  suit  was  as  much  for  the  use  of  Van  Nessy  as  of 
any  other  of  the.  stockholders.  •  The  Plaintiff  was  onlr 
a  conventional  president    The  stocklioldera  must  all 

^'oin  in  the  action,  and  then  Van  Mess  would  be  both 
Plaintiff  and  Defendant 

2.  The  plea  states,  that  the  Plaintiff  agi^eed  to  take 
the  separate  note  of  Cr<»ssfield  in  full  satisfaction  for 
the  goods  sold  and  delivered.  This  was  decided  by  this 
Court  to  be  a  good  defence  in  the  case  of  iSAeeAy  v- 
J^HandevHlc. '  6.  Cranchp  ^S. 
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J.  Law,  confro.  tanhbsh 

V. 

It  is  true  that  one  partner  cannot  sue  another  on  aft  tobrest. 
implied  promise,  but  he  may  upon  an  exjn-e^iS  promise.  «.^^.«— i^ 
2.  T.  jB.4799  Foster  v.  ^Hanson.    U  East  20,  Wright 
i).  Hunter.    After  verdict,  the  promise  shall  be  taken  to 
be  express— 4.  Cranch,  324,  Grant  v.  Maibr. 

The'  Defendant  cannot  set  np  a  trust  to  defeat  the 
PlaintiflTs  legal  right  to  pecover.  If  the  trustee  of  a 
feme  sole  should  bring  an  action  agctinst  t!:c  husband,  he 
could  not  defend  himself  by  pleading  that  the  money  if 
recovered,  would  be  for  th«*  use  of  is  wife,  and  that  the 
wife  could  not  sue  him  af  law.  Thi*  Ui  iVndaht  cannot 
be  permitted  to  look  behind  the  legal  FiaintifT  for  the 
purpose  of  setting  up  an  inequitable  defence.  If  tliis 
doctrine  were  to  prevail,  private  banking  companies 
could  not  recover  money  lent  to  stockholders. 

The  causes  of  demurrer  Assigned  are,  that  th^  pica 
amounts  to  the  general  issue-^and  that  the  plea  niither 
admits  nor  denies  the  promise  laid  in  the  declaration. 

Jokes,  in  rephf* 

The  cases  cited  do  not  take  this  case  out  of  the  gt*nt- 
ral  principle,  that  one  partner  cannot  sue  another. 

This  is  not  an  express  promise  of  the  Defendant.  It 
is;  only  by  implication  that  he  is  charged.  It  is  a  pro* 
mise  that  the  law  raises  upon  the  fact,  that  he  is  a  part- 
ner with  him  who  expressly  promised.  In  all  the  mp* 
ney  counts,  the  promise  is  implied. 

As  to  the  objection  that  the  plea  amounts  to  the  gene^ 
ral  issue — ^that  point  is  settled  also  in  the  case  of  mtehy 
V.  MdndeviUe. 

Marsh Aix,  CA.  J.  after  stating  the  case-  delivered 
the  opinion  of  the  Court  as  follows : 

It  is  contended  by  the  Plaintiff  in  error, 

1st.    That  this  action  is  not  sustainable,  it  being 
brought  by  one  partner  acainst  another^ 
VOL.  viir.  5 
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VAN  NESS      2d.  That  the  separate  note  of  Crossfield  discharges 
V.        the  original  debt,  due  from  Crossfield  and  Van  Ness. 

TOBSEST.  . 

— — As  the  first  error  assigned  by  the  Plaintifi*,  is,  if  it 

be  really  an  error,  apparent  on  tiie  bill  of  exceptions, 
as  well  as  in  the  pleas,  it  is  not  necessary  to  examine 
the  formality  oJT  the  pleas  respecting  it. 

It  is  alleged  that,  at  law,  one  partner  can  sue  ano- 
ther, on  a  claim  growing  out  of  the  partnership,  in  no 
other  case  than  for  a  general  balance  on  a  stated  ac-^ 
count. 

The  terms  in  which  this  proposition  has  been  laid 
down  are  perhuys  too  gaural. 

^  In  the  case  at  bar,  the  suit  is  instituted  on  a  promis- 
sory  note  given,  not  to  the  company,  but  to  Joseph  For- 
rest, president  of  the  company.  Although  the  original 
cause  of  action  does  not  merge  in  this  note,  yet  a  suit 
is  clearly  sustainable  on  the  note  itself.  Such  suit  can 
be  brought  only  in  the  name  of  Joseph  Forrest,  It  can 
110  mbre  be  bi^ught  in  the  name  of  the  company,  than 
if  it  had  been  given  to  a  person,  not  a  member,  for  the 
benefit  of  the  company.  The  legal  title  is  in  Joseph 
Forrest,  who  recovers  the  money,  in  his  own  name,  as 
a  trustee  for  the  company.  Upon  the  record,  and  tech- 
iiically  si)caking,  he  is  the  sole  PlaintiflT,  and  the  Court 
can  pei*ccive  no  reasonable  or  legal  objection  to  his  sus- 
taining an  action  on  the  note.  The  principle  that  a 
company  cannot  sue  its  members,  does  not  apply  to  the 
case^  nor  does  the  principle,  that  a  partner  cannot  sue  a 
partner  on  a  partnership  transaction,  kpply  to  any  case 
where  a  note  in  writing  is  given  for  money,  not  to  a  firm, 
but  to  an  individual  member. 

The  third  plea  alleges,  that  the  Plaintiff  in  the  Court 
below  agreed  to  accept  the  separate  promissory  note  of 
Crossfield  in  payment,  and  tliat,  in  execution  of  this 
agreement,  Crossfield  made  the  note  in  the  declaration 
mentioned,  which  was  accepted  in  paymbnt  of  the  seve- 
i*al  assumptions  stated  ir  the  declaration. 

.  Now  the  note,  i^  the  declaration  mentioned,  is  a  joint 
note,  so  that  this  plea  in  one  place  alleges  it  to* be  a 
ioint  note,  and  in  another  pisice  to  be  a  several  note. 
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It  becomes  annecessary  to  inquire  into  the  effect  of  yait  kkss 
this  repugpnancyy  if  it  be  one*  because  the  plea^  if  to^e        v. 
understo^  as  averring  tha:t  the  note,  in  the  declaration  pobbbst. 
mentioned,  is  a  several  and  not  a  joint  note,  would  — i—..— ^ 
amount  to  the  general  issue.    The  plea  is  no  more,  to 
the  first  count,  than  mm  asmmpsU.    For  if  the  note  was 
hot  the  note  of  Van  Mess,  he  had  not  made  the  assump- 
'flit  stated  in  the  first  count.    This  is  ill  upon  a  special 
demurrer,  when  assigned  as  cause  of  demurrer. 

The  Plaintiff  in  error  supposes  the  case  of  Sheehy  v. 
.JUandeirilU  ^  Jame^ott,  reported  in  6th  Cranch,  ^53,  to 
be  a  case  in  his  favor,  on  this  point  The  Coui*t  thinks 
otherwise.  In  that  case,  as  in  this,  a  note  was  given  by 
one  partner  for  a  debt  contracted  by  the  firm.  ^  In  that 
case,  as  in  this,  one  count  in  the  declaration  was'^special, 
.oii  the  note,  stating  it  to  be  a  joint  note,  and  other  counts 
were  general,  on  the  original  transactions.  The  De- 
fendant, whose  name  was  not  oir  the  note,  stated  it  to 
have  been  received  in  discharge  of  the  open  account. 
The  Court  decided,  that  the  plea  was  good,  hot  in  bar 
of  the  special  count  on  the  note  itself,  but  in  bar  of  the 
general.counts,  for  gpods  sold  and  delivered. 

Upon  the  special  jcount,  the  Court  was  in  favor  of 
the  Plaintiff  below,  who  was  also  Plaintiff  in  error,  and 
the  judgmcvt  of  the  Circuit  Cour^  which  had  been 
against  liim,  was  reversed.  The  case  of  Sheehy  r.  Jlfan-^ 
deviUb  (^Jamesofif  then,  is  not  in  favor  of  th^  Plaintiff  in 
error,  so  far  as  his  thii*d  idea  appUcs  to  the  fii*st  count 
in  this  declaration. 

This  Court  is  of  opinion,  that  there  is  no  error  in 
the  judgment  pftlie  Circuit  Court  either  in  sustaining 
the  demurrers  to  the  several^pleas  filed  in  that  Court  to 
the  first  count  in  the  declaration,  or  in  admitting  the 
note,  in  the  dedai^ation  mentioned,  to  be  given  in  evi- 
dence to  the  jury,  on  the  trial  of  the  issue  of  fact  This 
opinion  renders  it  unnecessary  to  examine  .the  decision 
of  the  Circuit  Court,  as  it  respects  the  pleas  to  the 
other  counts,  since,  should  their  decision  respecting  the 
pleas  to  those  counts  even  be  deemed  i^rroneous,  their 
judgment  ;^ill  stand* 

Judgment  affirmed  vnlh  costs  and  damages,  at  the  raf^ 
(^Bper  cent,  per  annum,  and  costs. 
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U14.       THE  BANK  OF  ALEXANDRIA  v.  HERBERT 


Z^^SUwent^        this  wa«  ^  appeal  fpom  the  Circuit  Court  fcr 
debtiir  in  the  the  district  of  Colttiubiaf  sitting  in  chancery,  at  Al»An* 

dwtriot  at  Co- ^jj,|j^ 
•efttttbecredi- 

Swe'l^*  ill     ^  ^^^^  *"  chancery  wna  brought  by  W.  Herbert,  juni- 

&eadvantii^e  or,  tnistee  for  the  creditors  of  John  Potts,  an  insolvent 

of  a  defeet  m  debtor  under  the, Bet  of  congress  for  the  relief  of  insol- 

tiu?r^?'ii^^^^n^del>tor8  within  the  district  of  Columbia,  against 

tobrenthimieif  tiie  bank  of  Alexandria,  to  recover  the  pi*oceeds  of  a 

«9ia4i»t      i^j^^  ^,f  ||^„j^  -jjg  property  of  Potts,  which  had  been 

sold  by  consent  and  the  money  deposited  in  the  bank. 

This  land  had  been  conveyed  by  Potts  to  liudwell  Lee 

in  trust  to  secure  the  payment  of  money  borrowed  of 

i)  e  bank  by  Potts,  InU  the  deed  of  mortgage  had  not  teen 

recorded  within  the  time  limiied  hy  ffit  lav:  of  Virgitna, 

which  governs  this  case,  and  which  declares  that  all 

deeds  of  mortgage  whatsoever,  although  good  between 

the  parties^  shall  be  void  as  to  creditors  and  subsequent 

porcliasers  without  notice,  unless  they  be  recorded  with* 

in-.eight  months  after  their  date. 

SwAnir,  for  ike  Jtppdlants, 

Although  the  deed  to  Lee  would  be  void  as  to  a  sub- 
sequent purchaser  for  valuable  consideration  without 
noticep  yet  it  is  not  void  as  to  Herbert,  who  is  the 
Irastee  of  Potts  under  the  insolvent  law  for  the  district 
of  Columbia— flmr^  IT.  8.  vd^  6,  p.  2M.^  A  trustee 
under  that  law  is  like  an  assignee  under  a  commission 
of  bankruptcy  in  England.  He  stands  merely  in  the 
place  of  the  insolvent.  He  takes  the  estate  9s  the  in- 
solvent  held  it.  He  is  bound  by  the  same  equity,  and 
liable  to  the  same  obligations.  dooperU  B.  L.  i ses,*  307, 
i  VNd.  653.  1  Jifk.  M,  133.  2  Vem.  634, 309,  Taylor 
Vf  Wheeler.  1  Sr.  C,  a  269,  Rnseel  v.  RuseeL  The  deed 
to  Lee  being  |fop^  against  PottSy  is  equally  Tfdid  against 
Herbert. 
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TATX0B9  contra.  bark  oh 

ALBXATC- 

Mo  English  authority  can  apply  direcOy  to  this  case,      dria 
P6tts  remained  in  })ossession  ten  years  after  the  deed  to        v. 
Xee^  and  until  his  insolvency  and  the.  execution  of  the  hebbebt. 

deed  to  Herbert*  when  he  deiivei-ed  to  Herbert  the  pos -— - 

session. 

But  the  deed  is  void  as  to  creditors  as  well  as  pur^ 
chasers,  and  creditors  are  not  affected  by  notice^  al- 
though purchasers  ai«.  The  fact  that  Herbert  had  no- 
tice doi'S  not  appear;  but  if  itdid*  he  represents  the 
credUurs;  and  their  rt^Afo  are  Atf  •  If  there  had  been 
BO  deed  to  Herbert^  the  creditors  might  have  obtained 
ft  derree  in  their  own  names  to  vacate  the  deed  to  Lee 
and  compel  a  sale. 

But  if  this  cause  depends  iipon  the  decisions  under 
the  bankrupt  law*  yet  the  assignee  of  a  bankrupt  repre- 
sents the  creditors*  and  can  t^ke  advantage  of  defects 
which,  the  bankrupt  himself  could  not.  Cooper  3D7. 
In  .the  case  of  Taylor  v.  Wheeler,  2  Vem.  664;*  it  does 
not  appear  that  the. creditors  had  a  right  to  avail  them- 
selves of  the  defect  in  the  mortgage.  If  Herbert  repre^ 
sents  the  creditors*. the  fourth  section  of  the  statute  of 
Virginia^  is  conclusive,  t'  P.  P.  Bev.  Co.  ib7.  If  he 
does  not  repment  the  creditors*  then  all  the  provisions 
of  the  insolvent  law  ar6  of  no  avail.  If  the  deed  ca.nnot 
be  set  aside  by  a  bill  in  the  name  of  the  trustee,  the 
judgment  creditors  may  ifile  a  bill  in  their  owp  names 
$nA  set  it  aside. 

SWAHK*  in  reply. 

The  assignee  of  a  bankrupt  also  represents  the  credi- 
tors* bat  yejfc  it  has  been  decided  Yi  Mk.  9^ J  tliat  al* 
though  creditors  might  vacate  a  deedf  yet  an  assignee 
could  not. 

The  case  of  Ta/ytor  v.  Whedtr  is' very  stnong.  The 
mortgage  was  void  at  law  for  want  of  a  'surrender  pt 
the  copy-hold  in  due  time*  yet  it  was  decreed  that  it 
ahov^ld  be;  made  good  against  the  assifpiee  of  the  mort- 
gagor* who*  it  was  admitted*  represented  the  creditors. 
But  the  chancellor  sai(d  that  the  Complainant  also  was 
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JSANK  OF  a  creditor,  and  had  trusted  to  this  particttlar  fund»  but 

ALEXAN-  thiB  others  were  general  ci*editors ;  and  upon  that  dto- 

DRiA      tiuction-  his^dccree  seems  to  be  founded.    The  reason  of 

V         that  case  is  precisely  applicable  to  the  present.    The 

HERBERT,  bank  lent  the  money  upon  the  credit  of  this  very  se- 

-r-T— '—  curity. 

February  16fft....MAiisHAix,  Ch.  J.  delivered  the  opi* 
iiion  of  the  Court  as  follows : 

In  this  case  a  bill  was  brought  in  the  Circuit  Court 
for  the  county  of  Alexandria,  by  William  Herbert,  jr. 
trustee  for  the  creditors  of  John  Potts,  an  insolvent 
debtor,'  agsinst  the  bank  of  Alexandria,  to  recover  the 
proceeds  of  a  tract  of  land,  the  property  of  Potts,  which 
had  been' sold  by  consent,  and  the  money  deposited  in 
bank. 

Thisr  land  had  been  conveyed  by  Potts  to  the  bank  to 
secure  the  payment  of  a  sum  of  money  borrowed  by> 
him,  but  the  deed  of.  mort^ajB^  had  not  been  recorded 
until  eight  months  after  itsr  date  had  elapsed.  The  law 
of  Virginia,  which  governs  this  case,  declares  all  deeds 
of  mortgage  whatsoever,  though  good  between  the  par- 
ties, to  be  void  as  to  creditors  and  subsequent  pur; 
chasers  without  notice,  unless  they  be  recorded  within 
eight  mointlis  from  the  date. 

Thel  question  is  whether  this  mortgage  can  be  set  up 
in  favor  of  the  bank  against  the  trustee  for  the  creditors. 

The  Cii'cuit  Court  decreed  in  favor  of  the  trustee, 
and  from  that  decree  there  is  an  appeal  to  this  Court. 

For  the  Appellant  it  is  contended  that  the  trustee 
muy  be  assimilated  to  the  assignees  of  a  bankrupt,  and 
he  has  adduced  some  cases  from  the  books  showing  that 
ia  England  a  deed  declared  to  be  void  iii  law  bas  been 
supported-against  the  assignees  in  favor  of  the  particu- 
lar creditor  who  holds  a  lien  npon  it 

The  resemblance  between  the  trustee  for  thie  estate 
of  an  insolvent  debtor  ia  the  district  of  Colnmbia  and 
tlie  assignees  of  a  bankrupt,  is  admitted;  yet  a  clear. 
distinction  exists  between  the  caiif^  eited  at  bat  atid 
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that  before  the  Court    In  those  cases  the  deed  was  de-  bank  of 
dared  void  without  any  view  to  creditors.    In  this  tase  albxak- 
the  deed  is  declared  void  for  the  particular  benefit  of     dkia 
creditors.    To  set  up  this  deed  against  tlic  creditors        t?. 
wonid  be  to  defeat  the  very  object  for  wliich  the  law  Herbert. 
was  made.  ■ 

The  counsel  for  the  Appellant  is  well  apprised  of  this 
distinction^  and  though  ho.  claims  fur  his  clients  the 
benefit  of  this  deed  against  the  trustee,  he  admits  that 
it  could  not  be  sustained  against  the  creditors  suing  in 
their  own  names. 

In  reason  tliere  can  oc  no  difference  between  this 
suit,  which  asserts  the  riglit  of  the  creditors  in  the 
mode  prescribed  by  law,  and  an  assertion  of  that  right 
in  their  own  names.  Nor  does  the  law  distinguish  be- 
tween them.  Tiie  cases  cited  did  not  turn  on  any  dis- 
tinction between  the  rights  of  the  assignee  and  the  cre- 
ditors, but  on  the  preference  which  ouglit  to  be  given  to 
him  who  has  trusted  on  the  credit  of  the  particular  fund 
over  those  who  had  trusted  the  general  fund. 

11u  decree  is  affiiimd  with  costs. 


MARCARDIEU 

V. 

THE  CHESAPEAKE  INSURANCE  COMPANY. 


1814. 


ERROR  to  the  Circuit  Court  for  the  district  of  Where  a tccit- 
Maryland.  nicai  totuiicj.:, 

"^  IS  eouight  to  be 

niaintained 

The  facts  of  this  case  were  thus  stated  by  Story,  J.  "p<*"  J^yero 
in  delivering  tlie  opinion  of  the  Court.  SrioniUoo  of' 

the  cai'go,  At 

This  is  an  action  cm  a  policy  of  insurance,  under-  ate*pS^t^i 
written  by  the  Defendants,  on  the  29th  of  October,  1806,  moietj  of  its 
for  i  31,000,  upon  any  kind  of  lawful  goods  on  board  l^l^  ^ 
thebri^  Betsey,  whereof  Alexander  M^Dougal  was  then  me'^o'^Qdui/: 


firtieles  must 
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liinst^r,.  on  a  voyage  at  ami  from  New  York  to  Naiite$# 
M»I)ou]<al  was  the  general  owner  of  the  brigf  and,  on 
the  ist  day  of  October,  1806,  by  a  charter-party  of  af» 
freightment  made  with  the  PIAintifl;  granted,  and  to 
freight  let^  to  the  PlaintiffV  the  aatd  brig,  excepting  and 
reserving  her  cabin  for  the  use  of  the  master  and  mate 
and  for  acc»inmodation  of  passengers,  as  therein  mention- 
ed,  and  so  much  room  iu  the  hold  as  might  be  necessar 
bTexc'ddlfT  '7  for  the  marinerst  and  storage  of  water,  wood,  pr(»vi* 
from  the  esti- sibiis,  and  cablfs,  for  i.he  voyage  from  New  York  to 
Srerm^a^ri  N antes  J  and  M^DougaK  by  the  same  instrument  cove- 
go  of  a  mixed  nanted  to  man,  victual,  and  navigate  tlie  hrig  at  his 
Aban5omnent°^^'^  chargc  during  the  voyage,  and  to  receive  on  board 
fw  merrdete- any  shipmoiit  of  g:iods,  not  contraband,  )vhi<:h  the 
rio»t»o  *^  JT  ^^'*^^"^'*^  should  tender  at  the  side  of  the  ship,  or  witl,:in 
'Xage^clnbe  ^each  of  her  tackles,  at  New  York',  and  to  stow  and  se^ 
▼afid,  unless  curo  the  samc,  and  pi-oceed  therewith  to  Nantes,  and 
oiTthe'no^-  ^^erc  discharge  the.  same.  The  passengers  on  board 
memortindurn  the  brig  Were  to  be  at  the  joint  expense  of  the  parties, 
Articles  exceed  j^nd  ^^g  passa^  moncy  was  to  be  equally  divided  be- 
thTvaiifeV  tweenthem.  The  other  clauser  in  the  charter  party  are 
the  whole  car-  not  materisil  to  be  stated,  except  that  the  Plaintiffcovc- 
§?c"iu6moran.  "*"ted  to  pay  the  stipulated  freight  and  demurrage* 
dum  ai  Ucies.  The  cargO)  put  on  board  b.v  the  Plaintiff  was  of  the  in- 
tt^«7ownef "  ^®^^®  value  of  8  29,889,  of  which  S7,*39  were  in  me^ 
offtshipre-  moraudum  articles.  The  brig  sailed  on  the  voyage, 
tainn  the  poa-  under  the  command  of  M^Dougal,  on  the  9th  of  Novem- 
mandfcMvi-  bcr,  1806,  and  during  the  voyage  was  comi>elled  by 
fpitioh  of  the  stress  of  Weather,  and  other  accidents,  to  bear  away  for 
Sr© caTry"  ^^^  ^cst  Indies,  and  arrived  at  the  port  of  St.  Johns,  in 
a  cm-go  on  Antigua,  on  the  22d  day  of  December.  There  the  mas- 
freight  fw  the  ^p,.  roj^ije  application  totlie  vice  admiralty  for  a  survey, 
ehat'feV-partr  &c.  and  sucli  proceedings  were  had  upon  his  applica- 
hioheconsi-  ti(>u,  that  thc  Cargo  was  landed,  and  by  a  decretal  order 
mc7e  *S-"  <^^^^'^  Court,  of  the  Slst  of  January,  1807,  the  same 
freightment  was  ordered  to  be  sold  for  the  benefit  t>f  all  concerned, 
*^*"nftnt"and  ""^Serving  thc  question  as  to  freight.  Under  this  decree, 
the  freic/itcv  l^^c  cargo  was  accordingly  sold,  and  the  sales  completed 
istiotcioihed  before  the  28th  of  Man  h,  1807;  and  the  nett  proceeds 
wcup  or  ic^i  «f  the  whole  of  the  Plaintiff's  property  amounted  to 
responsibility  S  13,767.  Tbc  nett  procceds  of  the  memorandum  ar- 
iJ^tuch^^*  tides,  included  in  the  same  sum,  were  g  6,863  30. 
the  general'  The  whole  jiroceeds  were  paid  oyer  to  an  agent  ap- 
^^wUrf'^^u  P^'"^^^  ^y  M<Dougal,  and  the  freight  for  thc  nvIioI* 
voyagc.^^^Con-  voyagc  WHS  aUowed  him  by  the  admiralty,  upon  a  re- 
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port  of  coimnissionersy  to  wbotn  the  question  waflf  re*^  i^ahcah- 
iVrred.    The  brig  was  repaired  at  Antigua,  witl)i|i  a     di£K 
reasonable  tiiiie»  at  the  cxpf'nsc  of  one  sixth  only  of  lier        v. 
vaiue^  and  capable  of  perfornDing  the  voyage  with  the    chksa.* 
original  cargo;    but  M^Dougal  V(»luntariiy  abandoned    feakb 
tliC  voyage  at  Antigua*  for  Ihs  own  emolument  urid  ad-    in.  sco. 

vantage.     Of  the  cargo,  99  bags  of  coffee  weie  spoiled — 

and   thrown  overboard,  and  iKe   residue  greatly  da- J'^i^^^JJJi'f 
magcd  by  the  perils  <>f  the  seas;  and  the  whole  cargo^tlT,  cSthe'vM^ 
including  the  memorandum  articles,  sustained  a  damage  i  "^^^  ^^  » inca 
during  the  voyage,  exceeding  a  moiety  of  its  original  va-  JlJltUuJ'b,^^* 
lue.     On  the  4rh  of  Keh,  1807,  and  witl<in  a  reasonable  uy. 
time  after  receiving  infonuati(m  of  the  loss,  the  Plaintiff 
abandoned  the  whole  cai-go  to  the  undet writers. 

The  declaration  contained  two  counts,  for  a  total  ((^ss  $ 
1st. .  by  the  perils  of  the  si'as,  an<l  2d«  by  barratry  of  flie 
master.  At  the  trial,  the  Court  below,  upon  the  facts 
and  circumstances  above  stated,  held  that  the  PUJntiff 
was  not  entitled  to  recover,  as  for  a  total  loss  of  the  car- 
go insured,  including  the  memorandum  articles;  and 
the  catlse  came  up  ti  this  Courts  upon  a  bill  of  ex- 
ceptions  to  that  opinion. 

Uarpeb,  for  the  Plaintiff. 

The  great  contnivcrsy  between  the  parties  in  thii 
case,  turns  on  the  question,  whether  the  loss  of  the  car- 
go now  undcrconsideratitm,  was  partial  or  total.     lr«is 
contended,  on  tlicpart  of  the  Plaintiff,  that  it  Has  a  totad 
^ loss. 

1st.  By  the  dangers  of  the  seas. 

2d.  By  the  barratry  of  the  master^ 

By  the  dangers  of  the  seas — 

1st.  Because  the  voyage  was  broken  up  and  lost  by 
the  deterioration  of  the  cargo,  to  more  than  half  of  its 
vsduc. 

2d.  Because  there  may  be  a  total  loss  of  niemoranduni 
articlest  by  the  loss  of  the  voyage ;  although  the  arti«» 
cles  themselves  remain  in  existence^  and  of  some  v^ue^ 

VOL.  VIII.  (^ 
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MARCAR-      By  the  barratry  of  the  master— 

DIEE 

T.  1st  Because  the  acts  imputed  to  him^  amount  to  bai*- 

cuESA-    ratry^  if  Ise  were  in  a  situation  to  commit  it 

PEAKE 

INS.  CO        2d.  Because  by  the  charter-party,  the  Plaintiff  be- 

— — — —  came  owner/jro  hoc ricf ,  and  Al*Do?igal  merely  master^ 

so  as  to  be  in  a  situation  to  commit  barratry. 

The  question  to  be  first  considered,  may  be  stated  as 
follows : 

Whether,  in  case  ^  cargo  consists  partly  of  memoran- 
iflum  articles,  Ton  which  no  partial  loss  can  be  recovered,) 
a  total  loss  is  incurred  by  the  breakinj^  up  of  the  voyage 
on  a(  coimt  of  such  a  deterioration  of  the  whole  cargo, 
(including  a  deterioration  of  the  memorandiim  articles,) 
as  reduces  the  value  of  the  whole  cargo  more  than  one 

teiif. 

"We  hold  the  affirmative  of  the  question. 

But  there  are  two  cases  which  have  been  considered 
as  very  strong  in  favor  of  the  negative.    These  are, 

1st.  The  case  of  Wilson  ^  (ijiotlier  r.  Smithy  3.  Bwr. 
1550.  cited  also  in  Marsh,  (ist  ^m.  ed.)  IM.  This  was 
^f  a  ship  with  a  cargo  of  corn,  which,  having  met  with 
a  storm,  was  obliged  to  run  for  the  nearest  port  to  re- 
fit, where  she  incurred  a  considerable  expense  in  re- 
pairs. On  her  arrival  at  her  port  of  destination,  it 
was  found-  tliat  the  corn  was  damaged  to  more  than 
half  its  value.  Lord  Mansjield  decided^  that  this  loss, 
not  being  of  the  nature  of  a  general  average,  nor  ari- 
sing from  tiie  the  ship's  being  stranded^  could  not  be  re^ 
covered  on  the  policy;  for  that  the  words  of  the  me* 
morandum,  «/ree  from  average^  ufdtss  gtneralf  or  tht 
ship  he  straiided,^*  did  not  make  a  condition^  but  only 
an  exception. 

The  answer  to  thi^  case  is,  that  the  vessel  had  ar- 
rived at  the  place  of  destination ;  the  voyage  therefore 
was  riot  broken  up,  and  so  no  total  loss  could  be  ciaimT 
cd  on  the  ground,  tliat  the  cargo  was  deteriorated  more 
than  half  its  value. 
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ad.  Thcother  case,  and  thai  which  is  chiefly  relied  marc^b- 
upon  by  the  Defendants,  is  the  case  of  Cocking  x\  Fro-     dibb 
ser — Miarsh.  (1st  Am.  ed.)  1**.  v. 

CHE8A* 

Kere  the  royagc  was  broken  up  5  and  it  was  decided    peaks 
by  lord  MonsjieUU  and  the  other  justices  who  sat  in  the    ins.  co. 
cause,  one  of  whom  was  Mr.  Justice  BuUtr^  that  if  the         -"     '  '■ 
articles  fop  wliich  the  insurer  is  warranted  to  be  free 
from  average,  except  general,  specifically  remain  after 
the  voyage,  though  by  sea  damage  they  are  rendei'ed 
of  no  vaiue,  yet,  if  the  siiip  has  not  been  stranded,  this 
is  only  a  partial  loss,  for  which  the  insurer  is  not  li 
ahle. 

The  authorUy  of  tfiis  case,  it  must  be  confessc^y 
would  go  lar  te  j»revent  the  present  Plaintiff  from  reco* 
vering  as  foi'  a  total  loss,  were  it  not  for  the  observa-' 
tio'js  made  upon  it  by  lord  JCenyonf  in  the  case  of  iliir- 
nettv.K'ensingfonyT.  i\  fi.  210. — Also  Marsh.  (1st  Am. 
ed.)ldi.  TJie  opinion  of  the  Court  in  that  case  tends 
very  much  to  invalidate  its  authority. 

The  principh^  of  Cocinng  v.  Fraser^  is  also  overruled 
in  the  case  of  M^Mdrews  r.  Vaughan^  Marsh.  (1st.  AtOj, 
ed.)  150 — RUil  Park,  114,  which  goes  to  show  that* 
whore  a  cargo  consists  of  nit  morandum  articles^  if  the 
voyage  be  loatf  the  insured  may  recover  as  for  a  total 
loss,  thcmgh  the  cargo  be  not  wholly  destroyed.  And 
there  is,  in  fact,  the  same  7  ca>ion  that  the  breaking  up 
of  a  vqyage,  in  case  of  memorandum  articles,  should 
constitute  a  total  loss,  as  where  the  cargo  consist^  of 
articles  not  mentioned  in  the  memorandum.  The  ge- 
neral doctrine  now  is,  with  regard  to  both  descriptions 
of  goods,  that  there  may  be  a  total  loss  by  the  breaking 
up  of  the  voyage. 

•  Dyson  v.  Roivcrofi,  3.  Bos.  ^  Piil.  47*,  is  another 
case  against  the  principle  laid  down  in  Cocldng  v.  Frd- 
ser.  The  opinion  of  the  Cpurt  here,  was,  that  it  is  a. to 
talloss  of  memorandum  articles,  although  they  may  re 
main  in  specie^  if  they  become  so  mucli  damaged  as  to 
be  iio  longer  worth  carrying  to  the  port  of  destina- 
tion. 

The  next  question  is^  whether  there  was  a  total  loss 
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MABCAR-  by  the  barratry  of  Ihe  master;  and  ibis  must  be  rie- 

DiKB-     cideU  by  ascertainin.s^  wbo'was  the  owner  of  the  ya8sel 

v.        for  the  voyage ;  for  it  in  ap^reed  on  all  hands,  that  if  the 

ciir.sA-  master  was  in  a  situatiori  to  commit  barratry,  he  was 
PEAKS    actually  guilty  of  that  offence, 

INS.  CO. 

— — — —  A  person  may  be  ow^ner  for  the  voyage,  who  is  not 
the  general  owner  of  the  ship ;  «nd  barratry  may  bo 
( onimHted  against  such  person  bv.  the  master,  although 
the  barratrous  act  of  the  master  may  have  been  done 
with  till'  consent  of  the  actuu?  general  owner.  Cowp. 
14S,  Vallejo  x\  Wheeler.  See  the  same  ease  jilso  in  Marsh* 
(1st.  Am.'  ed.)  45*. 

In  the  case  now  before  the  Court*  Marcardier,  the 
Plaintiff,  was  owner  of  the  vessel  pro  Jiac^riceg  although 
M^Dougal,  the  master,  w:is  the  general  owner.  We 
contend  therefore,  that,  accocding  to  the  principles  la  d 
down  in  the  case  last  cited,  tlrt*  nasterwasin  a  situa- 
tion to  commit  barratry  against  the  Plaintiff— that  he 
has  actually  done  po^~and  therefore  that  the  Plaintiff 
is  inlitled  to  recover  as  for  a  total  less. 

PiNKNEY,  contra^ 

It  has  been  contend'  d  for  the  Plaintiff,  that  there  may 
be  atotal  loss  by  tiie  breaking  up  of  a  voyage,  if  tlte  goods 
on  board  be  deteriorated  more  than  half.  No  En- 
glish authority,  to  this^tf  ot,  is  recolicrted.  The  Courts 
in  New  York  have  so  dec  idi'd,  it  is  true ;  but  the  prin- 
ciple may  be  considered  as  arbitrary,  and  the  decision 
as  localf 

According  to  Maksiiau.,  (Eng.  cd.)  vol  2,  p.  ^86,  if 
the  goods  i!!surcd  specifically  remain,  and  are  actually 
landed  at  the  port  of  delivery,  however  damaged  in  the 
voyage,  the  injury  will  amount  but  to  a  partial  loss. 
Whyt  then,  sliould  the  insured  have  a  right  to 
abandon  as  lor  a  total  loss  at  an  intermediate  port, 
if  the  goods  can  be  carried,  in  the  same  or  ano- 
ther sltip.  to  the  place  of  destination?  Ail  the  autho« 
Htirs  in  favor  of  the  right  to  abandon  at  an  intermedi 
ate  port*  are- cases  where  the  voyage  was  broken  up 
by  the  incapacity  of  the  ship  to  perform  it.  But  in  the 
|a*esent  case*  there  wasTio  such  incapacity*    The  vessel 
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was  repaired  at  Antigpuawitliiii  a  reasonable  timet  at  MARcim- 

the  expense  of  one  sixtli  of  her  value,  and  was  capable  du^b 

of  pcrf arming  the  voyage,  with  a  considerable  part  (at  .  v* 

least  one  tliinl)  of  the  original  cargo*    The  case  there-  chbsa- 

forr,  is  matertaily  different  from  those  cited  on  the  part  peake 

of  the  PiainiifiT.     Vid;  Farias  observations  in  the  cases  ins.  £9. 

of  Cocking  TO.  Eraser,  ^  Dyson  v.  Rcwcn^fU  1.  Park.  ' 
(6th  Lon.  ed)  152.    Also  2.  Mtrsh.  (Eng.  ed.)  BS6, 
Manning  v.  J^wnham. 

it  is  the  opinion  of  the  best  judges  in  cases  of  this 
nature,  tiiat.tlie  law  of  abandonment  has  ali*eady  been, 
carried  far  enough ;  but  the  counsel  for  tJie  Plaintiff 
would  carry  it  to  an  extent  hitherto  unprecedented. 

With  regard  to  memorandum  articles,  all  the^utho^ 
rities  go  to  show  that  tliere  must  be  an  actual  total  loss, 
in  order  to  justify  an  abandonment  A  technical  total 
loss,  is  not  suilicienT.  The  underwriters  are  not  liable 
for  mere  deterioration,  however  giTat,  of  such  articles : 
They  refuse  to  have  any  thing  to  do  with  it,  on  account 
of  the. difljculty  of  knowing  the  real  cause  of  i^uch  deter 
rioration.  1.  Marsh.  (Eng.  ed.)  2279  note  to  the  case  of 
Cocking  Vj,  Fraseu  As  to  memorandum  articles,  alsQ« 
the  intermediate  port  makes  no  difference. 

In  tlie  case  of  Dyson  v.  Jtowcrqflf  -3.  Bos.  ^  PuL  474, 
there  was  9iu  actual  total  luss.  The  Court,  in  that  case, 
do  not  mean  to  say  that  memorandum  articles  may  be 
subject  to  a  technical  total  loss. 

The  alleged  barrati7  is  next  to  be  considered.  Hie 
question  arising  on  tliis  point  is,  as  has  been  already 
stated,  whether  the  master,  under  the  circumstances  of 
the  case,  could  commit  barratry.  If  he  could,  the  facts 
seem  to  show  that  he  was  guilty  of  the  offence.  But  tve 
contend  that  the  master  was,  in  fajct,  the  owner  of  tlie 
vessel  for  the  voyage,  as  well  as  general  owner,  and 
therrfore,  since  barratry  is  a  fraud  against  the  o.wner. 
he  could  not  be  guilty  of  that  offence,,  insomuch  as  a  man 
cannot  commit  a  fraud  against  himself.  The  charter- 
party,  in  this  case,  is  of  a  peculiar  construction  j  it 
sounds  in  cor  evtaii^  throughout;  it  is  clearly  not  an  as-' 
signmcnt  of  the  property  to  the  Plaintiff, pro  hoc  tAcez 
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MARCAR-  The  masler  iinds  the  crew,  pays  them,  provides  for 

DiKR      them,  and  has  the  whole  inanagiunent  of  thi*  vessel :    He 

r.        must,  therefore,  be  considered  as.  owner  for  the  voyage. 

OHESA*     In  Valkjo  v.  Wheeler,  the  charter-party  is  not  set  forth, 

F£AKR    but  it  is  stated  in  the  case  thatthe  freighter  employed  thc^ 

INS.  CO.    master  and  crew,  and  paid  the  crew.    The  Court  8;iid 

it  would  be  different  if  it  were  not  a  general  freighti.ig. 

Here  the  Plaintiff  was  not  li  general  frieghter.  Loft, 
wiro  also  reports  the  case  of  VaUejo  v.  Wheeler ,  {Loft, 
641)  says,  that  wiiei'e  the  master  employs  and  pays  the 
crew,  &c.  the  charter-party  •  seems  to  be  rather  a  cove- 
nant, and  docs  notmaike  the  frieghter  owner  for  the  voy- 
age. 1.  Jo/iJtson-^  229,  M'iliUire  v.  Bawne.  8.  John8<m 
i7%9  HaUet  V.  The  ColumUdn  Insitranee  Company.  1. 
Crunch,  214,  llooe  ^  Co*  r.  Grovcrman. 

Harper,  in  reply. 

The  question  as  to  barratry  is,  who  had  the  benefi- 
cial interest  in  the  vessel  during  the  voyage  There 
can  bo  no  doubt  that  the  beneficial  intei*est  was  in  the 
FJaintiff.  It  is  of  no  importsince,  as  it  regards  tiie  own- 
ership of  the  vessel,  by  whom  the  crew  was  furnished, 
provided  for,  &c*  The  freifjhting  of  a  vcftsel  where  the 
crew  and  other  necessaries  for  the  voyage  are  proviifed 
by  the  general  own^T,  is  .merely  likeliiring  a  house  rea- 
dy furnished,  instead  of  hiring  it  empty,  where  the  tem- 
])orary  ownership  is  no  less  in  the  hirer,  iii  tlie  former 
case,  tiian  in  the  latter. 

Thursday,  Feb.  17.  .^&sen^...WAsiiiirGTON,  J. 

Story,  J.  delivered  the  opinion  of  the  Court  as  fol- 
lows : 


The  Pbmtiff  in  ibis  case  contends,  that  there  was  a 
total  loss,  which  authorized  an  abandonment  by  both  of 
the  perils  stated  in  the  declaration  viz. 

1st.  By  the  perils  of  the  seas,  and 

2d*  By  barratry  of  the  master. 

And  iBrsty  as  to  a  total  loss  by  the  perils  of  the  sei^ 
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It  seems  now  clear  that  a  teclinical  total  loss  may  MARCAn: 
arise  from  tbe  mere  deterioration  of  a  cargo  by  any.,    dik* 
of  tlie  perils  insured  against,  it'  tlic  deterioration  be  as-         v. 
certained  at  an  iuterinediate  [nn'U  of  nccissity^  short  ot*    chesa- 
the   port  of  destination,     in  surii  case,   although  the    peaK£ 
ship  be  in  a  capacity  to  perforiui  the  voyage,  yet  if  the    ins.  co. 

voyage  be  not  worlli  pursuing,  or  the  thing  insured — 

be  so  damaged  and  spoiled  ns  to  be  of  little  or  no  value, 
the  insured  has  a  right  to  abandon  the  projected  adven- 
ture, and  throw  upon  the  underwriter  the  unproTitaixie 
and  disastrous  subject  of  insurance.  It  bsis  therefore 
been  held«  that  if  a  cargo  be  damag^'d  in  the  course  of 
tbe  voyage,  and  it  appear  tiiat  what  iias  been  saved 
is  less  in  value  than  the  amount  of  the  freight,. it  is  a 
clear  case  of  a  total  loss.  It  does  not,  however,  appear 
that  the  exact  quantuui  of  damage  wiiich  shall  autho- 
rize an  abandonment  as  for  a  total  loss,  has  ever  become 
the  direct  subject  of  adjudication  in  tho  English  Courts, 
The  celebrated  treatise  Xe  Guidon;,  clu  7,  art*  1,  con- 
siders that  a  damage  exceeding  the  njoiety  of  the  value 
of  the  thing  insui*cd,  is  suiiicient  to  authorize  an  p.ban- 
donment. '  This  rule  has  i*eceived  some  countenance 
from  more  recent  elementary  writers;  and,  fiom  its 
public  convenience  and  certainty,  has  been  adopted  as 
tbe  governing  principle  in  some  (if  the  most  respectable. 
commercial  states  in  the  union ;  and  perha]iS  is  now  so 
generally  established  as  not  easily  to  be  shaken.  1, 
Johfuc.  IM.  ±9  John.  R.  335,^06.  Marsh.  Ins.  oG^. 
JVote  92,  Am.  edit,  i  810.     Fark,  19*,  6  edition. 

But  this  rule  has  never  been  deemed  to  extend  to/a 
cargo  consisting  wholly  of  memorandum  articles.  TJic 
kgal  effect  of  the  memorandum  is  to  protect  the  under- 
writer from  all  partial  losses ;  and  if  a  loss  by  ch^teriora- 
tion,  exceeding  a  moiety  in  value,  would  authorize  an 
abandonment,  the  great  object  of  the  stipulation  woubl 
be  completely  evaded.  It  seems,  therefore,  to  b^*  tl^e 
settled  doctrine  that  nothing  short  of  a  total  extinction, 
either  physical  or  in  value,  of  memorandum  articles  at 
an  intermediate  port,  would  entitle  the  insured  to  turn 
the  case  into  a  total  loss,  w^liere  tho  voyage  is  capable 
of  being  performed.  And  f^erhaps,  even  as  to  an  ex- 
tinction in  valiie,  where  the  commodity  specifically  re- 
mains^  it  may  yet  be  deemed  not  quite  settled  whether. 
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ItARcAR-  under  the  like  circumstanGes^  it  woald  authorize  an 

oiEB      abandonment  for  a  total  hiss.    Dyson  v.  Btnvcrqftf  S, 

V.        Bos*  and  Full.  474.    Maggrath  t.  Church,  ly  Caines  R* 

CHB8A-   21«.     Coddvg  V.  Fraxer,  Marshall,  %%7.    rarkj  152, 

PEAKE    6th  edition. 

INS,  GO. 

The  case  before  the  Court  is  of  a  m\s^i  character. 

It  embraces  aiticles  of  both  des^criptions ;  some  within 
and  others  without  the  purview  of  the  memorandum. 
If,  in  such  a  case,  a  dett^rioration  exceeding  a  moiety 
in  value,  be  a  pro|)er  case  of  technical  total-loss,  it  will 
follow  that,  in  many  cades,  the  underwriter  will,  indi- 
rectly, be  rendei*ed  ixjspcmsibh*  for  partial  losses  on  the 
memorandum  articles.  Suppose,  iii  such  a  case,  the 
damage  of  the  memorandum  articles  were  40  per  cent, 
and  to  the  other  articles  10  per  cent,  in  the  whole  a- 
0)ounting  to  half  the  value  of  the  c  argo,  the  underwri- 
ter would  be  responsible  for  a  t(*qhiiical  total  loss,  and 
thereby  made  to  bear  the  wliole  damage,  from  which 
tlio  memorandum  meant  to  exempt  him.  Indeed  cJises 
ipight  arise  in  which  the  damage  might  rxclusivt^ly  fall 
on  memorandum  articles;  a!id  if  it  exceeded  the  moiety, 
in  value,  of  the  whole  cargo,  might  load  him  witli  the 
burtlicn  of  a  partial  loss,  in  manifest  contravention  of 
the  intention' of  the  partios.  A  construction  which 
leadsto such  a  consequouce  cannot  be  admitted  unless 
it  be  unavoidable.  And  we  are  entirely  satisfi-  d  that 
such  a  construction  ought  not  to  prevail.  I'lie  under- 
writer is,  in  all  cases  of  deterioration,  entitled  to  an  ex- 
emption from  partial  losses  on  tlic  memoranduui  nrtii  les; 
and  in  ordci*  to  efTecluate  this  right,  it  is  nerrfeasary, 
where  a  technical  total  loss  is  bought  to  be  maintained 
upon  the  mere  iground  of  deterioration  of  the  cargo,  at 
an  interhiediate  port,  tc>a  moiety  of  its  va!ue,  to  rxrliide 
from  that  cytimate  all  detciioration  of  the  memorandum 
articles.  Upon  this  principle,  on  a  cargo  of  a  mixed 
character,  no  abandonment  for  mere  doterioi-ation  in  va- 
lue during  the  voyage,  can  be  valid,  unl  ss  the  damage 
on  tlie  non-memorandum  articles  exceed  a  moiety  of 
the  value  of  tlie  whole  cargo  including  the  memorandum 
ai-tick  s.  The  case  is  considiered,  as  to  the  «inderwriter» 
the  same  as  though  the  memo  randtim  articles  should  exist 
in  their  original  sound  state.  In  this  way,  full  effect 
is  given  to  the  contract  of  th  e  parties.    The  underwri* 
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ber  is  never  made  responsible  for  partial  losses  on  me-  maroab 
morandum  articles,   however  great  j  unit  tlie  technical     dieb 
total  losses  fur  which  alone  he  can  he  liable^  arc  such 
aa  stand  unaflfVcti^d  by  the  perishable  nature  of  the  com* 
modity  which  he  insures. 


In  the  pi'esent  case,  tlie  facts  alleged  by  the  Plaintiff - 
io  not  show  a  depreciation  ot  a  moiety  in  value,  ex* 
eluding  the  memorandum  articles.  I'here  is  no  evi- 
dence of  the  quantum  of  depreciation  of  any  part  of  the 
cargo.  The  forced  sales  at  Antigua  could  n^t,  under 
the  circumstances,  constitute  a  medium  by  which  to  as- 
certain it  Admitting,  tJierefore,  the  rule  to  be  correct, 
thai  the  party  had  a  rigi.t  to  abandon  where  the  d;  pre- 
ciathm  exceeds  a  m^dety  of  the  value,  the  Phuntiff  has 
not  brought  himself  within  that  rule  as  applied  to  a 
cargo  of  a  mixed  chai'at  tcr  like  the  prcs«»nt.  The  Court 
below  were  right,  therefore,  in  deciding  that  there  was 
no  total  loss  proved  by  the  perils  of  the  seas. 

The  next  question  is,  w  bother  there  was  a  total  loss 
by  the  barratry  of  the  master.  And  this  depends  exclu- 
sively upon  the  consideration,  who  was  owner  of  the 
brig  for  the  voyage;  for  it  is  conceded,  on  all  sides, 
that  the  conduct  of  tlie  master  was  barratrous,  if  he 
was  in  a  situation  to  commit  that  offence.  Barratry  is 
an  act  committed  by  the  master  or  mariners  of  a  slip^ 
for  some  unlawful  or  fiaudulcnt  purpose,  cqlatrary  to 
their  duty  to  their  owners,  whereby  the  latter  sustain 
an  injury.  It  f(»lloNvs,  tlierefore,  from  the  v^ry  terms 
of  the  definition,  that  it  cannot  be  committed  by  a  mas- 
ter Avho  is  owiier  for  the  voyage  ^  because  he  cannot 
commit  a  fraud  against  himself.  But  it  may  be  cnm 
mitted  against  a  person  w  ho  is  owner  for  the  voya,j;e, 
although  he  may  not  be  the  general  owner  of  the  ship: 
A  pers(m  may  be  owner  for  the  voyage,  who,  by  a  con- 
tract with  the  general  owner,  hires  the  ship  for  the 
voyage,  and  has  the  exclusive  ptjssrssicm,  command  and 
navigation  of  the  ship.  Such  is  understood  to  have 
been'  tl*.e  case  of  Vallejo  v  IVheeUr^  Cowp.  1*3.  But 
Mvliere  the  general  owner  retains  the  possession,  com- 
mand  and  navigation  of  the  ship,  and  conti*aets  to  carry 
a  cj;rgo  on  freight  for  the  voyage,  the  charter  party  is 
considered  as  a  mere  affreightment  sounding  in  cove- 
nant, and  the  freighter  is  not  clothed  with  tbt  character 

VOL.  VII  r 


r. 

CHESA- 
PEAKE 
INS.  C0« 


50 


SUPREME  COURT  U.  S. 


URCAR-  or  legal  responsibility  of  ownership ;  sucli  was  tde  case  of 
DIBR      Hoot  Sf  Co.  T.  Oroverman  in  this  Court,  1  Cr.  214.  In  the 
V.        first  case,  the  general  froigliter  is  responsible  for  the  con- 
CHESA-    duct  of  the  master  and  mariners  during  the  voyage;  in 
i>£AK£    the  latter  case,  the  responsibility  rests  on  the  general  own- 
iNS.  CO.   er«  On  examining  t)ie  charier-party  in  tlie  present  case, 
— — — — —  thei-e  can  be  no  doubt,  from  the  terms  and  stipulations^ 
that  it  falls  within  the  latt«"r  class  of  cases.    The  mas- 
ter, wiio  was  the  general  owner,  retained  the  exclusive 
possession,  command   and  managcnient  of  the  vessel, 
and  she  was  navigated  at  his  expense  during  the  voy- 
age.   The  wliole  charter  party,  except  the  introductory 
clause,  sounds  merely   in    covenant.     TJie  ownership 
was  not  divested  by  the  covenant  of  affreightmeitt,  and, 
consequently,  the  master  was  incapable  of  committing 
barratry.     There  was,  then,  no  total  loss  on  the  second 
count  in  the  declaration. 

The  opinion  of  the  Ciixuit  Court  on  this  exception 
must  be  sustained.  But  there  are  other  exceptions  on 
the  record,  in  which  it  is  admitted  by  the  parties  that 
the  Circuit  Court  erred.  The  points  intended  to  be 
i*aised  in  these  exceptions  have,  in  effect,  being  decid- 
ed by  this  Court  in  Cnze  and  Ricfmud  v.  the  Baltimore 
Iimi^raiice  Company 9  at  Feb.  term,  1813.  For  the  ei'r 
rora  in  these  exceptions  tliejudgnmit  must  he  reversed* 
with  directions  to  tlic  Circuit  Court  to  award  a  venire 
facias  de  novo. 


18U. 

Kb.     mh. 


HALL  v.  LEIGH  AND  AL. 


Iltno  joint 
owners     of 
itacrrliandize 
coBsiKn  it  to  a 
merchant    for 
•aale,   and     n- 
form  him  tliat 
each  o«'iis  one 
moiety;  and  if 
they  give  sc- 
oi^rate  and  va< 


Msent.,..^Y AsniyoTON,  J. 

THIS  case  is  so  fully  stated  in  t!ie  opinio^n  of  the 
Court  that  it  is  deemed  unnecessary  to  add  more  thah 
that  Harfeu  and  ?iRKNEY,/or  flie  riaintiff  in  error, 
did  not  argue  the  case  as  there  was  no  appearance  for 
the  Defendants  in  error,  but  simply  stated  that  they 
contended  that  the  separate  instructions  of  each  owner 
severed  the  joint  intx!rcst,  and  cited  1,  £sp.  ±17,  and 
Watson  on  Partnership^  233,  23*. 
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Feb.  18^A«»«XiviZ7G8TON^  /.  delivered  the  opinion  of     nxu. 
tlic  Court  as  follows :  v. 

LKXGII. 

This  Q^iise  comes  here  on  a  writ  of  error  to  the  Cir- . 


cuit  (Jourt  of  die  United  States^  for  the  district  of  Ma-  »*««nt  uisimc 

-    I       , I  lions,  each  ler 

•^  •  his  own  moic- 

ly,  ont  of 

Thi«  action  was  brought .  by  the  Plaintiff,  who  was  ^'|jj;^^^"j^s"^ 
also  PlaiiitifT  below^  to  recover  tlie  proceeds  of  one  liun-  niHUHaiu  a^sc- 
dred  bags  of  cotton  wlucb  had  been  shipped  to  the  De-  pa^?^  action 
fendants^  and  by  them  sold  on  commission.  ^^^eefora 

violation  of  hi& 

At  the  trial  it  apiKared  that  the  Plaintiff,  together  ^^J^^^SSS?**" 
with  William  PcttJTand  Co.  in  1807,  iiiaoe  a  joint  ship-* 
roent  of  two  liinKivcd  bales  of  cotton-  to  the  address  of 
the  Defeminnts,  who  re-sidcd  at  Liverj^ool,  to  make  sale 
thereof  for  their  joint  benefil:.  This  cotton  belonged  one 
half  to  the  Phiiiitiff,  and  the  otlier  haclf  to  Wm".  Potts 
and  Co.  The  shipment  was  accompanied  by  two. letters 
to  the.Dcfrndants!,  th^dne  written  by  tlie  Plaintiff  bearing 
date  14th  February-  1807,  iii  which  aiter  aavlsing  tJ:cm 
of  the  shipment,  he  adds, «  M  v.  Potts  has  written  you  on  the 
<<  subject  of  ids  interest  in  this  adventure,  for  myself 
<*  I  have  to  i*equost  that  yoii  will  after  covering  me  in 
^<  cost  and  charges,  make  such  dispositicni  of  my  one 
•<  half  the  shipment  as  your  own  judgment  may  tliink 
«  best  for  my  interest.*' 

The  other  letter  was  written  by  William  Potts  and 
Co.  and  is  dated  3th  February,  180^,  in  which  they  also 
advised  the  Defendants  of  the  shipment  which  they  say 
is  <<  for  account  of  Mr.  Halt  and  ourselves  each  one 
half,"  and  after  directing  what  is  to  be  done  .with  tlieir 
moiety^  thf»y  observe  that  ♦<  uiider  present  circumstan- 
ces, Mr.  Hall  <*  will  decline  drawing  on  his  proporti6n, 
<<as  he  wishes  you  to  avoid  selling  at  the  present  prices 
**as  long  as  possible^— -we  i^cfer  you  to  him  for  more 
M  particular  directions.'* 

In  another  letter  of  the  15th  ApriK  1807,  the  Plain- 
tiff  directed  the  Defendants  Ihat^  after  ejecting  sales 
of  his  half  of  the  cotton,  on  tlie  terms  of  hii|  first  letter^ 
<*they  should  pass  the  nett  piweeds  of  his  proportion 
to  the  credit  of  Messrs.  W.  Potts  &  Co,  and  furnish  him 
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with  sale»  and  account  current  as  soon  as  possible^  to 
enable  hiui  to  settle  with  those  gentlemen  here.'' 

After  the  receijpt  of  these  letters,  the  Defemdant  on 
the  5th  June,  1807,  sold  one  hnndred  bags  of  the  c<itton 
op  account  uf  Wiiliam  Potts,  and  Co.  at  17d.  sterling 
per  pound,  and  immediately  advised  them  thereof. 

The  Defendants  afterwards,  that  is  on  the  51st  De- 
cember, 1^07,  had  the  remaining  one  hundred  bags  of  cot- 
ton, valued  at  iUL  sterling  per  pound,  at  which  price 
they  took  it  to  themselves,  and  caiTied  the  amount  to 
tlie  credit  of  William  Potts,  and  Co.  and  on  the  1st 
March  foilo>ving,  s<>ld  them  at  a  higher  price.  The  Plain- 
tilf  thinking  the  Defendant,  guilty  of  a  breach  of  or- 
ders, brought  this  actioip  to  recover  damage,  and  on  the 
preceding  evidence,  'the  Circuit  Court  was  of  opinion 
that  he  could  not  separately  maintain  an  action  against 
them,  on  which  a  verdict  and  judgment  passed  against 
him, 

Although  the  purchase  of  this  cotton  was  on  the  joint 
account  of  the  Plaintiff,  and  of  William  Potts  and  Co. 
yet  as,  in  its  sliipment  to  the  Defendants,  their  distinct 
interests  were  not  only  disclosed,  but  as  separate  and 
variant  instructions  were  given  as  to  the  disposal  of  iti 
and  as,.  Under  these  directions,  the  Dt'fendants  acted 
throughout  the  whole  of  tlieir  agency  in  this  business,  it 
is  not  easy  to  perceive  on  what  ground  they  now  allege 
that  they  can  be  liable  only  in  a  joint  action  in  the 
names  of  the  present  Plaintiff,  and  of  William  Potts 
and  Co.  By  their  own  conduct  they  have  precluded 
themselves  from  every  objection  of  this  nature,  for  they 
have  contracted,  as  to  tlie  one  half  of  this  property,  with 
the  Plaintifft  and  as  to  the  other  moiety,  witfi  William 
Potts  and  Co.  and  \t  \^ill  be  seen  by  a  i*ecurrence  to  tlie 
testimony,  not  only  that  their  engagements  with  these 
pailies  arc  distinrt,  but  of  different  kinds.  In  selling  the 
prtiportion.  of  W.  f  otts  and  Co.  they  had  a  discretion, 
but  over  the  other  they  hsid  no  right  to  sell  for  less  than 
cost  and  charges.  This  Court  therefore  is  of  opinion 
ihdi  tiie  action  was  well  brought,  and  that  the  judg- 
ment of  the  Circuit  Court  was  erroneous  and  must  be 
mversed. 
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THE  COMMON  COUNCIL  OF  ALEXANDRIA      1814. 

PRESTON. 


ERROR  to  the  Circuit  (Dourt  for  the  district  ot^J^^^I^ 
Columbtay  sitting  at  Alexandria.  ^n  AfexandrU^ 

:s  not  personal- 

Thw  was  a  motion  in  the  Court  below  for  judgment,  ^iilS'^o/to^Si 
and  execution  against  Preston,  (under  the  11th  section  assessed  befr  re 
of  the  act  of  Congress  of  25th  of  February,  1804,  <*  to  ^  v^^^^'*- 
amend  the  charter  of  Alexandria,''  vol.  7,  p.  48)  for 
taxes  due  to  the  corporation  for  the  years  1804,  5  and 
6,9  on  a  lot  of  ground  in  Alexandria,  which  Preston  pur- 
chased of  Scott  in  the  yi*ar  1807,  after  the  taxes  were 
due.  .  The  assessors'  books  were  returned  on  the  1st  of 
May  in  every  year^to  the  ofike  of  the  cleric  of  ihe  com- 
mon council,  where  they  remained  subject  to  public  in- 
spection. 

The  Court  below,  being  of  opinion  that  the  summary 
remedy  by  motion,  judgment,  and  execution,  was  given 
only  against  the  person  wlio  was  proprietor  at  the  timt; 
of  the  assessment  of  the  .taxes,  dismissed  the  motion  ; 
and  tlie  common  council  brought  their  writ  of  error. 

The  11th  section  of.  the  act  to  amend  the  charter  oi 
Alexandria  is  as  follows : 

"  Be  it  fiirtlur  enacted,  That  whenever  taxes  wpon 
•  real  property,*  or  other  claims  cliarged  upon  real  pro- 
^'  perty  within  tlie  town,  shall  be  due  and  owing  to  the 
"•  common  council,  and  the  proprietor  shall  fail  to  dis- 
<<  charge  th^^  same,  the  said  common  council,  after 
f>  giving  the  party  reasonable  notice  when  he  resides  in 
•<  town  5  sixty  days  notice  when  he  resides  out  of  the 
*f  town  and  in  the  United  States  ^  and  after  six  months 
*<  publication  in  the  newspapers  when  he  resides  out  of 
^<  the  United  States ;  shall  be  empowered  to  recover  the 
<<  baid  taxes  or  debts,  by  motion  in  the  Court  of  Alex 
^i  andria;  and,  provided  it  shall  appear  to  the  satisfac 
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(U)MM03r  « tion  of  the  Court  that  such  taxes  or  claims  are  justly 
cdcNciL  <<  due,  judgment  shall  be  granted  and  an  execution  shall 
ov  AL£x-  <<  issue  thereupoiiy  with  the  costs  of  suit,  against  the 
ANDiUA  •«  goo<ls  and  chattels  of  (tie  defaulUr,  if  any  canbe  found 
V.  <«^  within  the  town;  if  not,  that  the  whole  property,  upon 
FRESTON.  *<  which  thc  tax  or  claim  is  due,  shall,  by  order  of  'the 

— *<  Court,  he  leased  out  at  public  auction  for  the  shortest 

*<  term  of  years  that  may  be*  offered,  on  condition  that 
"the  lessee  pay  the  arrearages,  and  also  the  future 
<^  taxes  accruing  during  the  term,  and  be  at  liberty  to 
*<  remove  all  his  improvements  at  the  expiration  of  the 
«  lease;  provided  always  that  the  common  council  may 
*<pi*osccute  any  oth^r  remedy,  by  action,  for  the  re- 
•<  covcry  of  the  sard  taxes  and  claims  which  is  now  pos- 
*«  scssed  or  allowed/' 

E.  I.  Lee,  for  ike  Flahttiffin  crroi\ 

TIjc  qurslion  arising  upon  this  case  is,  whether  the 
l)rop?'ictor,  ibr  the  titac  being,  of  a  lot  in  Alexandria, 
is  prrsonally  liable  to  a  jtulgment  and  execiiiion  for  ar- 
iviirsigcs  of  taxes  assessed  upon  the  lot  before  he  became 
Mie  proprietor  thereof. 

Tlic  art  of  congress  gives  aremiMly,  by  motion,  judg- 
ntcnt  and  ex'xution,  against  tiic  propnclor  who  shall 
/'ail  to  discharge  tlic  taxes.  Preston  was  the  proprietor 
at  the  time  of  tlic  diinand  of  payment,  and  has  failed  to 
pay.  He  is  therefore  within  the  express  letter  of  the 
h;w.  <•'  The  difavUer'^  also  is  the  person  wlio^  has  failed 
to  pay  on  demand ;  the  person  who  was  liable  to  jiay 
when  tlie  demand  was  made  ujwn  him.  Every  proi)rie- 
tor  of  the  land  is  liable  for  its  taxes  so  long  as  he  is 
proprietor.  The  claims,  according  to  the  words  of  the 
iivtf  are  ckargetl  upon  the  real  property.  They  accom- 
pany the  land  into  .whose  hands  soever  it  iriUy  pass. 
The  law  was  intended  to  give  a  remedy  against  any 
proprietor  of  thc  land.  The  taxes  are  nlaicd  on  the 
sauje  ibf>ting  as  other  charges  which  arc  liens  on  thc 
land.  It  is  nt>t  a  case  of  greater  haidsiiip  than  that  of 
other  liens  on  real  estate.  Caveat  emjdor  is  the  rule 
where  he  has  the  means  of  knowledge.  Here  thc  as- 
sessor.^'  bof)ks  were  always  accessible.  The  puiT-baser 
is  bound  to  take  notice  of  the  non-payment  of  the  taxes. 
He  purchases  at  his  peril. 
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AwANif,  contra.  coMM<Wf 

cai:Ncii 

The  statute  uses  the  definite  article,  «the  pr9imetQr.*\  o¥  ale;{ 
The  question  is,  which  proprietor?     Scott  or  Preston  ?   andkia 
We  saj  it  means  him  who  was  proprietor  when  the  tax        v. 
was  laidy  ,and  in  whose  name  the  land  was  assessed,  and  freston. 
who  was  unquestionably  liMe  in  the  first  instance.    He — n^.-^- 
was  **ihe  proprietor,''  <<  the  defaulter''  contemplated 
by  the  legislature.    If  he  was  liable,  did  his  liability  . 
cease  when  he  sold  the  land?  orish'^^tilHiable?  There 
is  nothing  in  the  law  to  justify  an  iiiw/.Uhat  the  legisla- 
ture contemplated   a   succession   of  proprietors   who 
should  be  successively  liable.;  a  succession  of  debtors ; 
nor  that  they  should  be  all  liable  at  once  $  nor  that  the 
corporation  should  have  its  choice  out  of,  the  several 
successive  proprietors.    It  suggests  the  idea  of  one  pro- 
prietor only,  and  of  one  debtor,  or  defaulter  only ;  and 
if  but  one,  it  can  be  no  other  than,  him  who  was  con- 
fessedly liable;  him  who  was  proprietor  at  the  time  of 
the  ass^es^ment.    The  tsLiL  is  a  lien  on  the  lot  so  far  as 
to  authorize  the  Court  to  direct  it  to  be  leased  out  to 
any  one  who  wUl  jmy  the  taxes,  in  case  the  goods-  aud 
chattels  o(  the  debtor  cannot  be  found. 

The  books  of  the  assessor  and  collector  are  not  mat- 
ter of  record.  The  purchaser,  has  no  right  to  inspect 
them.    The  tax  Is^  a  secret  li^n. 

February  19UL...THB  Court  qfffirmed'the  fUigmciit, 
without  assigning  their  reaseiis. 


PLEASANTS  ±814. 

'^*  '    Feb         12th. 

THE  MARYLAND  INSURANCE  COMPANY. 


ERROR  to  the  Circuit  Court  for  the  district  of  >\iienacai^« 
Maryland  in  an  action  uiwn  a  policy  of  insurance,  dated  Ifi^ewe^lwii-' 
oi^  the  18th  of  May,  1810,  on  tlie  cargo  of  the  brigcies,iniorncof 
Elizabeth  from  St.  Petersburgh  or  Cronstadt  to  PhUa-  ,7^**^**^^^^^^ 
ddpbia,  against  idi  rifiks,  for  6^00  dollars,  **  raluii^^fiyi^'l.tl^^isii 
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1PLEA'    Hie  invoice  ruble  at  4i6  cenii J*    The  invoice  amounted  to 
SAirts     95,565   71  i^ubles^  equals  at  46  cents  per  rable^  to 

MABX^A. 

INS.  CO.       Before  this  policy  was  made  the  Plaintiff  had  effecte4 

— eight  other  policies  in  Philadelphia  to  the  amount  of 

the  prime  eost  36,900  dollars.  In  the  first  seven  of  these  policies  there 
Asitle  ^  V^^  ^^  valiiation  of  the  ruble ;  but  in  the  eighth  it  was 
ed;  in  ascer-  Valued  at  40.cpnts.  The  Defendants,  at  the  time  of  ex- 
mwlJt  Sf*ihe  ®^"^"S^A««  policy,  had  no  knowledge  of  those  affected 
kkterest  Qi*  the  in  Philadelphia. 

insured,  u\ion 

those "poUeies  The  vessel  and  cargo  were  captured  by  a  Danish 
in  which  the  vessel  and  condemned.    The  Plaintiff  abandoned  in  due 

sate  of  ex-  ^j,„-^ 
ehanice  is  fix-  ^''"®' 
ed,  the  whole 

vaiiS^"at*lhat  Thc  Underwriters  at  Philadelphia  paid.  But  on  set- 
i-atc  of  ex-*^  dement  of  the  seven  first  policies,  in  which  the  value  of 
^^n^*  jjit**- the  ruble  was  not  fixedij  and  which  insured  ^£9,900  dol- 
She  «iu*of  ex>  ^^^9  the  underwritci's,  in  order  to  ascertain  whetlier  the 
change  by  Plaiutiif  *s  interest  in  the  cargo  amounted  tu  the  sum  iur 
l^c'^may  havJ  ^"^^  '•y  those  policics,  i^iz. :  29,900  dollars,  insisted 
iieenascerLnijn-  upon  fixing  thc  value  of  the.  ruble  at  thirty-three  and  a 

On  settlement  of  the  eighth  policy,  which  valued  the 
ruble  at  forty  cents,  and  which  insured  7,000  dol}ai*8, 
the;calculation  (in  order  to  ascertain  whether  the  Plain- 
tiff had  still  a  sufficient  interest  left  to  entitle  him  to  re- 
ceive tiie  7,000  doliai*s  insured  by  that  policy)  was  ma^. 
by  converting  the  whole  amount  of  the  invoice  into  doli- 
lars  at  M  cents  per  ruble,  and  deducting  thei*efrom  the 
29,900  dollars  I'eceived  upon  the  seven  preceding  iioli- 
cies.  By  this  mode  of  calciilation  it  appears  (according 
to  the  statement  in  the  bill  of  exceptions  which,  how- 
cvjBr,  does  not  aeem  to  be  accurate)  that  after  the  Plains 
tiff  bad  received  the  29,900  dollars  insured  by  the  seven 
lirst  poUcieibi  and  the  £7,000  insured  by  the  eighth 
piblicy,  his  remaining  interest  to  be  covered  by  the  ninth 
l)olicy,  was  only  l,4>81  71  rubles,  equal,  at  46  cents  per 
ruble,  to  632  dollars,  58  cents* 

But  if;  on  settlement  of  this  last  policy,  the  Plaintiff 
U  entitled  to  have  the  valub  of  his  interest  in  the  cargo 
ascertained  by  converting  the  whole  amount  of  the  in* 
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Voice  into  dollarg,  at  the  rate  of  i6  cents  per  rulile,  and 
deducting  therefrom  the  36,900  dollars  cavered  by  t lie 
eight  prior  policies,  tlien  bis  rejqaining  interest  to  bo 
covered  by  this  policy  would  be  more  tban  the  6^000 
dollars  insured  thereby. 

The  only  question  saved  by  the  bill  of  exceptions  at 
the. trial  below,  was  whether  tlie  Plaintiff  should  rerover 
according  to  the  first  or  according  to  the  latter  mode  of 
calculation. 

The  Plaintiff  contended  for  the  latter,  but  the  Court 
over-ruled  him*  an^  directed  the  jury  that  he  was  only 
entitled  to  recover  according  to  the  former — ^they  found 
a  verdict  accordingly  :  whereupon  the  Plaintiff  brought 
his  writ  of  error. 

The  point  was  now  submitted  to  the  Court'  without 
argument,  by  Harper  for  the  Plaintiff  in  error,  and 
Jones  and  Pinknet  for  Defendant. 

February  %i8L.,.M  the  Judges  being  present, 

JoHirsoN,  J,  delivered  the  opinion  of  the  Court  a^ 
follows : 

This  is  the  case  of  an  insurance  on  a  voyage  from 
St  Petersburgh  or  Cronstadt  to  Philadelphia,  effected 
in  the-  year  1810.  The  vessel  was  raptured  and  the  as- 
sured abandoned.  The  only  difficulty  arises  on  the 
priuciples  upon  which  the  loss  shall  be  adjusted. 

Besides  this  policy,  eight  otiiers  were  effectetl  in 
Philadelphia.  In  seven  of  them  no  valuation  was  at- 
tached to  the  ruble.  In  the  eighth  it  was  valued  at  4d 
cents,  and  on  this,  which  was  the  ninth  in  order,  at* 46 
centa..  In  settling  the  seven  first  tlie  ruble  was  esti- 
mated at  thirty-three  and  a  third  cents,  which  was  the 
rec^iv  d  value  at  Piiiladelphia.  On  the  eighth  it  was 
settled  at  the  stipulated  value  jf  40  cents*  The  value 
of  goods  laden  on.  board  the  ship  was  proved  to  be 
95,3t>3  rubles.  The  sums  paid  on  the  eight  first  poli- 
cies corresponded  to  the  adjusted  value  of  94,T)84  rubles> 
leaving  a  balance  of  only  1,481 :  equal,  at  46  cents,  to 
about  682  dollars  unpaid.  But  if  the  whole  amount  of 
VOL.  VUL  8 
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SAJTTS 

mart'd. 

INS.  Co. 


the  cargo  be  brought  into  dollars  at  46  cents  to  the  ru* 
ble,  and  the  sum  in  dollars  actually  paid  on  the  othel- 
policies  be  deducted^  there  will  still  remain  morte  unpaid 
than  ^ould  exhaust  the  whole  sum  underwritten  on  the 
nintli  policy. 

On  the  part  of  the  Defendant  it  is  contended  that  the 
compensation  jfaid  to  the  Plaintiff  on  the  other  policies, 
is  absolute  and  complete  as  to  the  corresponding  amount 
in  rubles^  leaving  only  1,481  unpaid.  On  the  other 
handy  the  Plaintifi!  contends  that  the  compensation  was 
only  relative^  and  cannot  affect  his  rights  as  between, 
liimself  and  this  Defendant.  And  of  this  opinion  is  the 
majority  of  the  Court. 

The  object  to  be  attained  is,  to  secure  to  the  assured 
a  fair  indemnity  under  all  the  advantages  which  he  has 
purchased  of  the  insurers. 

The  intention  of  the  parties,  in  attaching  a  •fixed  va- 
lue to  the  ruble,  api>ears  in  the  order  for  insurance,  to 
wit:  «  to  distinguish  between  the  paper  and  specie, 
ruble/' 

It  is  very  well  known  that  the  ruble  is  the  money  of 
account  in  Russia.  -  It  was  originally  a  coin  corres- 
ponding in  value  to  the  American  dollar.  But  by  the 
forced  cin^Iation  of  a  paper  representative  of  the  ruble, 
dependent  on  nothing  hut  mere  national  faith  or  nation- 
al force  for  its  value,  the  silver  ruble  has  nominally 
doubled  or  trebled  itself  in  value.  The  astonishing  and 
rapid  fluctuation  in  its  value  appears  from  the  evidence 
in  this  case,  in  which  it  is  stated  that  in  the  year  1810 
it  varied  from  forty-eight  to  twenty-five  cents.N 

To  secure  the  assured  against  the  effects  of  this  fluc- 
tuation, was  the  object  of  the  parties  in  attaching  a  spe- 
cific value  to  the  rublo';  and  as  the  whole  cargo  would 
bt>'  affected  in  value  by  this  cause,  and  the  policy  was 
upon  the  cargo  gencrallyj  we  ^re  of  opinion  that  no 
other  principle  in  calcfilating  the  loss  would  afford  him 
the  indemnity  stipulated  for  in  the  policy. 

The  principle  contended  for  by  the  Defendant  is  sub- 
ject to  this  obvious  objection  that  it  is  not  reciprocal. 
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Had  tlie  sk^iAtment  of  the  value  of  the  ruble  in  the 
other  cases  exceeded  forty-six  cents  that  adjustment 
would  not  in  any  respect  have  resulted  to  his  benefit. 

There  is  one  difficulty  of  which  the  Cburt  are  fully 
aware^  which  iSf  that  the  interest  assigned  in  the  aban- 
donmciift  if  estimated  in  rubles  will  be  inversely^  as  the 
i*ate  at  which  the  ruble  is  estimated^  so  that  he  who 
pays  most  would  acquire  least.  But  in  this  case  Cbc 
objection  does  not  arise ;  as  tlic  Plaintiff  by  a  compro- 
mise with  the  underwriters  on  some  of  the  other  poli- 
cies has  reserved  a  suflicicnt  interest  in  tlie  subject  of 
abandonment,  to  meet  the  just  claims  of  these  under- 
writers. And  in  no  case  would  this  consideration  cre- 
ate a  difficulty  as  between  Ihe  pailies  to  a  policy. 
Among  the  underwriters  alone  in  the  distribution  of  tKe 
proceeds  of  the  thing  abandoned  would  it  be  neceasary 
to  determine  on  the  correct  rule  to  be  applied  in  such  a 
Case. 


F]ifiA« 

SAN'JCS 

mary'd. 

iXS.  CO. 


Had  the  policy,  which  is  the  subject  of  this  suit,  beeii 
a  valued  policy,  and  declared  the  value  of  Vie  whole 
cargo  to  he  S  43,929,  the  actual  amount  at  the  stipidat^d 
valuation  of  the  ruble,  the  same  objection  would  hate 
presented  itself,  out  certainly  would  not  have  ayailed  to 
prevent  a  recovery. 

The  judgment  below  must  Iherefore  be  reversed  aqd 
the  case  remanded. 


M^CALL  ASD  AL. 
THE  MARINE  INSURANCE  COMPANY 


Maryland. 


ERROR  to  the  Circuit  Court  for  the  district  df  if « policy  in. 

sures  agdintt 
*' unlawful  ai> 
rests,     res- 

This  was  an  action  on  a  poi^-y  underwritten  by  the  Jl,]*^*",^  ^f 
Defendants,  upon  all  kinds  of  lawful  goods  and  mer- an  kinxs,  prfa 


chandize,  on  boai'd  the  ship  Cordeliafpn  a  voyage  from  <*<^*»" 


qualification. 


the  Island  of  Tcnpriffe,  to  Surabaya,  and  at  and  from  CilSwfui? 


60  8lA»Il£M£  COURT,  US. 

M'CALL    thence  to  Philadelphia^  warranted  American  property, 

V.        The  ship  Railed  on  the  voyage,  on  the  5th  of  April,  1811, 

MARiNK   having  on  board  a  cargo  of  lawful  g?)ods^~  the  propeily  of 

ins!  CO.    the  PlaintifTs,  of  the  value  of  13,000  dollars,  and  pursued 

.— the  voyage  until  the  18th  of  July  following,  when,  be- 

eztemis  in  its  ing  in  a  place  cAlled  Madura  Bay,  within  ahodt  twelve 
^irtb"«Tes.  h'>«rs  sail  <>f  Surabaya,  she  was  boarded  by  an  officer 
traints  ami  de-  of  a  British  f^igatc,  forming  one  of  a  squadron,  then 
{?,'"«XC""  ^^^"•^"y  blocfca^ling  the  port  of  Surabaya,  and  all  the 
and  in  sucil  otherpoHsof  the  isl«nds  of  Java  and  Mad  Ufa.    The  fii- 
ment*u!^^^""S*'*®  tciok  posscssion  of  the  Cordelia,  and  conducted  her 
force  Uwiuiiy  »^^othe  admirsil  Commanding  the  blockading  squadron, 
biwkRdiiig  u  who,  on  the  hext  day,  dismissed  the  Cordeila,  after  in- 
P?i  l^mvJ'  dorsing  her  papers,  and  m  arning  the  toaster  not  to  en- 
against  iiy  a  tev  thc  port  of  ^urabaya,  ov  any  other  port  in  the  island 
w^^x^^y  ^^  '^^^'^^  ^'*  of  theislancl  of  Madura,  on  pain  of  capture. 
of  lieut'raiiiy.  On  the  Same  day,  the  .Cordelia  made  another  attempt  to 
enter  Surabaya,  but  w^s  chased  by  the  same  British 
frigate,  and  taken  possession  of  a^sec(md  time.    After 
being  detained  two  days,  the  Oordeiia,  Was  again  re- 
leased, and  the  master  was  ordered  to  depart  instantly 
from  the  coast  of  Java,  and  the  neighborhood  of  Sura- 
baya, upon  penalty  of  capture,  and  impressment  of  his 
men.    Thc  inastei^  finding  it  impracticable  to  pufsue 
his  voyage  further,  resolvejd  to  return  to  Philadelphia, 
where  he  arrived  on  thc  19th  of  Novembor,  1811.    At 
tlie   time  of  sailing  on  tkc  voyage  from  Teneriff,  the 
blockade  of  Java  was  unknown  to   the  parties.    The 
riaihtiffs  abandoned  to  the  Defendants,  immediately  af- 
ter the  arrival  of  thc   Cordelia  at  Philadelphia,  which 
gave  them  the  first  knowledge  of  the  occurrences.    The 
Defendants  refused  to. accept  thc  abandonment. 

The  policy  contained  the  usual  risks,  except  that  the 
word  "jttWaw/?<^**  was  printed,  before  ff  arrests/*  so 
tliat  thc  clause  stood,  «  unlawful  arrests,  restraintSf  and 
detamments  of  all  kings^  princes^  or  peojde  of  what  nation, 
conditim  or  quality  soever.'*  The  derlaration  alleges, 
that  tho  ship  and  cargo  were,  during  the  voyage,  «  by 
persjms  acting  under  the  authority  of  the  British  go- 
veiTimcnt,  and  by  a  certain  ship  of  war  belonging  to 
that  g(wcrnmentj  unljiwfully  seized,  restrained^  and  de- 
tained,*' and  thereby  become  totally  lost. 

'I^ho  Circuit  Court  directed  the  jury,  that^  on  ttia 
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8tito  of  factSj  the  Plaintilfe  were  not  in  law  entitled  to    m^cau 
recorer;  to  which  tbe  PlaiDiiiTs  excepted  and  broaght        v. 

MAUIN1& 
IN!L  C0« 


this  writ  of  error. 
Habfer. /or  ike  Plaintiffs, 


Inmti^  that  this  direction  nas  erroneous ;  becallS(^ 
the  vo>i^  was  broken  up^  and  lost. 

1st.  By  men  of  war;— 

^h  B:^  detention  of  princes;  the  blockade  having  pre^ 
vented  the  accomplishment  of  the  voyage. 

That  the  Plain tiflTs  had  therefore  a  right  to  abandon* 
and  wcF^  entitled  .to  recover  for  a  total  loss. 

In  snpport  of  liis  argumentf  he  cited  the  tase  of  Bar- 
ker  V.  Blaki'fi^  9  ^ast,  2H0,  cited  also  in  2  MtrshaUf 
835f  Jippendiai^ 

JoJf  £89  contrtu 

This  case  is  very  distinguishable  from  that  of  Jiar- 
kerv.  Makes. 

»•» 

Ist.  In  that  case,  the  voyage  was  inteiTupted  as  t^^ 
the  ultimate  and  tmly  ^port  of  destination.  Uere^  there 
was  an  interfu|)tM.n  as  to  an  intermediate  port  only, 
which  cannot*  we  contend*  constiture  a  total  loss.  Tlie 
adventure  from  Teneriffe  to  Pliiladelphiaf  might  have 
been  as  profitable  as  the  accomplishment  of  tlie  whole 
wyagc. 

Anotlier  distinction  beltween  the  two  cases  arises  from 
the  diflflrent  phraseology  emph^yed  in  the  respective 
policies*'  The  English  policy  employs  general  words, 
so  as  to  include  any  detention  of  pimces*  &c.  Here, 
the  policy  is  limited  to  untouyiii  detention  of  princes, 
kcis  (Jnless,  thei*efore,  this  detention  can  be  shown  to 
be  unlawful,  the  case  is  not  within  the  policy ;  and  it  in 
dear,  that  it  was  not  unlawful,  unless  the  blockade  was 
so.  But  tliis  is  not  contended ;  the  bl««ckadje  was  main* 
tained  by  an  aden^ate  force,  and  was  in  every  respect 
oonformable  to  the  law  of  nations. 


«&  SUPBEBIB  COURT  U.  8. 

H*c  Aj,h       Agaipt  m  tlie  case  of  Barker  v*.  Makes,  the  blockade 

r.        6f  Havre  wBd  nut  considered  as  the  cau|e  of  the  des- 

MABiNE   truction  of  the  voyage^  the  detention  in  Bristol^  was 

INS  .CO.   the  only  ground  of  loss.    Here,  on  the  contrary^  the 

-.-^^.i.-.^  blockade  is  the  solo  gi^und  of  abandonment. 

The  abandonment  itfelf,  in  the  base  .now  before  the 
Courts  is  liable  to  objection.  An  abandunmenty  to  be 
validy  ought  to'  be  mahe  during  the  impediment  that 
causes  the  loss.  But  in  this  case^  the  abandonment  was 
not  made  till  long  after  the  impediment  had  ceased. 

PurKKET,  same  side. 

It  was  contended  by  the  Defendants  in  the  Court  be- 
I0W9  that  they  were  not  liable  for  tlie  loss  in  this  case^ 

1st  Because,  under  the  words  of  the  policyi  that  loss 
did  not  arise  from  any  ])eril  insured  against 

2d.  Because  the  Plaihtiffs  had  violated  their  warranty 
of  neutrality. 

dd.  Because  at  the  time  when  the  abandonment  was 
made,  the  property  was  not  under  the  restraint  of  prin- 
ces. 

The  same  grounds  of  defence  are  now  relied  upon. 

And,  firat,  as  to  the  words  of  tlie  policy.  This  in- 
stroment  insures  against  <<  nit/atc^il  arrests,  restraints 
and  detainments  of  all  kingn,  &c.  The  word  **  unlaw^ 
fuP^  is  t|iat  which  the  Defendants  consider  as  taking  the 
present  case  out  of  the  policy.'  This  word  is  not  insert- 
ed in  the  English  policies,  but  has  been  introduced  into 
those  of  the  Marine  Insurance  Company  and  some  oth- 
er American  offices.  Some  meaning  must  be  given  to 
the  tenu,  ah  J  that  can  be  no  otiier  than  tlie  most  usual 
nicaniug ;  so  that  unless  it  can  be  made  to  appear  that 
the  detainment  in  this  case  was  uidawfid,  the  Defendants 
cannot  be  considered  as  liable.  But,  as  has  been  said 
beioi^e,  the  blockade,  which  was  tlie  cause  of  the  detain* 
mcnt,  was  lawful;  the  detainment  itself  was  therefore 
lawful,  under  the  acknowledged  laTv  of  nations. 
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3d.  As  to  the  warranty  of  neutrality. 

When  the  voyage  was  undertake,  and  the  policy  un- 
derwrittenf  neither  party  knew  that  the  port  of  destina- 
tion was  blockaded;  but  the  underwriters  protected 
themselves  by  a  warranty  of  neutrality^  and  the  assur- 
ed consented  to  give  it 

The  import  of  the  warranty  is  that  the  voyage  shall 
be  performed  in  a  neutral,  manner ;  and,  consequentIy> 
that  if  the  vessel  should  find  the  port  blockaded,  she 
will  discontinue  the  voyage.  She  does  find  it  block- 
aded ;  and  not  only  physical  force,  •but  the  law  of  tm- 
Hans  and  the  warranttj  oblige  her  to  forbear  the  comple- 
tion of  the  voyage.  She.neverthch^ss  attempts  to  enter 
the  port,  and  that,  too,  after  being  warned  off  by  the 
admiral  commanding  the  blockading  squadron,  ^as 
the  assured  in  such  a  case,  a  riglit  to  set  up  the  eiimpli' 
ance  wWi  his  own  warranty  as  the .  foundation  of  a 
total  loss,  or  of  any  loss  ?  With  such  a  warranty  in  the 
policy,  can  the  underwriter  be  considered  as  engaging 
that,  if  the  port  of  destination  should  be  fotind  block- 
aded, the  voyage  shall  be  completed  ?  If  such  is  his  en- 
gagement, then  he  stipulates  that  the  vessel  shall  vio- 
late the  warranty ;  because  without  a  violation  of  ii, 
she  cannot  reach  her  port  of  destination,  if  she  finds  it 
blockaded.  It  is  plain  that  his  undertaking  is  only  for 
h  neutral  voyage  j  and,  therefoi*c,  that,  thcdiomentit 
becomes  unneutral,  the  policy  is  discharged  by  force  of 
the  warranty  acting  upon  the  whole  contract. 

Cases  upon  tl^e  British  orders  in  council  are  far  less 
strong  than  this ;  for  tliey  made  no  blockade  acknow- 
ledged by  the  law  of  nations.  Physical  force  was  tliere 
every  thing;  and  neutral  duties  were  not  aifcfctcd  by 
them.  But  here,  the  neutral  obligations  of  the  vessel 
turn  her  back,  and  intercept  her  path,  and  extract  the 
case  out  of  the  policy. 

3d.  Here  was  no  restraint  of  princes.  Restraint  must 
be  physical^  and  an  abandonment,  to  be  of  any  avail, 
must  be  made  during  such  restraint.  In  the  present 
case  the  physical  restraint  continued  but  one  day ;  all 
afterwards  was  mere  moral  restraint,  arising  from  the 
threat  of  capture  and  confiscation  as  prize  of  war.    But 
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M^CALJi    an  apprehemwn,  though  just  and^reasonable,  is  not  sut- 

V.        ficient  to  justify  an  abamlonment.     3,  Bos.  ami  Pfd. 

MAKiiTB  S92f  ipdkinsan  v»  BfAinson.    5,  Esp.  Ca^  50.  l.  Camp- 

IKS.  CO.   b^U,  Black  v.  ffagen.    See,  also,  the  case  of 

-— .-— ^  6,  Mass.  T.  R.il8i  where  the  Court  d^'ci- 

ded  that  apprehension  alone  wc»uld  not  justify  an  aban^ 

donment;  and,  also,  that  if  the  master,  aftiT  being  once 

warned  off,  had   made  an.tther  attempt  to  enter  the 

blockaded  port,  it  would  have  been  barratry. 

Habfer,  in  reply. 

1st.  With  regard  to  the  wording  of  the  iiplicy.  It  is 
<  unnecessary  to  examine  what  effect  the  term,  <<  unlaw- 
ful," may  have  upon  the  subsequent  words,  inasmuch 
as  the  declaration  states  the  loss  to  have  been  occasion- 
ed by  nun  of  war,  witli  which  the  word  «« unlawful" 
had  no  connexion.  But  if  such  examination  be  made, 
it  will  appear  that  this  term  applies  only  to  the  word 
*farrest8,^\  which,  in  the  original  printed  form  of  the 
policy,  was  separated  from  the  following  part  of  the 
sentence  by  a  comma,  and  was  theri^forc  the  only  word 
qualified  by  the  preceding  term  "  unlawfuL^*  The  point- 
ing of  the  sentence  was  the  act  of  the  partivs,  ant),  as 
sacli,  material,  and  as  much  a  part  of  the  contract  as 
the  wordsihemdelvcs. 


2d.  As  to  the  violation  of  the  warranty  of  neutrality. 
The  lo3s  was  com  plot,  before  the  second  attempt  to 
enter  the  blockaded  p:)rt ;  and  tlirrefore  could  not  have 
happened  by  reason  of  that  att -nipt;  consequently,  the 
right  of  the  Plaintiffs  to  rccov/r,  could  not  |)c  affctcd 
by  that  or  any  other  act  of  the  master,  subsequent  to 
the  original  l6ss,  however  inconsistent  with  neuti*aiify 
that  act  might  be. 

3d.  With  regard  to  the  time  of  abandoning :  the 
Plaintiffs  abandoned  immediately  after  the  arrival  of 
the  Cordelia  at  Philadelphia,  which  gave  them  the  fint 
information  of  the  loss.  To  hav'  expf*cted  them  to 
abandon  before  they  knew  any  thing,  of  the  loss  would 
have  been  absolutely  inconsistent  with  reason. 

The  cases  cited  from  Bos.  and  P%d.  an'i  the  Mdas.  T. 
M.  are  essentially  different  from  the  present,  iuasmuch 
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ab  iu  thos^  cases,  there  was  no  physical  force  to  prevent   m^caxl 
the  prosecution  of  the  voyage.     Park*  226,  f6th  Ed. J        v. 
Blacketshager  v.  the  London  Assurance  Company.  marine 

IXS.  CO. 

Monday f  February  2ist..»PresefU  aU  the  Judges.         — — — — . 


Stort,  J.  after  stating  the  facts  of  the  case,  deliver- 
ed  the  opinion  of  the  Court  as  follows : 

The  Court  below,  at  the  tibial,  held  that  the  PlaintifT^ 
under  the  circumstances,  was  not  entitled ,  to  abandon 
as  for  a  total  loss ;  and  the  correctness  of  that  opinion 
remains  for  the  decision  of  tlus  Court 

Whether  the  turnilig  a^ay  o^  a  ship  from  the  port  of 
destination  in  consequence  of  a  blockade,  be,  in  any 
case,  a  good  cause  for  abandonment,  so  as  to  entitle  the 
assured  to  recover  fmm  the  underwriter  as  f  *r  a  total 
loss  by  the  breaking  upof  the  voyage;  and,  if  so,  whe- 
ther the  doctrine  could  apply  to  a  policy  with  a  war- 
ranty of  neutrality,  the  legal  effect  of  sufch  warranty 
b(*ing  to  compel  the  party  to  abandon  the  voyage,  if  it 
cannot  be  pursued  consistent  with  neutrality,  are  ques- 
tions of  great  importance^  upon  which  the  Court  cio  not 
think  it  necessary  to  express  any  opinion,  because  this 
cause  may  well  be  decided  upon  an  independent  ground. 

The  loss  of  the  voyage,  in  the  case  at  bar,  was  occa- 
sioned rif  at  all)  by  the  arrest  and  restraint  of  the 
British  blockading^  squadron.  The  right  to  blockade 
an  enemy^s  pirt  with  a  competent  force,  is  a  right  se- 
cured to  every  belligerent  by  the  law  of  nations.  No 
neutral  can*  after  knowledge  of  such  blorkade,  lawfully 
enter,  or  attempt  to  enter,  the  blo<  kaded  port.  It  would 
be  a  violation  of  neutral  character,  which,  according  to 
established  usages,  would  subject  the  property  engaQ:t'd 
therein  to  the  ])enalty  of  confiscation  In  such  a  rase, 
therefore,  the  arrest  and  n*straint  of  neutral  ships  at- 
tempting to  enter  the  port  is  ja  lawful  arrest  and  re- 
straint by  the  blockading  squadron.  It  would  follow, 
therefore,  from  this  consideration,  that  the  arrest  and 
I'estraint,  on  account  of  which  a  recovery  is  now  sought, 
is  not  a  risk  within  the  policy  against  which  the  unde? 
writer  has  engaged  to  indemnifv  the  Plaintiff*. 

voL.vin.  ^  ' 
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WCALL  But  it  is  contended  by  the  counsel  for  the  Plaintifi^ 
V.  in  order  to  escape  from  this  conclusion^  that  the  word 
3iARiin^  «  unlawful^''  in  the  policy,  is  confined  in  its  operation 
II7S.  €0.  to  arrests,  and  does  not  extend  to  •«  restraints  and  de- 
"— — — —  tainments/'  To  this  construction  tlie  Court  cannot  as- 
sent. Tlie  grammatical  order  of  the  words  and  the  co- 
herence of  the  sentence  require  a  different  construction. 
It  is  not  against  every  <<  unlawful  arrest'^  that  the  un- 
derwriter undertakes  to  indemnify,  but  against.  <*  un- 
lawful arrests,  &c.  of  all  Icings,  ]>rinces,  and  people," 
which  have  always  been  held  to  mean  the  aiTests  of 
king^,  princes,  or  people,  in  their  sovereign  and  nation- 
al capacity,  and  not  as  individuals.  The  necessary 
connexion  of  the  s<&ntence,  therefore,  requires  that «  ar- 
rests, restraints  and  detainments,"  should  be  coupled 
togetlier ;  and,  if^  so,  the  qualification  of  uvlawful  must 
b^  annexed  to  them  all.  The  intent  of  the  parties,  also, 
urges  to  the  same  conclusion ;  for  every  arrest  is  a  re-, 
straint  and  detainpnent ;  and  it  would  be  strange  if  the 
party  coulcl,  unjler  the  allegation  of  a  restraint,  recover 
a  loss  from  which  the  underwriter  is  expressly  exempt- 
ed by  ah  unambiguous -exception  in  the  policy. 

On  the  w)iole,  the  Court  are  of  opinion  that  the  judg 
ment  of  t^o  Circuit  Court  must  bo  affirmed. 


1814. 

Feb.  9tli. 


SMITH  AND  OTHERS  v,  EDRINGtON. 


(Jnder  the  sta- 
tute of  Vir- 
l^iniii  reupcr*.- 
ing  wille,  it  is 
nece^-stu'y  (in 
order  that 
lands'  acquired 
aftei*  the  date 
ofthe  will  may 
pass  by  Uie 
will)  that  the 
mtentioDoTthe 
testator  should 
clearly  appear 
Upon  the  face 
Of  die  will. 


Pr€sent...M  the  Judges. 

I'UIS was  an  appeal  from  ^he  Circuit  Court  for 
the  district  of  Virginia^  sitting  in  chancery. 

The  bill  sought  to  charge  the  lands  of  Christopher 
Bdrington  in  t!ie  hands  of  his  son  and  heir  at  law,  W. 
P.  Edrington,  with  a  debt  due  by  his  father,  Christo- 
pher Edrington^  to  the  Complainants,  by  simple  contract. 

It  was  contended  that  the  landjsi  passed,  by  the  will 
of  Christopher  Edrington,  to  his  son,  W.  P.  Edrington, 
charged  with  the  payment  of  the  debts  of  the  testator. 
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aithough  the  lands  were  acquired  by  the  testator  after    8m»h 
the  date  of  the  will.  &  eTR£B8 

The  will  expressed  a  desire  that  all  the  just  debts  of  'edring- 
the  testator  should  be  paid  by  his  executors  as  soon  as      to9. 

the  means  in  their  power  should  permit.    It  dso  au-^  •^*— 

thorized  his  executors  to  dispose  of  and  CQUvey  any  of 
bis  property  that  might  be  necessary  for  payment  of  his 
debts;  and  afterwards  it  has  these  expressions^  ''should 
^<  my  son^  Wm.  P.  Edrington,  to  whom  I  bequettth  the 
«'  whole  of  my  property,  after  the  payment  of  |iiy  debts, 
<<  and  provisions  above  made,  die  under  the  age  of  ^1 
«« years,  I  then  give,'^  &c.  The  testator  then  proceeds 
to  make  certain  pecuniary  bequests,  in  the  event  ^f  his 
son's  so  dying,  and  concludes  by  disposing  of  tlie  resi- 
due of  his  property. 

At  the  date  of  the  will  the  testator  had  no  lands. 
Those  which  the  bill  sought  to  charge  were  purchased 
a  short  time  before  his  death. 

By  an  act  of  the  legislature  of  Virginia,  in  foi*ce  at 
the  date  of  the  will,  1  Aer.  C<l  P.  P.  160,  it  is  enacted, 
f*  that  every  person  aged  21  years  and  upwards,  being 
«  of  sound  mind,  and  not,«  married  woman,  shall  have 
<'  power,  at  his  will  and  pleasure,  by  last  will  and  testa- 
'<  ment  in  writing^,  to  devise  all  the  estate,  right,  title 
'<  and  interest  in  possession,  reversion,  or  remainder, 
(f  which  he  hath,  or  at  tlit  time  of  his  death  shall  have, 
(f  of,  in,  or  to  lands,"  &c. 

The  Court  below  dismissed  so  much  of  the  Complai- 
nant's bill  as  sought  to  charge  the  lauds  in  the  hands  of 
th6  heir,  and  they  api>calc(i[  to  this  Court. 

£.  I.  hi&l&yfor  the  Appellants. 

The  Only  question  in  this  case  is,  whether  tbe  lands 
passed  by  this. will  to  the  devisee,  W.  P.  Edringtpn. 
For  if  they  did,  he  took  them  subject  to  the  debts  of  his 
father,  by  the  terms  of  the  will. 

By  the  statute  they  would  pas8>  if  such  was  the  inten** 
tion  of  the  tcMator  > 
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SMITH       That  such  was  his  intention  is  to  be  inferred  from 
&  OT0EKS  the  following  facts  which  ap|iear  in  the  case. 

EDRiNO-  It  is  pvid^'nt  from  the  will  that  lie  meant  to  dispose  of 
TON.      his  whoU  estate;  and  that  his  just  debts  should  be  paid 

.-— at  ail  events.    He  bequeaths  to  his  son,  his  tc^Aote  pro-' 

periy,  after  payment  of  his  debts^  and  certain  specific 
legacii^.  In  the  summer  of  1803  or  ISO^f  the  testator 
oif  red  to  convry  this  land  in  payment  of  his  debt  to  the 
ComplamantSf  which  shows  that  he  looked  to  the  land 
as  a  fund  for  tliat  purpose*  and  that  he  (lid  not  mean  to 
cheat  his  creditoi-s  by  converting  his  personal  estate 
into  lands. 

The  intention  of  the  testator  is  to  be  collected  not 
only  from  the  words  of  his  will,  but  from  his  act .  1 
Jfash.  96,  Kennon  t.  M^Roberts—ii.  266^  Shermer  v. 
Shtrmer. 

Taylor^  amtra. 

Under  the  statute  of  Hen.  8  (of  wills)  it  has  always 
been  holden  in  England  that  no  afker-purcliHsed  lands 
can  pass  by  a  will.  This  will  must  have  the  same  con- 
struction as  if  the  devise  had  been  to  a  stranger  instead 
of  the  heir  at  law.  It  must  have  been  the  intention  of 
the  testator^  at  the  time,  to  devise  what  he  had,  not 
what  h?  had  not  It  does  not  appear  that  he  even  c  n- 
templated  a  purchase  of  lands.  Under  the  first  part  of 
hvi  will  it  is  clear  that  he  alludes  only  to  personal 
estate. 

In  the  £ase  of  Hamersly  t.  s  €!alL  289^  it 

is  said  by  the  Court  of  appeals  of  Virginia^  that  the  in- 
tention to  devise  after-acquired  lands  must  appear  by 
expressions  applicable  to  that  kind  of  property. 

February  2dd....WASHiKt>T0?r^  J.  delivered  the  opini- 
on of  the  Court  as  fcdlows : 

This  was  a  bill  filed  on  the  equity  side  of  the  Circuit 
Court  for  the  district  of  Virginia  by  the  Appellants,  In 
order  to  charge  the  real  estate  of  Christopher  Edring- 
ton  in  tiie  har*ds  of  his  son  nnd  heir  at  law,  William  P. 
iBdrington^  with  the  payment  of  a  debt  due  to  the  Ap- 
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pellants  by  Christopher  Edrington,  the  f<^her.    The    smith 
ap^ieal  being  taken  fi'oin  that  part  of  the  decree  of  the  &  others 
Circuit  Court  which  dismissed  the  bill  so  far  as  it  iseelcs        v. 
to  subject'  the  real  estate  in  the  hands  of  Wm.  P.  Ed-  bduino- 
rington  to  the  payment-  of  the  Appellant's  demand,  the      toit. 

only  question  noW  to  be  Considered  is,  whether  tliQ.  wiUf — 

M'  Christopher  Edrington  caii.  be  so  construed  as  to 
charge  his  real  estate  with  the  payment  of  his  debts  ? 

The  clauses  of  the  .will  rdied  upon  by  the  Appellant's 
counsel  for  tliis  purpose,  are  that  which  expresses  the 
devise  of  the  testator  ^tlial  all  his  jiist  debts  should  be 
paid  by  his  ex«^cut(»rs,^&c.  so  soon  as  the  means  in  their 
po\\er  should  permit;  also  another,  which  authorizes 
his  executors  to  disp<ise  of,  and  convey,  any  of  his  pro- 
perty that  might  be  ntcessary  for  payment  of  his  d^its; 
and  a  thirty  which  is  still  stronger,  and  is  expressed  b^ 
f(>ll:>ws:  •<  Should  my  son,  Wm.  P.  Edrington,  to  whom 
I  bequeath, the  whole  of  my  projierty,  after  the  payment 
of  my  debts  and  provisions  above  niade,  die  under  the 
age  of  2r  years,  1  then  givc/^  &c.  The  testator  then 
proceeds  to  m.ke  c«itain.  pectifiiary  bequest^  in  the 
event  of  hil^  son's  so  dying,  and^  concludes  by  disi>bsing 
of  the  then  residue  of  his  property. 

.  At  the  time  that  this  will  was  made  it  is  admitted  that 
the  testator  was  not  possessed  of  or  entitled  to  any  es- 
tate in  land,  but  diat  afterwards,  and  a  short  time  pre- 
vious to  his  death,  he  pui'chascd  the  tract  of  land  which 
this  bill  seeks  to  chnrge.  By  an  act  of  the  legislature 
of  Virginia,  passed  in  tlh*  year  1785,  and  /h^ng  h'Toro 
the  date  of  this  will,  it  is  declai-ed  <*  that  any  pei*son 
aged  21  years  and  upwards,  bdng  of  sound  min(\  and 
not  a  married  woman,  shall  have  power,  at  his  will  and 
pleasure,  by  last  wiil  and  testament  in  writing,  to  de- 
vise all  the  estate,  right,  title,  and  interest,  in  posses* 
sion;  i-eversion,  or  remainder,  whirli  he  hath,  or  at  the 
time  of  his  death  shall  have,  of,  in,  or  to  lands,"  &c.  The 
circumstance,  therefore,  that  the  lahd  in  question  was 
acquired  after  the  execution  of  the  will,  presents  no  dif- 
ficulty in  thi»  case,  if  it  appears  that  it  was  the  inten- 
tion of  the  testator  to  devise  it  to  his  son ;  because  if  it 
passes  at  alFuiider  the  will,  it  may  readily  be  aiSnitt  *d 
that  the  devisee  took  it' subject  to  the  payment  of  ihr  tes- 
tator's debts;  the  parts  of  the  will  above  recited  being 
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SMITH  strong  to  impose  such  a  clwge.  Bat  although  a  testa- 
k  OTHERS  tor  majy  under  the  above  lawy- dispose  by  will  of  after- 
purchased  lands,  it  is  nevertheless  necessary  that  his 
intention  to  make  such  a  disposition  should  ciearly  ap- 
pear upon  the  face  of  tlie  wilL  The  rule  in  England, 
as  ^ell  as  in  Yirginiay  at  the  time  this  law  was  passed 
was,  that  a  will,  as  to  land,  speaks  at  tlie  date  of  it,  and, 
as  to  i)ersanal  estate,  at  the  time  of  Jthe  testator's  death. 
The  law  created  no  new  or  different  rule  of  construc- 
tion, but  merely  gave  a  power  to  the  testator  to  devise 
lands  whicfii  he  might  possess,  or  be  entitled  to,  at  the 
time  of  his  death,  if  it  should  be  his  pleasure  to  doiio. 
The  presumption  is,  that  the  testator  means  to  confine 
his  bequests  tp  land'to  which  he  is  then  entitled ;  and 
this  presumption  can  only  be  over-ruled  by  words  clear- 
ly showing  a  contiary' intention. 

In  this  will  there  are  no  expressions  which  indicate 
an  "intention  to  devise,  or  in  any  manner  to  charge, 
lands  which  the  testator  might  afterwards  acquire.  It 
does  not  appear  that  the  testator  contemplated,  at  the 
time  he  mad^  his  will,  the  puixhase  of  aAy  land,  and 
the  words,  <*  estotc"  and  "  property ,*'  to  be  found  in  it, 
may  be  fully  satisfied  by  applying  them  to  the  personal 
])ropertv  of  which  he  was  possessed. 

It  is  thci*efore  the  opinion  of  i;he  Court  that  there  is 
no  error  in  the  decree  of  the  Circuit  Court,  and  that 
the  same  ought  to  be  affirmed  with  costs. 


481*.  BEALE  V.  THOMPSON  AND  MARI& 

FA.        18th.  

Msent\,,^Vf\sniNQTOj!f  J.  ^Johnson,  J. 

ERROR  to  the  Circuit  Court  for  tlie  district  of 
It  It  a  faui  Columbia.. 

ol^eetion  to  a 

toSiSli  ^^e" '  0«  the  trial  in  the  Cirtuit  Court  bdow,  the  fiefen- 
>Miicu^^act  ot  dant,  Beale'f  o^ercd  in  evidence,  the  deposition,  of  Tu- 
12?' '^^^  30,  liig  Craven,  taken  before  the  judge  of  the  district  Court 
Mwd  ^^0?"  of  the  IJnitcd'States,  for  the  district  of  New  Hampshire, 
^^  »  tmdev  tiie  SOtk  sec*  ofOiejudiciar^  act  ofSep.  ^th,  178'9, 
vol.  1,  p.  j$8,  whieir,  after  prescribing  (he  mode  of  taking 
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depositions,  directs  that  ^^thedeposition^so  taken  shall  be    beaXiE 
*^  retained  by  such  magistrate  until  he  deliver  tlie  same        v. 
*jMith  his  own  hfind  into  the  Court  for  which  they  are  thompsok 
"  taken ;  or  shall,  together  with  a  certificate  of  the  rea-  &  maris. 

"sons  aforesaid  of  their  being  taken,  and  of  the  notice, 

<;  if  any,  given  to  the  adverse  party,  be,  by  him,  the 
**said  magistrate,  sealed  up  and  directed  to  such 
«  Court,  and  remain  under  his  seal  until  opened  in  Cpurt** 

The  deposition  was  sealed  up  by  the  judge,  but  direct- 
ed to  the  derk  of  the  Court,  and  he,  supposing  it  to  be 
a  fetter  iH?specting  his  official  business,  opened  it  out  of 
Court. 

The  Court  below  rejected  the  deposition  ;  which  be- 
ing stated  in  a  bill  of  exceptions,  the  Defendant,  Beale, 
brought  his  writ  of  error. 

The  q[ue-stion  respecting  the  informality  of  opening 
the  deposition  out  of  Court,  was  not  argued  in  this 
Court,  there  being  another  objection  to  it,  which  the  coun- 
sel deemed  more  important,  viz :  that  the  deponent  was 
the  drawer  of  the  note  upon  which  the  suit  was  brought 
•against  the  Defendant,  Beale,  as  indorser ;  the  purport 
of  the  deposition  being  to  show  that  JBeale  had  not  due 
notice  of  the  non-payment  of  the  note  by  the  deponent 

Law  ^'  Jones,  for  tlie  Plaintiff  in  error. 

MoRSELL,  for  the  Defendants  in  eiror. 

Feu.  23(i....ST0RY,  J.  delivered  the  opinion  of  the 
Court  as  follows : 

The  single  point  in  this  ca^e  is  wliether  the  Circuit 
Court  of  the  district  of  Columbia,  erred  in  rejecting  the 
deposition  of  Tunis  Craven. 

Independant  of  all  other  grounds,  tlie  Court  are  of 
opinion  that  the  fact  of  the  depositions,  not  having  been 
opened  in  Court,  is  a  fatal  objection. 

The  statute  of  24tt  Sqiteiriberf  1789,  cA.  20^  see.  SO, 
18  express  on  this  head. 

Hie  judgment  of  the  Circuit  Court  must  be  oj^rmed. 
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li.  CLEMENTSON  v.  WIIXIAMS. 


Feb.         litl.. 


^6scnf...« Washington,  J. 

An  ackiiow^  ERROR  to  the  Circuit  Couil  for  the  district  oi 

ledi^ent  of  Columhla.  sittinc:  at  Alexandria. 

the    original 
jOBtice.  of  a  . 

claim  is  not  The  facts'.of  the  case  aref  thus  stat.d  by  the  Chief 
taS^'uw  cjJs*^  J^ws/ice,  in  delivepng-  tlie  opinion  of  the  Court : 

out   of   ihe 

tSs -^UieTJ'  '^'^^  Plaintiff  instituted  a  suit  against  James  Williams 
Sowkig.^^*'  and  John  Clarke,  merchants  and  partners  trading  under 
nient  must  go  the  firm  of  John  Clarke  8[  Co,  The  writ  was  executed 
kifauluiue."^^  ^"  Williams  only,  who  pleaded  nori  assumpsit  and  ihe 
The  statute  of ./zc/  of  limitations,  on  which  ]ilcas  issuts  were  joined. 
limitations  is  The  jury  found  that  the  Defendant  did  not  assume;  and 

entitled  to  ilie  .     t  -a.        .  ii-i-i» 

fiime  te.si>ect  judgment  MTas  rendered  m  his  favor. 

i^ith  other  sta- 

I.ofto^i^"cx!     At  tlic  trial  the  Plaintiff  gave  evidence  tending  to 

piaineii  auay.  pr4)ve  tlic  partnership,  and  also  to  prove  dealings  of 

Ser^'tc.'  ^*^arke  &  Co.  with  the  Plaintiff.    He  then  offered  a  wit- 

knowkdg.  "  iiess  who  proved  that  he  presented*  in  Drcemher  pre- 

"art'er^af*-^^^*"^  the  trial,  to  Johii  ClArke  a  certain    account 

SLo'iuUpQ 'of  against  the  said  .John  Clarke  ^  Co.  in  f.vor  of  te 

the  paiiner-  Plaintiff;  and  that  said  Cla.rke  stated  tliat  the  said  ac- 

*ijji  jjfj^^f^  count  was  duei  and  that  he  supposed  it  had  hcen  paid 

eaBeoutoftheby  the  Defendaiit,  but  had  not  paid  it  himself,  and  did 

2^^^jJ*^**°""not  know  of  its  being  ever  paid.-  And  thf  witness  to 

wliom  the  said  Clarke  made  the  said  ackna>;^i.'dg:ii.nt 

produces  in  Court  the  identical  account  so  presenteci  to 

said  Clarke  and  acknowledged  by  him  as  af<»resaid, 

wViich  account  is  in  the  \^ords  and  figures  following*  to 

wit : '«  an  account,"  &c.    And  the  PlainHff's  counsel 

offtTed  the  contents  of  said  account  and  the  acknowledg- 

itient  of  said  Clarke  in  evidence  under  the  issue  joined 

upon  the  plea  of  the  statute  of  limitations,  but  tiie  Court 

decided  that  the  said  evidence  so  4)ffered  by  the  Plaintiff 

of  the  contents  of  the  said  account  and  of  the  acknow* 

iedgment  of  the'  same  by  the  said  Clarke  was  not  ad- 

iAissi))le  evidence  in  this  cause,  and  refused  U  admit  the 

same.''  To  this  opinion  the  Plaintiff  excepted,  and  fron» 

the  judgment  of  tlie  Circuit  Court  he  has  appealed  to 

this  Court. 
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TATLOBf  for  the  Plaintiff  in  error*  ciE- 

MENTSOK 

The  only  question  is,  whether  the  acknowledgment  of       v, 
one  partner,  after  the  dissolution  of  the  partnership,  williaimes 
takes  the  case  out  of  the  statute. of  limitations*  ^.— ..»,«>^' 

We  contend  that  it  does,  and  rely  on  the  followingcases: 
Doug.  651,  WJdtcmnb  v.  Whiting.  ^  U.  BU  S^bO,  Jackson  r. 
Fairbanks,  and  %  Johnson,  667,  Smith  t. 

F.  S.  Key,  contra. 

Although  the  opinion  of  the  Court  may  be  supported 
upon  other  grounds,  yet  it  ma^  also  be  supported,  upc*" 
the  point  raised,  viz. :  that  the  acknowledgment  of  one 
partner,  after  dissolution  of  tlie  copai*tnership,  cannot 
be  received  to  take  the  case  out  of  the  statute.  It  can 
only  be  evidence  of  a  new  promise,  and  one  partner 
cannot,  after  dissolution,  bind  the  other.  No  acknow- 
ledgment of  the  debt  by  one  partner,  afl^er  dissolution, 
can  be  given  in  evidence  cm  the  gtneral  issue  to  fix  the 
debt  upon  the  other  partner.  The  cases  in  Douglass 
and  H.  Blackstone  arc  different.  The  joint  concern  was 
not  dissolved.  The  authority  in  Johnson  was  only  a 
dictum;  the  case  was  decided  up6n  other  evidence. 

Such  evidence  would  be  extremely  dangerous.  No 
man  could  be  safe  if,  after  dissolution  of  the  partner- 
ship, his  partner  could  continue  to  bind  him  forever. 
At  all  events  it  is  tiecossnry  that  the  Plaintiff  should 
first  prove  (he  original  debt  by  other  evidence. 

Jones,  in  reply. 

If  the  opposite  doctrine  be  correct,  then,  even  if  each 
of  the  partners  should  acknowledge  the  debt,  the  evi- 
dence would  not  support  a  joint  action. 

The  acknowledgment  is  not  considered  as  a  new  pro- 
mise, but  simply  as  rebutting  the  presumption  of  pay* 
ment  arising  from  the  length  of  time,  and  thereby  taking 
the  case  out  of  the  reason  of  the  statute. 

Feb.  19<A....Mabshall,  Ch.  J.  after  stating  the  facts 
of  the  case,  delivered  the  opinion  of  the  Gonit  as  follows  • 
TOL.  VJT»  ^0 
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C.L&-         It  IS  contended  by  the  Plaintiff  in  error  that^  after  the 

MBKTsoN  dissolution  of  the  partnei^hip^^tlie  acknowledgment  of 

V.        one  partner  is  evidence  to  revive  the  original  cause  of 

WILLIAMS  action  against  both*  and  that  the  acknowledgment  made 

'— in  this  case  by  Clarke  is  sufficient  for  that  puipose. 

It  has  been  frequently  decided  that  an  acknowledg- 
ment of  a  debt  barred  by  the  statute  of  limitations,  takes 
the  case  out  of  that  statute,  and  revives  the  original 
cause  of  action.  So  far  as  decisions  have  gone  on  this 
pointy  principles  may  be  considered  as  settled,  and  the 
Court  will  not  lightly  unsettle  thenn  But  they  have 
gone  full  as  far  as  they  ought  to  be  carried,  and  this 
Court  is  not  inclined  to  extend  them.  The  statute  of 
limitations  is  entitled  to  tlie  same  respect  with  other 
statutes,  and  ought  not  to  be  explained  away. 

In  this  case  there  is  no  promise,  conditional  or  un<' 
conditional;  but  a  simple  acknowledgment*  This  ac- 
knowledgment goes  to  the  original  justice  of  the  ac- 
count; but  this  is  not  enough.  The  statute  of  limita- 
tions was  not  enacted  to  protect  persons  from  claims 
fictitious  in  their  origin,  but  from  ancient  claims,  whe- 
ther well  or  ill  founded,  which  may  have  been  dis- 
charged, but  the  evidence  of  discharge  may  be  lost.  It 
is  not  then  sufficient  to  take  the  case  out  of  the  act,  that 
the  claim  should  bo  proved  or  be  acknowledged  to  have 
been  originally  just;  the  acknowledgment  jnust  go  to 
tlie  fact  that  it  is  still  due. 

in  the  case  at  bar,  the  acknowledgment  of  Joha 
Clarke  is  tliat  fie  had  not  discharged  'the  account  pre- 
sented to  him,  but  he  does  not  say  that  it  was  not  dis- 
cliar^sfed.  His  partner  may  have  paid  it  without  the 
knowledge  of  Clark,  and,  consequently,  the  declaration 
of  Clarke  that  he  had  not  himself  paid  it,  and  that  be 
did  not  know  whether  his  partner  had  paid  it  or  not,  ia 
no  proof  that  the  debt  remains  due,  and  therefore  ia  not 
such  an  acknowledgement  as  will  take  the  case  out  of 
the  statute  of  limitations. 

Thei^e  is  no  error,  and  the  judgment  is  affirmed  with 

costs. 
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GRACIE  iBU, 

""'  Feb.       ICUi 

THE  MARINE  INSURANCE  COMPANY 
OF  BALTIMORE. 


MseHt....yt'AsiasoTOJ!,  J. 
ERROR  to  the  Circuit  Court  for  tlio  district  of  a  poVicy  on 

ut  lA^ghorn,  is 

The  facts  of  the  case,  as  stated  by  Marsiiaix,  Ch.  J.  '^^^^^^^^^ 
in  delivering  the  opinion  of  the  Court,  were  as  follo\vs^:  at"the^LBza^ 

retto;  that  be- 

This  case  arises  on  a  policy  of  insurance  bearing  IkI^JS^S^"^ 
date  the  19tli  of  June,  1807,  for  S  20,000  on  the  cargo  Qnere,  whe-  , 
of  the  ship  Spartan,  *<at  and  from  Baltimore  to  Leg- ^^»*^*'^*^^.' 
horn,'*  the  risk  to  commence  on  the  loading,  andtocred  where 
continue  <<  until  the  said  goods  shall  be  safely  landed  ^*»<^'*»*^«*^ 
at  Leghorn  aforesaid/*  I^S^^euin"?^- 

ruge? 

The  policy  contained,  in  tlie  printed  iiai-t,  the  usual 
stipulation  tliat  the  assured,  in  case  of  loss,  shall  labor^ 
&c.  for  the  preservation  and  recovery  of  the  goods,  to 
the  oxpcfise  of  which  the  assurers  would  contribute 
.according  to  thc'ratc  of  the  sum  insured ;  in  the  policy  is 
inserted,  in  writing,  the  woids  <«  warranted  free  from 
particulai'  average.'* 

The  vessel  sailed  from  Baltimore  in  June,  1807,  and 
on  tfie  15th  of  August  arrived  in  the  port  of  Leghorn. 

According  to  the  laws  and  usages  of  the  place,  ships 
arriving  at  that  poit,  and  their  cargoes  were,  obliged  to 
perform  a  quarantine  of  thirty  days  before  admission 
of  tlie  cargo,  or  of  any  person  on  board,  into  the  city^ 
the  ships  *  performing  it  in  the  port,  the  cargoes  in-  a 
ceilain  Lazaretto  erex^tcd  for  that  purpose  on  the  shore 
of  the  port  about  half  a  njilc  from  the  city.  Some  spe- 
cified articles  wave  excepted  from  this  rule,  but  the 
cargo  of  the  Spartan  did  not  come  within  the  exception. 
On  th«  arrival  in  poit  of  a  vessel  liable  to  quarantine* 
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GiuciE    the  officers  of  governin<^nt  took  possession  of  the  cargo^ 
V         and  removed   it  in  public  lighters  to  the  Lazaretto. 
MAKiNE     Freight  was  earned   upon  the  dc|iOHiting  of  the  cai*go 
INS.  CO.    in  the  Iiazar«  tto^  but  payment  of  it«  though  often  made 
— — '.- ^—  hrfore*  could  not  be  enforced  until  after  tlie  expiration 
of  the  quarantint-y  and  until  payment,  the  lien  fur  the 
freight  continued  on  the  goods.    Tlie  duties  also  accru- 
ed in  thr  Lazarettu,  and  ^until  they  were,  paid^  th^ 
goods  could  not  be  removed  tlituce  into  the  ci^« 

The  gonds  remained  in  the  custody  of , the  officers  of 
governihf  nt.  until  the  expiration  of  the  quarantine^  dur- 
ing the  cuntinuance  of  which,  neither  the  master  of  tlie 
sl.ip.  nor  the  consignees  had  any  power  to  interfere 
with,  or  even  see,  them,  but  under  a. permit  from  the  lo- 
cal authorities ;  such  ]>crmits  were  commonly  allowed 
the  consignees,  who  might  take  samples,  and  sell  by 
those  samples,  while  the  goods  were  performing  quar- 
jantine. 

After  quarantine  was  performed,  and  an  order  from 
the  master  obtained,  tite  goods  weie  received  at  the 
Lazaretto  by  the  owner  or  consiirnee,  and  trans- 
ported at  his  risk  and  expense  int4>  the  city.  I'lds 
transpoitation  was  most  usually  made  by  water;  l>ut 
there  was  a  road  along  which  light  goods  might  be,  and 
frecjuently  were,  carried.  Even  when  goods  were  sold 
during  the  quarantine,  they  were  removed  at  the  risk 
and  charge  of  the  vendors. 

In  conformity  with  these  regulations,  the  cargo  of 
the  Spartan  was  placed  in  the  Lazai*etto.  >¥ bile  it  ro- 
mained  there,  performing  quarantine,  a  body  4)f  French 
troops  took  possession  of  the  city,  seized  the  Lazaretto, 
sequestered  the  goods  there  deposited,  anil  refused  to  give 
them  up  un  il  a  ransom,  amounting  to  53  per  cent,  on 
their  estimated  value,  should  be  paid  for  them.  This 
ransom  the  owners  or  consignees  were  compelled  to  pay 
in  order  to  obtain  restitr  Jon  of  their  goods.  This  ac- 
lion  is  brouglit  to  recover  it  from  the  underwriters. 

Judgment  was  rendered  in  the  Circuit  Court  for  the 
Defendants,  which  judgment  is  now  brought  before  this 
Court  by  a  writ  of  error. 
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HAliYEiiy  Jar  the  Plaintiff  in  error,  contended^  gracib 

l8t*  That  the  laikding  at  the  Lazaretto  was.  not  a.  marike 
landing  in  safety  at  Legfiom,  within  the  meaning  of  the  in0..C;o. 
polic}'.  i  '  . .  J 


2d.  That  tlie  Plaintiff  is  not  prevented^  by  the  warran- 
ty against  pai*ticular  average,  from  recovering  tlie 
amount  of  the  ransom  paid. 

1.  The  goods  were  not  landed  in  saff  ty  at  Leghonu 
Tliey  were  landed  at  the  Lazaretto,  whi(  h  is  no  part  of 
the  city  ^f  Leghorn.  The  landing  contemplated  by  tlie 
policy  was  at  the  city — ^the  place  where  the  goods  were 
to  find  a  market;  and  not  meraly  a  U.nding  at  tlyD 
pf»rt.  The  Voyage  as  to  the  ship  might  tet-minate  at 
tti<;  jtai'tf  but  the  goods  ware  to  go  to  the  city,  and  be 
landt'd  in  safety.  Afiier  having  iierfonn-' d  quarantine 
at  the  Lazarettoi  they  were  to  be  re^shippid  into  :Ught-^ 
ers  and  carried  to  the  city. 

But  if  the  landing  at  the  Lazaretto  be '  a  landing  ac 
Leghorn,  yet  they  were  not  landed  iu  8/z/e^jf  within  the 
meaning  of  the  policy.  It  is  natural  to  suppose  that 
the  parties  meant  such,  a  landing  as  would  put  the  cai*- 
go  int|[>  the  p<isse8sion  and  under  the  control  of  the  con- 
signee. But  while  it  was  at  the  Lazaretto,  it  was  sub- 
ject to  the  orders  of  the  master,  not  of  the  consignee^ 
It  wa».still  liable  for  freight,  and  although  it  is  said  to 
he  part  of  the  usage  of  the  trade,  that  the  freight  is 
(famed  by  the  delivery  at  tlie  Lazaretto,  yet  it  is  not 
payable  untU  the  termination  of  the  quarantine..  The 
Lazaretto  is  a  mere  substitute  for  the  ship  as  a  plac« 
in  which  to  perform  the  quarantine.  If  it  had  remain- 
ed on  board  the  vessel,  it  would  unquestionably  have 
been  at  the  risk  of  the  underwriters.  The  landing  was 
for  their  benefit  inasmuch  as  the  goods  were  safer  on 
Hhore  than  in  the  ship. 

The  seizure  was  a  detention  of  princes,  and  until  the 
goods  were  ransomed,  they  were  lost.  1,  MarshaUf 
264, 176,  Wa^  v.  Eames,  4d.  269, 181,  Felly  v.  Roy. 
Kx.  M9Ur. 

2.  Notwithstanding  the  warranty  against  particular 
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CRACiB    average,  the. Plaintiff  may  rejcover  upon  the  clause  of 

r*        tlie  policy  authorizing  him  to  labor  and  travel  tor  the 

MAKiNE  preservation  of  the  property,  to  the  expense  whereof 

INS.  CO.   the  underwriteis  promise  to  contribute  according  to  the 

..; — — —  rate  of  the  sum.^ Insured.    The  ransom  was  an  expenso 

incurred  to  eave  the  residue  and  prevent  a  total  loss, 

for  which  the  underwriters  would  have  been  liable. 

Jokes  and  PiNKNEY,  contra. 

1.  The  voyage  was  eiitied  by  the  landing  of  the  goods 
at  the  Lazaretto.  The  policy  is  satisfied  ii*  they  bvo 
landed  at  the.  port  of  lieghorn.  When  the  name  of  a 
place  is  used  in  a  policy  it  means  the  port^  although 
Legbom  is  a  city,  yet  the  port  lis  also  called  Leghorn* 
When  a  plsice  is  named  as  the  temiinm  of  the  voyage,  it 
means  the  usual  place  to  wliich  ships  come  to  unlade. 
It  does  not  always  mean  the  caput  portus.  It  some- 
times means  the  house  of  general  receipt.  Doubtful 
expressions  are  to  be  construed  in  favor  of  the  under* 
writers.  1,  Bur.  Si8,  349,  Tiermy  r.  Etlienngtoih  <^i- 
ted'by  lord  Mansfield  in  the  Bank-Saul  case  of  Felly  v. 
Boy.  Ex.  Jssur.  1,  MarslwU^  250,  231.  Hargrave^s 
Law  Tracts,  46.  Hales  Treatise  de  portubus  Maris,  ch.  2. 
p,  56.  Tlie  termination  of  the  voyage;  in  fact  and  in 
law,  is  the  landing  of  the  goods  at  the  usual  place  of 
landing,  at  the  ultiinate  port  of  destination  according 
to  the  usage  of  titat  trade.  The  usage  of  the  trade  is 
ail  important.  The  parties  arc  bound  to  know  it.  It 
forms  pai*t  of  their  contract.  It  may  conti*ol  and  modi- 
fy a  warranty,  and  illustrate  the  termination  of  tlio 
voyage.  The  case  states  that  the  freight  was  earned 
by  delivery  at  the  Lazaretto — the  duties  liad  accrued 
to  the  Etrurian  government — tlic  transportation  from 
thence  to  the  city  would  have  been  at  the  risk  and  ex- 
pense of  the  consignee  or  the  owner.  It  was  also  a 
place  where  the  goods  might  be  sold  by  samples :  All 
tliese  circumstances  show  that  the  voyage  was  ended. 
The  general  rule  is  that  if  the  insured  undertakes  to 
transport  the  goods,  the  underwriters  ai'e  discharged. 
i,  MtrsJtall,  165,  249,  Sparronv  v.  Caruthers.  id.  166, 
253,  Rncker  v,  LoniU  .issur.  id.  167, 254,  Hurry  %\  Roy. 
Ex.  ^ssitr*  The  lien  for  the  freight  depends  either  upon 
the  agreement  of  the  paii;ies  on«the  municipal  law  of  the 
])Iace ;  it  does  not  affect  the  question  respecting  the 
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termination  of  the  voyage.  In  tlie  cases  of  Tiemey  v. 
EtheringUm  and  Felly  x\  Roy.  JEx.Aastir.  the  voyage 
confessedly  was  not  terminatecU  The  government  of 
Leghorn  receives  the  cargo  at  the  Lazaretto  as  the 
agent  of  the  owner  or  consignee  and  holds  it  for  his  ben-  - 
lit ;  it  is  entered  on  the  books  of  the  Lazaretto  in  the 
name  of  the  ship,  the  master  and  the  consignee,  if 
known. 

The  policy  was  never  construed  to  undertake  that 
the  consignee  should  have  the  unlimited  control  over 
the  cargo  after  it  was  landed. .  But  in  this  cas^  it  wai 
under  his  control ;  not  absolute,  but  modified  by  the 
municipal  government  of  ^  the  place.  The  government 
had  a  right  so  to  modify  it.  Thus  in  London,  soiitie 
goods  must  be  deposited  in  the  kin^s  warehouse.  So 
also  in  France,  the  emperor  took  it  into  his  head  to 
turn  merchant  and  monopolize  all  the  tobacco,  and  or- 
dered it  to  be  stored  in  his  warehouses.  In  all  coun* 
tries  the  power  of  the  consignee  is  in  a  certain  degree 
modified.  He  had  a  power  to  take  samples  and  sell 
by  them. 

It  is  said  also  that  the  goods  were  to  be  kinded  at  the 
place  of  market  But  if  the  place  of  market  means  the 
plac^  where  the  goods  may  be  sold,  and  where  they  ai'e 
under  the  control  of  the  consignee— -the  Lazaretto  was 
that  place;  The  Lazaretto  was  an  appendage  to  Leg- 
horn, as  the  Hroeum  was  to  Athens.  Suppose  tlie  voy- 
age had  been  from  Carthage  to  Athens,  landing  at  the 
Piroeuni  would  have  terminated  the  voyage.  So  would 
a  voyage  from  the  West  Indies  to  London  terminate  at 
the  West  India  dock ;  yet  something  must  be  previous- 
ly done  by  a  consignee  at  the  dock  bt-fore  he  can  have 
the  complete  control  over  the  goods  in  the  wharehouses 
of  the  dock  company.  So  in  the  port  of  Baltimore, 
some  goods  must  be  delivered  at. the  Lazaretto.  And 
if  a  cargo  should  be  delivered  at  FelP»  Point  (which  is 
out  of  the  city)  under  a  policy  on  a  voyage  to  Balti- 
more, the  policy  would  be  discharged.  The  cargo 
would  have  been  brought  to  its  market. 

In  the  case  of  Waples  v.  Eumes^  the  ship  was  not  2* 
hours  moored  in  good  safety.  There  was  no  opportu- 
nity to  unlade.    But  here  the  goods  were  actually  un- 
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GHACiE    laden.    In  the  Bank  Saul  case  there  was  no  question 

V*        whetiier  the  voyage  was  ended.  The  ship  was  in  idnere* 

Mi^iiiTB  The  only  question  was  whether^  by  the  usage  of  the 

iN^  CO.   trade^  the  goods  might  be  unladen  for  safe  keeping 

— — r—  while  ttie  vessel  was  repairing. 


2.  It  was  only  a  pailial  loss,  which  is  excepted  from 
the  policy  by  the  nuinuscript  warranty  against  particular 
average;  wfiicli  means  partial  Ipss. 

Although  it  would  have  been  a  totaf  loss  if  abandon- 
ment had  been  offered  while  the  g«>uds  were  detained^ 
yet  as  no  such  offer  was  made,  it  is  now  only  a  partial 
loss. 

Those  paiis  of  the  policy  which  are  in  manuseripi 
are  to  be  particularly  regarded^  as  they  controi  the 
printed  form,  i,  Mir$haU,  i%9,  305.  Park,  #,  5,  60. 
V,  East,  130. 

Ransom  is  only  a  partial  loss.  It  was  never  consi- 
dered as  coming  under  the  clause  of  laboring  and  tra- 
velling for  the  interest  of  all  concerned.  If  it  can  come 
under  that  clause»'t!ien  that  clause  is  so  far  repealed  by 
the  express  manuscript  warranty,  that  the  underwriters 
shall  not  be  liable  for  a  partial  loss.  If  the  French  gen- 
eral -had  taken  a  part  of  the  goods,  there  could  have 
been  no  queMion  that  the  underwriters  would  .not  have 
been  liable— 'the  ransom  represents  th'^  part  which  mi^^ht 
have  been  so  taken.  The  clause  respe-cting  the  expen- 
ses of  labor  and  travel  was.first  introduced  in  1741,  to 
remove  a  doubt  whether  the  insured  could  so  labor  and 
travel  without  losing  his  right  to  abandom ;  but  ho  .is 
not  bound  to  labor  and  travel,  nor  to  ransom.  ±, 
Marshall,  234,  ^SS.     3,  Bur.  1734.    Doug.  610. 

But  if  the  underwriters  are  liable  under  that  clause 
of  the  policy,  they  ai*e  only  liable  in  the  propojrtioD 
which  the  loss  bears  to  the  amount  saved. 

Habpeb,  in  reply. 

1.  The  first  point  depends  u]K>n  the  usage  of  the  trade. 
We  say  tliat  the  usaare  merely  substitutes  tlie  Lazaretto 
for  the  Bl|ip ;  like  the  cases  of  the  store  ship  at  Gibral' 
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ter*  and  the  Dank  Saul  at  Canton.    The  principle  of  all  gbaoie 
these  cases  is  subsHhUion.    The  goods  were  not  in  the        v. 

power  of  the  consignee.    He  eduld  oidy  make  an  exo-  ma  vine 

cutory  contract     He  had  no  more  power  over  the  goods  ins*  co. 
than  if  they  had  hecn  upon  the  orean.  ■ 


The  lien  for  the  freight  continues  until  the  end  of  the 
quarantine,  wli^^n  it  is  to  be  paid>  and  not  boi'ore^  be- 
cause the  master  lias  not  until  then  done  all  that  the 
contract  requires. 

2.  It  is  said  that  tlic  exception  of  partial  loss  ope- 
rates upt>n  every  pai*t  of  the  polic^r  •  not  merely  upon  its 
geriei*al  provisions,  but  upcni  every  particular  provision, 
however  contradictory  it  tnay  bo  to  that  exception. 
But  the  two  clauses,  viz:  the  engagement  to  pay  for 
labor  and  travel,  and  the  warranty  against  partial  loss- 
es, may  stand  together.  The  latter  moJEirts  warranted 
free  from  all  partial  losscss  except  st$ch  as  arise  from 
labor  antLtrarod  for  the  preservation  of  thr  go^ds.  The 
blanks  in  tlie  printed  form  of  the  rlause  reaper-ting  U*- 
bor  and  travel  were  filled  in  manuscript,  as  well  as  the 
warranty  against  particular  average,  an  J  th  rfore  are 
to  be  equally  regarded.  That  circumstanco  also  sho^^ 
that  the  parties  intended  that  both  clauses  sh^Mild  stand, 
and  have  effect  The  ransom  was  as  much  the  means 
of  saving  the  underwriters  from  a  total  loss,  as  if  it 
bad  been  strictly  labor  and  travel. 

Feb.  i9fA....MAR8nAix,  Ch.  J.  after  stating  the  case, 
delivet*ed  the  opinion  of  the  Coui-t  as  follows : 

The  Plaintiff  in  error  contends, 

1st  That  the  placing  of  the  goods  in  the  Lazaretto 
was  not  •<  a  landing  in  safety  at  Leghorn,'*  and  a  ter- 
mination of  the  voyage. 

2d.  If  the  loss  happened  during  the  c(mtinuauce  of  the 
risk,  the  Plaintiff  is  not  prevented  from  iwovering,  by  the 
warranty  in  the  policy  against  particular  average. 

In  support  of  his  lirst  point  he  contends  that  <*I«g'- 
horn/'  in  the  policy,  mean9  the  city  and  not  the  port  of 
Leghorn. 
VOL-  VIIL  a 
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2d.  Tliat  the  Lazaretto  being  siibstitatecf  for  the  ship 
for  the  greater  safety  of  the  goods,  their  8it«atian,  as  i1 
respects  all  parties,  while  pert'onniiig  .quaranthic  in  the 
Lazaretto,  is  precisely  the  same  as  if  performing,  quar- 
antine in  the  slup.  This  argument  is  supposed  to  be 
much  strengthened  by  the  facts,  that  freight  cannot  be 
demanded  tmtil  quarantine  is  performed,  and  that  the 
lienforthe  fi*eight  continues  after  tiie  landing  of  thegoods. 

Sd.  That  a  landing  U\  safety  must  be  such  ft  landing  as 
places  the  goods  at  the  disposal  of  the  owner  or  con- 
signee. 

However  true  it  may  be  in  general  that  when  we 
speak  df  Leghorn,  we  speak  of  the  city  which  bears 
that  name,  it  does  not  follow  that  the  same  meaning  ia 
attached  to  the  word  when  used  in  a  policy.  The  in- 
surance is  <<  at  and  from  Baltimore  to  Leghorn."  Now. 
if,  as  is  admitted,  I)aitimoi*e  means  the  port  of  Balti- 
more, it  would  seem  not  unreasonable  to  suppose  that, 
in  the  same  insti'umcnt,  Leghorn  means  the  port  of 
LeglM;rn — the  place  w  hich  is  the  ultimate  destination  of 
th^  vessel  on  board  which  the  goods  are  laden.  The 
voyage  is  understood  to  be  terminated  when  the  vessel 
arrives  at  her  port  of  destination,  and  has  been  moored 
there  in  safety  for  twenty-four  hours. 

But  it  will,  be  conceded  tliat  the  termination  of  the 
voy?i5E^c  as  to  the  ship,  does  not  necossarily  terminate 
the  risk  on  the  goods.  This  risk  may  continue  When 
the  voyage  as  to  the  ship  is  ended.  Its  duration  depends 
ofi  the  intention  of  the  parties,  and  this  intention  must 
be  found  in  tiieir  contract. 

This  brings  us  to  consider  tlw  argument  that  the 
floods  while  performing  quarantine  in  the  Lazaretto  re- 
main  at  the  risk  of  the  insurer  in  like  manner  as  if  per- 
forimng  Quarantine  in  the  ship. 

The  words  of  tlie  imlicy  being  "  beginning  the  adven- 
ture on  the  said  lawful  goods  and  merchandizes  from 
and  immediately  following  the  lading  thereof  on  board 
of  said  vessel  at  Baltimore  aforesaid,:  and  so  shall  con- 
tinue and  indure  until  the  said  goods  and  merchandizea 
shall  be  safely  landed  at  Leghorn  aforesaid.''  The  risk 
continues  until  the  goods  be  safeljr  landed,  although  the 


FEBRUARY  TERM  1814. 


85 


voyage  as  to  the  ship^  might  be  tei*minated  previous,  to 
theirlanding* 

In  ordinary  cases,  where  tlie  government  does  not  in- 
terfere between  the  parties,  tliis  iisk  would  continue  un- . 
til  the  goods  should  be  landed  in  safety  at  the  usual  place, 
and  at  the  disposal  of  the  consignee.  If  it  were  usual  to 
receive  goods  at  the  Lazaretto  or  at  any  othcir  place  on 
the  shore  of  the  port,  it  would  be  the  duty  of  the  owner 
or  consignee  to  receive  them  thei^e,  and  a  landing  at 
such  place,  it  is  admitted,  would  be  a  landing  at  Leg- 
horn. 

If  on  the  other  hand  the  goods  while  performing 
quarantine  remained  on  board  the  ship,  and  couHl  not 
be  landed,  it  is  not  to  be  doubted  that  they  would  remain, 
at  the  risk  of  the  insurer.  How  then,  it  is  asked,  can  the 
substitution  of  the  Lazaretto  for  the  ship  alti-r  this  risk  ? 
A  substitution  made,  not  by  the  act  of  the  parties,  but  of 
the  ^vernmeni  of  the  country  ?  A  substitution  which 
docs  not  alter  the  rights  of  the  parties  since  it  ieaves 
the  lien  of  the  master  for -his  fricght  unimpaired,  and 
g'Ves  ho  power  ovor  tlie  goods  to  the  owner  or  consignee  ? 
A  substitution  bcneficiul  to  the  insui*er  since  it  diminish- 
es the  risk  on  the  goods  ? 

Whatever  might  be  the  effect  of  this  reasoning  if  the 
establishment  of  the  Lazaretto,  and  the  laws  of  quaran- 
tine had  been  of  so  recent  a  date,  as  not  to  have  been  in 
the  contemplation  of  the  parties  to  tite  contract,  as  to 
which  the  court  gives  no  opinion,  this  cause  may  well  be 
decided  upon  the  usage  found  in  tliis  case,  a  usage  oi 
ancient  date  and  of  general  notoriety.  It  existed  and 
was  known  to  exist  when  this  contract  was  formed. 
When  the  parties  stipulated  that  the  a<!venture  shoiuld 
continue  till  the  goods  were  landed  in  safety^at  Leghorn, 
they  knew  that  the  place  of  landing  was  the  Lazaretto, 
and  that  the  landing  would  b^  made  under  the  dii*ection 
and  control  of  the  l«cal  authority.  This  then  must  be 
considered  as  the  landing  contemplated  in  the  policy. 
It  is  the  landing  which  terminates  the  risk.  Had  the 
parties  intended  to  continue  the  risk  during  the  conti- 
nuance of  the  goods  in  theXazaretto,  they  would  have 
inserted,  in  the  policy,  words  manifesting  that  intention. 
Ii&stead  of  terminating  tlie  advc;nture  on  tlie  landing,  a 
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GBACiB    fact  which  they  knew  inu9t  take  place  at  the  Lazaretto 

V,        ttiirty  4a>s  before  the  goods  could  be  delivered  to  the 

MARii<rB   b'wrier  or  consignee^  they  would  have  continued  it»  till 

iirs.  CO.   the  g  0(iH  should  be  landed  in  safety  and  should  perform 

their  quar«antine. 

The  Court  is  of  opinion  iliat  under  this  policy  the 
goods  in  the  Lazaretto  wt're  not  at  the  risk  of  the  under- 
writere  anfl  consequ'»iitly  that  there  is  no  error  in  the 
judgment  of  the  Circuit  Couii. 

It  is  affirmed  with  costs. 


] 


Gbacie 

V. 

The  Mart*d.  Ins,  Comply 

This  case  differs  from  that  against  the  Marine  Insu- 
rance Company  of  Baltimore  only  in  on(^  particular. 
A  part  of  the  cargo  remained  on  board  the  ship  until 
the  arrival  of  the  Fiench  troops  when  the  departure 
of  ti)e  vf  ssel  was  prohibited  by  tlie  general  and  the  ran- 
som made. 

This  circumstance  does  not,  in  the  opinion  of  the 
Court,  vary  the  rase ;  because,  omitting  all  other  con- 
sidt^rations,  the  loss,  within  the  risk,  being  en  only  a 
part  of  the  cargo,  is  a  partial  loss,  and  is  affected  by  the 
warranty  against  particular  average  loss* 

Thisjudgment  is  also  to  be  affirmed  with  costs. 


18U. 

Feb.       11th. 


RICHARHS  AND  OTHERS, 
Assignees  of  M^Rean,  a  bankrupt^ 

V. 

THE  MARYLAND  INSURANCE  COMPANTf. 


Jlbsent..».'WASBlNGT01!!,  J. 

SSAofanis-         ERRCR  to  the  circuit  Court  for  the  district  of 
siniee  under'  Maiyiand,  in  an  action  of  covenant  on  a  policy  of  in- 
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suraiice  under  seaL  The  Defendants  plf  atded  the  Ma-  bichakds 
ryland  statute  of  limitation  of  12  years,  1715.  cL  23,  &  othebs 
$  6,  which  enacts,  <«  that  qo  spi  cialty  whatsoever,  shaU  v.  " 
«be'  good  and  ]ileadable,  or  admitted  in  evidence  maky'd. 
«  against  any  person  or  persons  of*  this  province,  after  ivf^  co. 
« the  principal  debtor  and  creditor  have  been  both.dead  — — — . 
**  12  years,  or  Hie  debt  or  thing  in  acti(M  aborce  12  years  th«  Wkrant 
<*  standing^**  with  a  saving  of  5  years  in  cases  oV  in-  ttixf^  ^i^e  ' 

fancy,  &jD.  right  of  actigil. 

foradebtctae 

The  replication  to  this  plea  stated  in  substance  the  nipt,  vtated  in 
following  facts,  that  the  cause  c>f  action  accrued  on  the  ™  cxecuidr 
Ist  of  May,  1797.  ^  That  Jlf*AV?aM  was  declarwl  a  bank-  Jf  if  JJJ^Sto- 
nipt,  and  on  the  ibtK'  of  March,  1801,  his  estate  was  do  mt  caase 
duly  assigned  to  TAomas  MUbme,  who,  on  the  ^6th  ofJlJSicllLiJ^to 
Octoher,  I'SOO,  instituted  a  suit  on  the  policy  and  (lied  a  wit  brwgbt 
on  the  1st  of  August,  1809,  whereby  the  suit.was  abated. »?  ^*>«  jj[«. 
That  on  the  ilth  of  January,  1810,  the  Plaintiffs  were,  Jj|^%aS!e,  S 
by  the  commissioners^  appointed  assignees  in  pursuance  the  tesfotor, 
of  tlie  choice  of  the  creditor^  regularly  convened  for  J2;'S;'\f  ^J 
th^t  purpose,  and  brouglit  the  present  action  atthe'next  tobecoittkier. 
terin  aftt  r  tlie  death  of  Allibone,'  the  former  assignee.  ^f^jJJ^^I 
To  this  replication  there  was  a  general  demurrer.  montoftheaol 

tion,  so  as  to 

The  judgment  of  the  Court  below,  upon  the  demur-  cxecvtor  from 
i:er,  was  in  fayor  of  the  Defendants  ;  and  the  Plaintiffs  the  equity  of 
brought  their  writ  of  error.  lo^tS'S: 

of'  Kmitationft. 

Hakper,  /or  the  Plaintiffk  in  error,  made  four  points.  Jj^erThc'Iom. 

niissionors  of 

1.  That  an  assignee,  under  the  commission  of  hank-  bnnkiapt  had 
ruptcy,  had  no  interest  in  the  effects  of  the  bankriipt^[,i?4  ^e^ 
which  could  vest  in  his  executors  or  .administrators,  but  assignee  in 
was  a  mere  trustee  or  agent  of  the  commissioners.         death  °of'iho 

first? 

2.  That  the  commissioners  had  power,  upon  the  ^J^  ^^^* 
death  of  an  assignee,  to  appoint  anotlier  in  his  stead,  t^id^^bT  l?! 
and  so  toties  qnoties.  newed  by 

Journey's   ac- 
coants,    m  a 

3«  That  under  the  equity  of  the  statute  of  limitations  case  of  voian- 
the  Plaintiffs  had  a  right  to  bring  a  fresh  suit  upon  the  j^t."^"**^'*^ 
abatement  of  the  first. 

^.  That  there  was  a  good  continuance  of  the  suit  by 
Jfmimtifs  ojccmvnU* 
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KiciiARDs     i.  Tlie.  bankrupt  law  gave  no  estate  to  the  assignee. 

h.  OTHERS  He  had  no  interest  in  the  effects  of  tlie  bankrupt ;  the 

.r.        object  of  the  law  was  merely  to  appoint  a  curator  of  the 

mauy'd.  estate,  with  >an  autliority  like  that  of  an  administrator. 

Ill s.  CO.    It  was  s\  mere  personal  agency  wl)ich  terminated  by  the, 

death  of  the  assignee*    Jt  was  the  intention  of  the  law 

that  this  agent  should  have  tl)c  confidence  of  the  credi- 
tors ;  but  that  intention  would  be  defeated  if  the  execu- 
tor or  administrator  of  the  assignee  should  become  the 
agent.  Vide  Bankrupt  law  of  Hie  United  States,  vol.  5, 
p.  50,  §  6i  7  and  8. 

2.  The  commissioners,  under  the  equity  of  the  6th 
and  8th  sections,  had  power  to  appoint  a  new  assignee 
or  assiguees  in  cilse  of  the  death  of  the  assignee  for  the 
time  being.  Theit*  power  was  like  that  of  tlie^oi'dinary 
in  granting  lett«  rs  of  administration.  No  expi*css  au- 
thority is  given  to  the  ordinary* to  grant  letters  de  bonis 
7wni  yet  his  aiitliority  to  do  it  was  never  disputed.  The 
intention  of  the  bankrupt  law  was  tliat  there  shouM  al- 
ways be  an  assignee  until  the  estate,  should  be  settled. 
The  general  power  to  appoint,  iu<plies  an  authority  to 
keep  the  office  always  full.  The  Plaintiffis,  therefore,  had 
power  to  maintain  this  action. 

3.  The  act  of  limitations  doc^  not  apply  to  this  case. 
2  Saik.  421.  Gary  and  uxw.  Stephenson.  The  pt*inci))le 
of  that  case  was'  that  the  Plaintiffs  had  done  all  in  their 
j)ower,  and,  therefore?  the  statute  of  limitation  was  not 
a  bar.  To  make  the  statute  apply  there  must  be  negl]- 
gence  on  the  part  of  the  Plaihtifify  and  injury  to  the  De- 
fendant by  the  delay.  If  an  administrator  commence 
the  action  within  a  year  after  the  granting  of  lettci*s  of 
adfministratioii^  the  statute  is  no  bar,  unless  it  began  to 
run  i]\  the  life  of  the  intestate.  So  in  the  case  of  au 
executor  of  an  executor.  Butler  JV.  P.  150.  Esp.  JV* 
P.  150.  These  cases  all  depend  on  the  same  general 
principle — ^tiio  equity  of  the  statute.  If  there  1)e  no 
negligence  on  the  part  of  the  Plaintiff*  and  no  injury  to 
tlie  Defendant,  the  case  is  within  that  equity. 

4.  This  new  ac^tion  is  a  good  continuation  of  the  old 
suit  by  Journetfs  accouitts.  6  Co.  10.,  Spencer^s  case.  •  A 
new  action  by  Joumefs  accounts  mBj  be. had  where  the 
former  action  abajtes  by  tlie  fault  of  the  clerk,  &c.'but, 
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not  if  it  be  abated  by  bU  own  default    The4loctrine  rIchards 
applies  as  well  to  personal  as  to  real  actions.    1  Zrd.  &  others 
Bay.  %SSf  Elstob  v.  Thorowgood*    The  principle  of  that        t. 
(jaise  is  th^t  wliere  the  second  PlaintiiT  derives  his  au-  mart*d. 
thority  from  the  same  scourcc  as  the  first,  ho  may  have   ins,,  co.  ^ 
the  action  by  Jaurneifs  account.  —.—.—— 

VutHsiRYi  contra. 

The  argument  divides  itself  into  two  parts. 

1.  Tlie  construction  of  the  act  of  congress. 

2.  The^  effect  of  the  act  of  limitations. 

l.^Underthe  bankrupt  law  the  commissioners  had 
tto  power  to  appoint  a  new  assignee  iii  case  of  tlie^cath 
of  the  first  assignee.  Their  power  in  this  respect  wi|s 
limited  to  the  case  of  a  renioval  of  ttie  assignee  by  the 
creditors.  Much  is  said  about  the  equity  of  the  sitatutiB^ 
hut  this  Coiirt  is  authorized  jus  dioere,  non  jus  d^e. 
The  6th  section  provides  for  the  appointment  of  an  iBL^- ; 
signee.  The  rth  authorizes  the  comniissioners  to  au- 
point  a  temporary  assignee  without  the  consent  of  the 
creditors,  and  the  Sth  section  provides  for  the  removal 
of  an  assignee,  a,nd  the  appointment  of  another  in  his 
place.  If  the  Court  can  extend  the  equity  Of  the  statute 
to  the  case  of  the  death  of  an  assignee^  it  must  be  by  a 
very  liberal  construction. 

'By  the  18th  section  tlie  estate  and  effects  of  the  bank- 
rupt are  to'  be  conveyed  to  the  assignee,  his  heirs,  execu- 
tors, administrators  and  assigns  forever.  The  50th  sec- 
tion conveys  tlie  same  idea.  The  estate  descends  to  the 
heir  of  the  assignee,  clothed  with  the  trust,  and  he  has 
all  the  rights  and  is  si^^ect  to,  all  the  responsibilities 
and  duties  of  the  original  assignee. 

But  if  the  Court  can,  by  equity,  extend  the  pawer  of 
the  commissieners  to  the  appointment  of  a  new  assignee 
in  case  of  death,  then,  under  the  9th  section  of  tlie  act, 
the  new  assignee  might  have  been  substituted  for  the 
old,  and  tlie  action  would  not  have  abated  by  the  death, 
but  might  have  been  prosecuted  to  judgment  by  the  new- 
assignee.    So  that  if  the  suit  was  abated,  it  was  thi'ough 
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AiCHAKM  his  negligence,  or  vdantary  act ;  and  no  Plaintiff,  who 

&  OTHERS  is.  in  defadft,  can  have  the  beneftt  of  the  equity  of  the 
r.        statute  by  Journey's  accounts. 

mabj'd. 

iirs.  CO.       2.  As  to  the  Maryland  statute  of  limitations.    It  dif- 

.  ■' ■■   ■    fers  from  the  English  statute  of  ^  Joe.  which  contains 

no  limitation  of  actions  upon  specialities,  judgments  or 
recognizances.  '  The'  same  rule  of  equitable  construc- 
tion, therefore,  cannot  apply  to  both.  But  even  if  the 
same  rule  of  construction  could  be  applied  to  the  Mary- 
land statute,  yet  it  do^s  npt  contain  the  same  clause 
upon  which  the  equity  arisi^s  in.Englanf^. 

The  object  of  the  statute  was  to  prevent  injury  to 
Defendants  by  the  loSs  of  evidencer  If  tVic  statute  once 
begins  to  run  nothing  will  stop  its  course  but  an  effectti- 
dl  suit.  If  a  promise  be  made  to  a  femf  solitf  and  the 
day  after  the  cause  of  action  accrues,  she'  marry,  the 
statute  continues  to  run  notwithstanding  the  coverture, 
so  in  case  of  rum  compos,  absence,  &c.  ^.Bac.  M*  479, 
note.    1  Bac.  M.^iS. 

But  it  is  only  the  equity  of  the  ^th  section  of  the  En^ 
glish  statntc  that  could  have  aided  the  Plaintiffs.  That 
s^ectioii  allows  a  new  action  to  be  brought  within  a  year, 
in  three  cases.  1.  Where  judgment  has  been  reversed 
by  writ  of  error.  2.  Where  judgment  has  been  arrest- 
ed;  and,  3.  Where  an  outlawry  has  been  reversed. 
4  *Bac.  M.  471,  Gwillim^s  edition,  $  4.  The  Courts 
IiaVe  said  that  abatetiient  is  within  the  same  reason,  but 
they  have  not  said  that  other  representatives  than  tho9e 
mentioned  in  the  4th  section  may  bring  a  new  action, 
(excepi  in  the  case  in  lord  Raymond,  which  has  beeii 
over-ruled  in  that  respect.    1  Ld.  Ray*  284.) 

The  Maryland  statute  does  n  t  contain  a  section 
similar  to  the  4th  section  of  the  21st  James. 

Harper.  But  that  section  of  the  English  statute 
has  been  always  in  •use  in  Maryland  in  that  respect; 
and  is  in  daily  practice  in  their  Courts;  and,  therefore, 
and  by  forrc  of  the  bill  of  rights  and  constitution  oC 
Mar}1and,  hasbtm  adopted  as  part  of  the  law  of  the 
land. 


FEBRUARY  TERM  1814/  89 

PiNKHBT.    The  statute  of  James  is  not  in  force  in  bichard^ 
Maryiand  in  respect  t<t  those  cases  for  which  the  sta-  &  ot.ieb» 
tttte  of  Maryland  provides.    This  statute  professes  to        v, 
provide  a  limitation  for  all  actions,  and  to  enumerate  mary'd. 
all  cased  in  which  exceptions  should  be  made.    >Vith    iks.  co. 
tlie  English  statute  before  them,  and  while  exercised  in  — «— — 
selecting  such  parts  of  it  as  they  thought  projM^r,  the 
legislature  cannot  be  presumed  to  have  been  so  negli- 
gent as  to  omit  the  4th  section  if  they  intended  to 
adopt  it 

But  if  it  be  in  force  in  Maryland,  this  Court  will  not 
push  the  equity  of  it  farther  than  has  been  done  in  the 
Courts  in  England.  They  hav^  never  pei*mitted  such 
a  representative,  as  these  PlaintilTs  are,  t6  bring  a  new 
action,  nor  any  one  to  bring  a  new  action  where  the 
benefit  of  the  former  one  has  been  lost  by  negligence  or 
volantary  abandonment ;  which  we  say  was  the  case 
here,  for  the  action  might  certainly  have  been  continued 
and  maintained  by  either  the  executor  of  AUibone^  or  by 
the  new  assignees.  In  the  case  cited  Crom  2  8dlk.  421, 
Cory  V*  St^phifMon^  the  cause  of  •  action  aroap  kfter  the 
death  of  the  intestate  and  before  the  letters  of  adminis- 
tration were  granted.  For  if  the  statute  had  begun  to 
run  in  the  life  of  the  intestate,  it  would  have  contintiei 
-to  run  although  no  administration  had  been  granted. 

The  next  case  is  Carver  v.  JameSf  or  Career  v.  James f 
or  Ekrver  t.  Jamest  as  it  is  differently  called  in  several 
books.  BuUerf  JV.  P.  150.  Esp.  JV.  P.  150.  mile's 
Rep.  ft&b.  In  that  case  the  artion  was  brought  by  the 
executor,  and  the  equity  of  the  4th  sec  tion  of  21  Jae. 
extends  only  to  the  party  Irimself,  his  heirs,  executors 
and  administraiors,  and  not  to  any  other  represeritative. 
The  case  cited  from  ±  Ld.  Bay»  283,  supports  the  same 
doctrine.  Both  Plaintiffs  were  executors  of  the  ori* 
ginflil  creditor.  The  Court  decided  the  case  upon  the 
doctrine  of  Journey's  accmints  and  the  equity  of  the  4th 
section  of  tlie  statute  of  James.  The  case  put  by  the 
Court,  by  way  of  illustration,  is  precisely  in  point.  If 
the  first  Plaintiff  had  been  administrator  (instead  of  ex- 
ecutor) durante  minoritate.  the  executor,  when  of  age, 
could>not  have  continued  the  suit  by  Journey's  accountSj 
nor  would  he  have  been  aided  by  the  equity  of  the  sta- 
tute, because  he  was  not  the  legal  representative  of  the 

VOL.  viii.  « 
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BTCHAHD4  former  PlaiiitiflT.   There  is  no  case  in  which  an  assignee 

&  OTH  :rs  has  been  decided  to  be  within  the  equity  of  that  section 
V.       of  tlie  statiit«\     Although  both  assignees  may  derive 

iiABY*o.  their  authority  from  the  same  'source^  yet  the  one  is  not 
IKS.  CO.    (he  lt*gal  rcp.Tsentative  of  the  other.    The  opinion  in 

— *— -^—  tlie  case  of  Ehtcb  v.  Viorowgood  (Ld.  Ttaymmdf  283  J 
is  expressly  retracted,  in  the  case  of  Kimeij  v.  Heywardf 
1  Ld.  Ray.  432,  where  the  same  Court  say  «  that  in  no 
ft  case  ran-  a  writ  of  Journey's  accounts  be,  but  by  the 
<f  same  Plaintiffs,  or  some  of  them,  who  were  Plaintiffs 
"in  the  former  writ;  and  tliat  to  say  that  the  general 
'tf  executor,  and  the  executor  durante  mimritatef  were 
(f  as  one  person  in  the  olBlce,  is  to  strain  tlie  point  too 
•'far;  for  it  must  be  the  same  Plaintiff,  iiot  only  by  re- 
4<  presentation,  but  by  name ;  for  the  second  writ  is  a 
*' continuance  of  the  first,  which  cannot  bo  but  by  the 
*f  same  person,. not  in  representation  only,  or  in  respect 
<f  of  their  office,  but  strictly  and  trhly  the  same  person.'* 

JONES,  same  side. 

Even  If  the  doctrine  of  Journey^ s  accounts  could  ap- 
ply, the  Plaintiffs  were  too  late.  In  Joumey^s  accounts 
the  writ  is  said  to  be  granted  per  dietas  computataSf 
which  originally  meant  as  many  days  joornies  as  the 
Plaintiff  was  distant  from  the  Court  of  chancery,  whore 
he  was  obliged  to  go  to  get  a  new  writ,  accounting  20 
miles  fur  a  day's  journey,  and  it  was  originally  neces- 
sary to  show  the  number  of  days  in  the  replication  that 
by  computation  it  migitt  appear  th.at  he  was  witbin  tlie 
time  allowed.  This  was  afterwards  settled  by  a  gene* 
ralTule  to  be  30  days.  In  this  replication  the  Plaintiff 
has  replied  simply  the  facts,  and  says  nothing  of  the 
dietas  annputaias.  The  new  writ,  by  Journey's  ac* 
counts,  operates  a  continuance  of  the  old  suit,  and  in  the 
judgment  the  Plaintiff  i^covers  the  costs  of  both  writs, 
and,  therefore,  it  must  be  brought  by  the  isame  Plaintiffl 
8  Or).  10,  Spencer^s  case.  •  2  Inst.  238.  2  Ckm.  Dig.  433. 
Tit.  co!^ts.  In  none  of  the  cases  decided  upon  the  equity 
of  tlie  statute  of  James,  has  the  Plaintiff  prevailed  upon 
appeal.    They  are  little  better  than  Mier  dicta. 

Hauper,  in  reply. 

The  opposite  counsel  almost  admit  our  cohstructioii 
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of  the  baHkrupt  Uw.  The  aut)iority  of  the  assignee  is  richardib 
like  that  of  an  admlnistratol*.  The  power  of  the  com-  &  others 
missioners  is  like  tiiat  of  the  ordinary.  v.      .. 

MARt^0. 

Although  the  writ  was  abated,  yet  the  Plaintiffs  iniglit   iks.  co. 

renew  tlie  suit.    They  were  not  in  default  by  not  .con-  -— r— 

tinuing  the  old  writ,  for  if  they  might  have  continued 
it,  they  were  not  obliged  so  to  do.  Thus  in  Maryland 
an  executor  may  be  made  a  party  ^n  the  place  of  his 
testator;  but  if  he  docs  not  come  in  and  the  suit  is 
thereby  abated,  he  may  bring  a  new  suit  The  right  ol 
the  Plaintiffs  to  continue  the  old  suit,  unde^  the  9th  sec- 
tion of  the  bankrupt  law,  was  doubtful.  They  preferred 
a  safe,  plain,  clear,  undeniable  remedy.  Their  having 
done  so  ought  not  to  exclude  them  from  the  equity  of 
the  statute  of.  limitations. 

It  is  well  known  to  every  lawyer  in  Maryland,  that 
the  4ith  section  of  the  statute  of  James  had  been  used 
and  practised  in  the  Courts  of  that  state,  and  it  has, 
therefore,  become  the  law  of  the  land  by  force  of  the 
bill  of  rights. 

Th<i  case  otMnsey  v.  Heyward  was  not  reversed  on 
its  merits,  the  doctrine  of  the  Court  of  common  pleaa, 
that  the  Plaintiff  was  within  tlie  equity  of  the  4th  sec- 
tion of  the  statute  of  James,  was  not  denied  by  the 
king's  bench.  Nor  waa  the  case  of  Carvtr  v.  Jamef 
reversed  upon  the  merits.  The  doctrine,  therefore,  was 
in  effect  affirmed  by  implication;  because  they  would 
not  have  assigned  oth**!*  causes  of  reversal,  if  the  prin- 
ciple  of  the  cstsc  itself  was  erroneous. 

FOruary  25tt....JoHNsoif,  J.  delivered  the  opilkion  of 
the  Court  as  follows : 

Tfhis  is  an  action  of  covenant  brought  on  a  policy  of 
insurance  under  seal.  The  facts  as  made  out  in  the 
pleadings  arc  these :  The  cause  of  action  accrued  on  the 
1st  May,  1797.  M*Kean  was  declared  a  bankrupt, 
and  on  the  19th  March,  1801,  his  estate  was  assigned 
to  Thomas  Allibone.  On  the  sixth  of  October,  1806, 
the  assignee  instituted  a  suit  on  this  policy  and  died  on 
the  1st  of  August,  1 809. 

On  the  11th  of  January,  1810,  the  Plaintiffs  were 
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uiCHAKBS  appointed  assignees  in  pursuance  of  the  choice  of  the 
Ac  oTHBRs  creditors  regularly    convened  for  that  purpose,   and 
V.        brought  the  pn^scnt  action  to  the  term  next  after  the 
mabt'd^  death  of  the  assignee. 

INS.  CO. 

— — TItc  plea  is  the  statute  of  limitations.    To  this  is  fil- 

jed  a  special  I'cpUcation,  setting  forth  the  above  facts 
with  a  view  to  sustain,  an  exception  from  the  operation 
of  the  statute.  The  case  comes  up  on  a  demurrer  to 
tlie  replication,  and  for  the  Defendant  there  were  two 
points  made  at  har.>  1st.  That  the  action  is  not  main- 
tahiable  at  all  by  the  present  Plaintiffs^  because  the 
liankrupt  art  makes  no  provision  for  the  appointment 
of  a  new  assignee  upon  the  demise  of  the  first,  ^d.  That 
the  right  of  acti'm  vests  in  his  personaf  representative 
and  could  be  maintained  by  him — ^that  the  abatement 
by  the  death  of  the  first  assignee,  was  a  vdunta-y 
abandonment  of  the  suit,  and  put  the  case  of  the  Plali- 
tiffs  out  of  the  reason  of  the  excepticms  from  the  opera- 
tion of  the  statute.  In  support  of  the  action  it  was 
contended,  that  the  former  suit  abated  by  the  death  of 
the  fii'st  assignee — that  the  right  did  not  vest  in  his 
exficutora,  because  it  was  a  mere  trust  or  agency— that 
the  right  of  sulistituting  the  new  as.si.a:nees  in  the  action 
i$  secure^  only  in  the  case  of  iTmoval  by  the  creditors — 
that  this  case  is  without  the  statute  (^f  limitations  upon 
ati  e^uitahle  construction  of  tijat  statute — and  lastly, 
tliat  tl)is  action  is  a  good  continuance  of  the  former, 
by  Joum^'y's  account— 

We  are  of  opinion  that  the  ph»a  of  the  statute  of 
limitations  must  be  sustained.  On  tlie  first  point  made 
.  by  the  Defendant,  the  Court  would  be  undcrstr  nd  to 
give  no  opinion.  Being  satisfied  that  the  Plamliff  has 
not  brought  himself  within  any  one  of  the  exceptions 
which  have  be^n  admitted  to  the  statute  of  limitations, 
and  feeling  no  inclination  to  multiply  those  exceptions, 
they  dispose  of  the  case  upon  the  ser*ond  ground  alone. 
Th  *  cases  which,  though  literally  within  the  words  of 
th?  statute^  ha^'e  been  held  to  be  without  its  spirit,  are 
those  only  in  which  cirrurastances  intervened,  which  ^ 
rendered  it  impossible  or  inconsfistent  with  knovm  and 
established  principles,  that  a  cause  of  action  could  be 
rcvivrd  by  the  renewal  of  the  contract,  or  enforced  by 
a  suit  at  law  within  the  time  prescribed*    The  object 
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of  the  law  ia  to  secure  the  individual  froiii  tbe  macliin-  richabiib 
ations  of  dishonesty ,  when  attempted  under  the  advan-  &  otuebs 
tag<'S  attenilant  upon  lapse  of  time,  loss  of  papery,  and  v* 
death  of  witnesses.  But  when  cases  present  themselves  m'aky^d. 
in  which  no  Jaches  can  be  imputed  to  the  PlaintiiTs,  but  ins.  co. 
great  injustice  would  be  done  by  applying  to  such  cases  — — — ^.— 
the  4  ffect  of  the  statute,  the  conclusion  ot  reason  and  of 
the  law  is  that  such  cases  were  not  in  the  mindt)f  the  leg- 
islature when  enacting,  that  law.  Such  are  tlie  cases 
of  a  want  of  partietj^.  Plaintiff  or  Defendiantf  whereby  a 
temporary  suspension  of  legal  remedy  takes  place.  But 
in  no  case  of  a  voluntary  abandonment  of  .^n  action, 
has  an  exception  to  'the  statute  of  limitations  been  sup* 
ported.  And  such  we  arc  of  opinion  is  tbe  case  before 
us«  Whether  it  was  or  was  not  a  ease  in  which  the 
bankrupt  law  authorizes  the  appointment  of  the  pi*g- 
sent  assignee  we  deem  immaterial..  The  case  is  cer** 
tainly  not  within  the  express  letter  of  the  statute^  and 
it  is^only  under  its  equitable^  and  perhaps  its  proper 
construction,  that  the  appointment  of  the  nc  w  assignees 
(the  pi*esent  Plaintiffs)  can  be  supimrted.  But  the  same 
equity  which  would  support  th}s  appointment,  wt>iild 
support  the  substitution  of  the  new  assignees  for  thei 
former  in  the  existing  action.  We  are,  however,  of 
opinion,  that  the  first  assignee  was  not  a  mere  naked 
ageiit  or  attorney  for  the  creditoi-s.  The  words  of  tbe 
bankrupt  act.  sect.  13,  arc  that  the  debts  assigned  to 
him  shall  be  vcsted'in  him,  as  if  they  had  been  c>ontracts 
made  with  himself  originally.  Now  one  necessary  in- 
cident to  such  a  contract  would  be,  that  the  right  of 
action  would^  vest  iu  bis  personal  reprx^'entative,  and 
the  act  of  Congress  saves  tlie  suit  from  abatement  by 
a^utliorizing  the  substitution  of  the  executor  or  adminr 
istrators  instead  of -the  deceased  Plaintiff.  The  same 
answer  applies  to  the  antiquated  doctrine  of  continu- 
ance by  Journey's  account.  The  fact  is,  that  the  mode 
of  continuing  a  suit  in  the  name  of  the  executor  <or  ad- 
ministrator provided  for  by  statute  is  a  complete  sub*<r 
stitute  for  the  continuance  by  .foiirney's  ac^^^^unt  But 
even  at  common  law,  such  a  continuance  or  connexion 
of  suit  was  allowed  in  no  case  of  voluiitary  abandoi^-^ 
ment,  and  if  the  bcnofit  of  it  was  intended  to  be  assert^ 
ed,  it  was  n^essary  to  daim  it  in  the  form  of  renewing 
tbe  action. 

Judgment  affirmed  with  costs. 
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18H.  CROWELL  AND  OTHERS  v.  M^FADON. 


Feb*       Ifith.' 


Msent...JWX9llV!fQT0TK,  J. 

}^"^cr  the         ERROR  to  the  Sfipreine  Judicial  Court  of  the  Coin- 
Emb^^Mi    monweaith  of  Massachusetts. 

of  25 11?  April, 

lector  was^w.     'P}^  ^*»^»  »s  ^^^^  ^y  DvvALL,  J.  in  delivering  the 
tiijed  in  detain-  opiniou  of  the  Courty  was  as  follows : 

ing  a  vessel  \>j 

tZa^tihen  An  action  of  trover  for  650  barrels  of  flour,  of  the 
wasanintcn-  Cargo  of  the  schooner  Union,  was  brought  by  John 
orev«3e  the  M'Fadon  against  Joseph  Otis  and  the  Appellants,  in  the 
provisions  of  Court  of  Common  Pleas  for'  Suffolk  county,  in  the  Com- 
laws^Tt^^  nionwc  alth  of  Massachusetts,  wliere  a  triid  was  had  and 
not  necessary  judgment  rendered  in  favor  of  the  Defendants.  From 
^'""^.^®^*^<^y  this  derision  there  was  an  appeal  to  the  Supreme  Judi- 
eion  MM  rea^**c»a'  Court  of  that  state,  in  which  the  cause  was  again 
acnabie.  tried  and  a  verdict  and  judgment  rendered  for  the  Plain- 
tiff for  S3,716  SO  and  costs.  Joseph  Otis  died  ^Jiilst 
the  suit  was  depcniting  in  the  Supreme  Judicial  Court. 

The  following  are  the  principal  facts  appearing  on 
the  i-ecord  in  this  case :  The  schooner  Uiiion,  Benja- 
'  mill  Hawcs,  commander,  witli  a  cargo  of  650  barrels  of 
flour  and  five  tons  of  logwood  sliippetf  by  John  M^Fadbn, 
of  Baltimore,  was  cleared  at  that  jwrt  for  Machias,  in 
Massachusetts,  late  in  the  month  of  April,  in  the  year 
1S08.  She  had  originally  cleared  for  Passamaqubddy, 
on  the  26tli  of  April,  before  the  collector  had  i-eceived  no* 
tice  of  the  act  of  the  25th  of  the  same  month  which 
svuthoi'iscd  him  to  detain  the  vessel :  the  destination  was 
changed  to  Machias,  and  a  cleai*anlcc  obtained  accord- 
ingly. But  tbe  original  destination  of  the  flour  on 
board  for  Eas*port,  remained  on  the  face  of  the  manifest. 
The  flour  was  shipped  for  account  and  risk  of  Josiali 
Dana,  of  Machias,  and  in  his  absence  Jonathan  Bartlett, 
of  Eastport,  or  his  assigns.  The  Union  sailed  from 
Batttmorpthe  last  «f  April  and  meeting  with  head  winds^, 
the  commander  put  into  Hyitias,  in  the  disirict  of  Barn- 
stable. She  was  soon  afterwat^s  boarded  by  Joseph 
Crowell,  one  oi  the  inspcctord  of  thd  revenue  in  that  dis- 
trktf  vriM),  on  inspecting  her  papers,  thought  proper  to 
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submit  them  to  the  examination  of  Jos^^ih  Otis  the  col-  CRotvExr. 

lector.    The  collector,  upon  a  consideration  of  the  cir-  &  otiibus 

cumstances  before  stated,  was  of  opinion  that  it  was  the        v. 

intention  of  the  concerned  to  violate  or  evade  the  pro-  m^fadon. 

visions  of  the  embargo  laws,  and  therefore  detained-—-—— 

the  vessel  by  virtue  of  the  authority  vested  in  him  by 

the  6th  and  11th  sections  of  the  act  of  the  25tli  of  April, 

1808,  voL  9,  p.  68,  until  the  decision  of  the  president  of 

the.  United  States  could  be  had  thereon.    The  president, 

after  due  enquiry,  approved  and  confirmed  the  conduct 

of  the  collector.    The  vessel  remained  in  tiiis  situation 

until  the  25th  of  July,  when  she  was  taken  to  Gage's 

wharf  by  Joseph  Hawes,  inspector  of  the  port,  and  her 

cargoiwas  landed  and  stored,  with  the  assent  of  the  agent 

of  the  owners,  and  the  vessel  dischai'ged.    On   the 

4th  of  October  following  the  collector  offered  to  deliver 

the  flour  to  the  agent  on  payment  of  the  expense  of 

storing. 

The  collector  detained  the  Union  under  the  6tli  and 
ilth  sections  of  the  act  of  the  25th  of  April,  180$. 
The  6th  section  provides  **  that  no  ship  or  vessel  having 
any  cargo  whatever  on  board,  shall,  during  the  continu- 
ance of  the  act  laying  an  embargo  on  all  siiips  atid  ves- 
sels in,  the  ports  and  harbors  of  the  United  States,  be 
allowed  to  depart  from  any  port  of  tlie  United  States  ftir 
any  other  port  or  district  of  the  United  States  adjacent 
to  the  territories,  colonics  or  provinces  of  a  foreign  na- 
tion ;  nor  shall  any  clearance  be  furnished  to  any  ship  or 
vessel  bound  as  aforesaid  without  special  permission 
of  the  president  of  the  United  States.**  The  11th  sec- 
tion provides  that  the  collectors  of  the  customs  be  and  tliey 
arc  respectively  authorised  to  detain  any  vessel  ostensi- 
bly bound  \yith  a  cargo  to  some  other  port  of  the  United 
States,  whenever  in  their  opinion  the  intention  is  to'rio- 
late  or  evade  any  of  the  provisions  of  the  acts  laying  an 
embargo  until  the  decision  of  the  president  of  (he  United 
States  be  had  thereupon. 

With  this  evidence  the  cause  came  on  to  be  heard 
in  the  Supreme  Judicial  Court  of  Massachusetts,  and 
at  the  trial  thejt?dge  charged  tuid*  instructed  the  jury 
that,  under  the  circumstances  proved  by  the  Defendant, 
neither  the  said  collector  or  any  person  by  his  order,  by 
virtue  of  the  act  aforesaid,  had  npy  right  to  intermeddle 
with  or  unlade  the  cargo  of  the  said  schooner,  and  that 
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CROWKJLL  such  unlading  was  an  anlawful  act  and  a  convendon  ol 
&  0TH£B8  the  cargo  by  the  Befendants ;  and  with  this  direction  die 
a>»  jury  found  a  verdict  for  the  Plaintiff  to  the  amotint  before- 
M^FADON.  mentioned.  To  this  opinion  an  exception  was  taken  anjd 
— i.. ..-..» the  cause  waist  removed  to  this  court  by  writ  of  error  in 

pursuance  of  the  25th  section  of  the  act  to  establish  the 

Judicial  Courts  of  tbe  United  States. 

riUKif EY,  (UUe  attorney  general  of  the  United  States,) 
for  tlie  Plaintiff  in  Error, 

Contendedf  that  as  the  landing  and  storing  the  cargo 
was  by  consent  of  the  agent  of  <  the  owner,  the  only  ques- 
tion was,  whether  4he  collector  was  JMStified,  in  detain- 
ing the  vessel,  by  his  honest  suspicion  that  the  inten- 
tion was  to  violate  or  evade  the  provisions  of  the  embar- 
go la^TS.  ' 

Upon  this  point  he  insisted  that  it  was  not  incumbent 
on  the  collector  to  show  that  he  had  reasonable  grounds 
of  suspicion.  It  was  sufficient  if .  he  satisfied  the  jul'y 
that,  in  his  honest  opinion,  there  was  such  an  inten- 
tion. 

II.iBFRB,  contra. 

Contended,  that  the  Question  was  not  whether  the  de- 
ieniion  was  justifiable,  but  whether  the  Uidading  was 
justifiable.  If  the  landing  was  by  the  consent  of  the 
agent  of  th^  o\siier,  it  was  a  consent  fbrced  upon  him  by 
the  detention  of  the  vessel. 

But  congress  could  not  ro?an  to  subject  the  vessel  to 
the  arbitrary  opinicm  of  the  collector.  The  detention 
was  not  lawful  unless  the  circumstances  justified  the 
suspicion.  The  collector  roust  at  least  sliew  probable 
cause.  The  facts  of  the  case  did  not  authorise  the  sus- 
picion. 

FiKKXET,  i»  reply. 

The  question  is  still  the  same.  As  the  nnladinit  waa 
with  the  assent  of  the  agent  of  the  owner,  it  was  a  law- 
ful act  if  the  detention  was  lawful.  The  law  did.  not 
mean  to  mdce  the  collector  responsible  for  the  sound  ex- 
ercise of  his  discretion.    He  waa  to  have  no  guide  but 
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his  own  honest  opinion.    It  10  not  like  the  cdse  of  capture  CR0WfiLx« 
as  prize  of  war»  where  the  officer  acts  at  his  peril,  and  &  othehs 
must,  exercise  a  sound  discretion  and  must  have  reasona-        v, 
Ue  grounds  of  suspicion.    But  here  it  is  put  upon  the  m'fadoit. 
epinUm  of  the  coUrctor^  and  he  is  bound  to  act  uppn  that  m    n 

opinion.  If  he  fails  to  do  soothe  is  liable  for  a  misde- 
meanor in  his  office,  if  he  honestly  errs  in  his  saspibi^  n 
be  is  excused.  Whether  it  be  his  honest  opinion  is  a 
matter  for  the  decision  of  the  jury. 

This  cause  was  argued  at  last  term  by  the  Attorney 
Oeneral  ^  Jones  for  the  Plaintiffs  in  Error,  and  by  Aiao- 
ry^  P.  B.  Key  for  the  Defendants  in  Error. 

PiNKNET,  attorney  general, 

Suggested  a  doubt  whether  an  action  for  damages 
for  a  seizuir*  on  navigable  \%  aters  was  not  as  much  a 
cause  of  admiralty  and  maritime  jurisdiction  as  if  the* 
proceedings  were  in  rem. 

Amort  &  Ket^ 

Contended,  that  the  llth  section  of  the  art  of  25th 
April,  1308,  only  gave  authoiity  to  the  cdleetor  of  the 
district  who  was  to  grant  tlu  clearance,  to  detain  the 
vessel,  and  that  tlie  collector  of  another  district  had  no 
right  to  stop  a  vessel  passing  through  an  intermediate 
district.  The  law  gave  no  right  to  seize,  but  merely  to 
detain,  which  shows  that  the  authority  is  given  only  to 
the  collector  within  whose  official  control  the  vessel  is. 
The  collector  to  whom  application  is  to  be  made  for  a 
clearance  is  the  only  person  to  whom  the  discretion  is 
entrusted.  He  has  the  best  means  of  information,  and  if 
suspicion  should  be  excited,  it  is  there  only  that  the  own- 
er can  furnish  the  means  of  removing  it.  The  opposite 
construction  of  the  law  would  give  to  collectors. at  the 
mouths  of  our  bays  the  whole  control  of  our  commerce, 
and  would  subject  it  to  much  vexation.  The  whole  trade 
of  the  Chesapeake  would  be  subject  to  the  control  of  the 
^Uector  of  Norfolk. 

Jokes,  in  reply. 

Contended,  that  the  law  authoi^ised  any  collector  of 
VOL.  VIIIw  18 


US  S^UPREME  COURT  U.  S. 

CEOWEix  any  district  t6  stop  .and  detain  any  vessel  whiph  might 
&  OTHfius  be  passing  through  his  district^  if  he  really  suspected 
V.        her  of  an  intention  to  violate  the  pr6vL«iions  of  the  em- 
M*tADON.  bargo  laws. 

Feb.  2Stlu..J)vyxiLL9  J.*  after  stating  the  facts  of  the 
ciase,  delivered  tlie  opinion  oi  the  Court  as  follows : 

«This  Court  is  unanimously  of  opinion  that  the  di- 
rection of  the  judg^  of  the  Supreme  Judicial  Court  of 
Massachusetts  was  erroneous.  The  law  of  congress 
under  which  the  collector  acted  is  clear  and  explicit. 
The  collector  was  bound  by  law  to  seize  and  detain  the 
Union,  on  her  arrival  in  his  district^  if^in  his  opinion, 
it  ,was  the  intention  to  violate  or  evade  any  of  the  pro- 
visions ^pf  the  embargo  laws,  and  his  conduct  wks  'ap<^ 
proved  and  confirmed  by  the  president.  The  landing  and 
storing  the  cargo,  whether  to  preserve  it  from  injury  op 
to  secure  it  from  ruin,  (which,  in  this  case,  was  done 
with  the  consent  of  the  agent  of  the  owner,)  was  a  ne- 
ccssaiy  consequence  of  the  detention.  The  law  places 
a  confidence  in  the  opinion  of  the  officer,  and  he  is  bound 
to  act  according  to  his  opinion ;  and  when  he  honestly 
exercises  it,  as  he  must  do  in  the  execution  of  his  dutyy 
be  cannot  be  punished  fqr  it. 

The  judgment  of  the  Court  bdow  is  reversed  with 
costs. 


181^. 


BEATTY'S  ADMINISTRArORS 
BURNES'S  ADMINISTRATORS. 


dbsent,.^.yy AsniNGToVf  J. 

Th^Maryjand         ERROR  to  the  Circuit  Court  for  the  district  of 
Atatnte  iDfiimi-  Columbia,  ^sitting  at  Washington. 

♦  JtSGX  LiTijrcsTON  was  absent  when  Uiis  opinion  wai  delfvered.  Judge 
Stort  gare  no  opinion,  having  some  impression  that  he  was,  at  a  former  pe> 
.ml,  reuiued  -as  counsel  in  the  cause,  although  be  did  not  remeni1>cr  argu- 
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The  case  as  stated  by  Stobt,  J.  in  delivering  theBr.ATTT't 
-ojpinion  of  the  Courts  was  as  follows :  adm^bi. 

This  is  an  action  for  money  had  and  received  brought  suairli*! 
by  the  Plaintiffs  as  administrators  of  Ciiarles  Bcatty,    ADU'm 
deceased^  against  the  Defendant  as  administrator  of  Da«     }         ' 
vid  Burnes,  deceased.   The  declaration  alledges  the  pro-  ^JJJi^^* 
raise  to  have  been  made  in  the  life  time  of  the  respective  IL.  to  an  ilo* 
intestates.    The  Defendant  has  pleaded  the,  general  is-  tioorfMiamp. 
sue^  and  the  statute  of  limitations  of  Maryland.  knd  amireo^ 

ed  brm^t  to 

Upon  the  trial  in  the  Circuit  Court  for;  the  district  {^d.*  in'^'the 
of  Columbia^  the  Plaintiffs  sougiit  to  supiMirt  their  ac-  city  tf  Warfi. 
tion  under  the  5tli  section  of  the  statute  of  Maryland,  th?^5\h'^7- 
of  JVbv.  1791,  ch.  45,  concerning  the  territory  of  Cpl-  (/the  act  of 
umbia,  -and  the  city  of  Washtnerton,  'that  section  is  as  J'*^'*?!l' ,°^ 
follows;  Tis.^'''' 

Qoece»    urhc- 

*^Andhe  it  eimctedt  That  all  the  squares,  lots,  pieces  M«^ji2d  !^ 
^and  parcels  of  land  within  the  said  city,  which  have  ot'  cesnon  of 
"  been  or  sliall  be  appropriated  for  the  me  of  the  Uni-  coiriS^tf 
^  ted, States,  and  also  the  streets,  shall  i^main,  and  be  the  tl;  Sute^ 
"for  the  use  of  the  United  States ;  and  all  the' lots  and ^^^  ?t*^«  •^ 
«  parcels  which  have  been  or  shall  be  sold  to  raise  mo-  vHueA  SoSS 
*^  ney  as  a  donation  as  aforesaid,  shall  remain  and  be  to  the  vaeant  and 
*f  the  purchaser  according  to  the  terms  and  Conditions  J^^'fiSSlSthe 
"  of  their  respective  purchases.**  d«trict' 

«  And  purcha$es  and  leases,  from  private  persons 
"claiming  to  be  proprietors  and  having,  or  those  under 
•'  whom  they  claim  having,  been  in  possession  of  the 
"  lands  purchased  or  leased,  in  their  own  right,  five 
•*  whole  years  nextbcforethe  passing  of  this  act,  shall 
"  be  good  and  effectual  for  the  estate,  and  on  the  terms 
"and  conditions  of  such  purchases  and  leases  respec- 
>^  lively,  without  impeachment,  and  against  any  contra- 
"  ry  title  now  existing j  but  if  any  person  hath  made  a 
"  conveyance,  or  shall  make  a  conveyance  or  lease,  of 
"  any  lands  within  the  limits  of  the  said  city,  not  hav- 
«<  ing  right  and  title  to  do  so,  the  person,  who  might  be 
"  entitled  to  recover  the  land  under  a  contrary  title 
«  now  existing,  may,  either  by  way  of  ejectment  against 
"  the  tenant,  or  in  an  action  for  money  had  and  receive 
"  ed  for  his  use  against  the  bargainor  or  lessor^  his 
"  heirs,  executors,  administrators  or  devisees,  as  the 
"  case  may  require,,  recover  all  money  received  by  him 
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jBBATTY^s  <<  for  the  squares^  pieces  or  parcels  appropriated  for 

jLDfiCBs.   «  the  use  of  the  United  Statesi^  as  Well  as  for  lots  or 

V.        <<  parcels  sold,  and  rents  received  by  the  person  not 

BfTiiNEs's  <<  having  title  as  ^oi*esaid9  with  interest  from  the  time 

ADM*R.    «  of  the  receipt ;  and  on  such  recovery  in  ejectment 

'  i  ■!■■  .      ''  where  the  land  i^  in  kase,  the  tenant  shall  thereafter 

^»  hold  undery  and  pay  the  rent  reserved^  to  the  person 

**  making  title  to  and  recovering  the  land^  but  the  pos- 

<<  seasionf  bona  Jide  acquired^  in  none  of  the  said  casies 

«« shall  be  chan^/' 

The  Plaintiflbofferedevidence^thatonthel^thof  Aprilf 
1792,  Charles  Beatty,  the  intestate  returned  into  tlie 
land  office  for  the  Western  Shore  of  Maryland,  a  certi- 
ficate of  survey  dated  on  the  dd  of  April,  1792,  and 
then  paid  the  usual  caution  money  for  the  land  des- 
cribed in  said  certificate.  On  the  23d  May,  1792,  a 
caveat  against  the  issuing  of  a  patent  for  tlie  lands  on 
said  certificate,  was  fihd  by  David  Burnes  the  intes- 
tate*, which  caveat  was  discontinued  on  the  23d  of  May, 
ISOl,  by  virtue  of  a  certain  a&t  of  the  state  of  Mary- 
land, On  tb(*  same  day  a  patent  issued  from  the  land 
offi^  e  to  Charles  Beatt>'  for  the  land  described  in  said 
Cf  itificate,  which  land  is  within  the  Hmitd  of  the  city  of 
Ti'ashmgt  in,  and  was  taken  up  by  Beatty  as  a  vacancy ; 
but  B(*atty  never  had  actual  possession  thereof,  nor  ever 
claimed  to  make  division  thereof  with  the  city  commis- 
sioners as  an  original  proprietor  pursuant  to  the  statute 
of  Maryland,  1791,  ch.  45.  In  fact  the  same  land  had 
been  held  and  claimed  by  David  Bumes  in  liis  own  rigiiti^ 
for  moi'e  than  five  years  before  the  passing  of  the  sta- 
tute aforesaid,  as  included  in  the  lines  of  a  grant  made 
as  early  as  1720.  Tho  Plaintiff  offered  evidence  how- 
ever that  the  land  included  in  Beatty's  patent,  wa^ 
without  the  lines  of  tlie  land  to  which  Bumes  was^  under 
his  grant,  really  entitled,  and  that  it  was  vacant  land  of 
the  State  of  Mar^^land.  The  warrant,  under  which 
Beatfv's  patent  was  obtained,  was,  (before  the  location 
within  the  limits  of  Washington,)  in  p(u*t  located  u|ion 
and  applied  to  other  lands  of  the  state  of  Maryland,  not 
within  the  said  city,  or  the  county  in  which  it  was  situ- 
ate while  belonging  to  Maryland.  Bumes  in  his  life 
time,  and  bef(»'re  the  statute  of  1791,  ch.  U,  made  a  con* 
veyance  of  the  land  in  cpntroversy  as  an  original  pro- 
prietor  to  certain  trustees  for  tiie  purposes  named  in 
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that  statute^  and  received  of  the  city  commissioners  on  beattt's 
iBM^count  of  parts  of  the  same  land  appropriated  to  city   adm'rs. 
purposes,  the  sum  of  i  7,343  8:2»  in  various  sums  paid        v« 
lietween  October,  1792  and  June,  1796;  and  also  receiv-  burnes's 
cid  jS  1,000  on  account  of  other  parts  of  said  land  which   adm'b* 
he  sold  and  conveyed  to  individuals.    Burnes  died  in ._— — «i- 
May,  1799*  and  administration  of  his  estate  ^vas  grant- 
ed (B  Prince  George's  county,  in  the  same  year  to  his 
widow,  who  died  in  January,  18d7«    In  April,  1803, 
adminisfration  of  his  estate  was  .&;ranted  to  the  Defen-> 
fant,  by  the  Orphan's  Court  of  Washington  county,  in 
the  district  of  Columbia*    Beatty  died, sometime  before 
Mf(y,1805,  and  in  that  month  administration  of  his  estate 
was  granted  to  the  Plaintiff^?.    The  present  action  is 
broa^t.  to  recover  the  money  so  received  by  Bumcs, 
upon  the  ground  that  it  was  the  proceeds  of  the  sale 
and  disposition  of  land  included  in  Beatty'.^  patent.    1So 
demaBd  or-claim  was  ever  made  by  Beatty  on  Burnes 
or  his  administrators,  in  bis  life  time,  for  the  same 
money,  although  both  parties    from   th<3  year  1791, 
until  their  respective  deaths  lived  within  the  limits  of 
the  district  of  Columbia  and  within  two  miles,  of  each 
jbther-— nor  did  the  Plaintiffs  ever  make  any  demand 
or  claim  upcm  the'  Defendant  iintil  February,  1810* 
Under  these  circumstances  the  Court  below  wei^  of  opi- 
niQn  that  the  Plaintiffs  could  not  sustain  tlic  action*  and 
upoh  that  direction  the  juify  found  a  verdict  for  the  De- 
fendant 

F.  S«  Key,  for  the  Plaintiffs  in  error. 

Two  questions  aisse  in  this  case. 

1st  Whether  the  Plaintiffs  have  a  good  cause  of  ac- 
tion under  the  patent  to  Beatty,  if  not  barred  by  the 
statute  of  limitations :  and 

^A,  Whedier  the  statute  of  limitations  is  a  bar  to  the 
action. 

1.  Ai  to  the  tiUe  of  Beattif.  The  carbeat  by  Burnes 
was  pending  when  Congress  assumed  the  jurisdiction 
over  the  district  of  Columbia,  wliirh  was  on  the  27th  of 
Febnary^  1801j  The  patent  did  tiot  issuf*  until  th^ 
ttd  Majf  IMif  but  according  to  the  law  of  Maryla^Kdy 
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bbatty's  adopted  a^  the  law  of  that  part  of  the  district  of  Colanh* 

▲dm'bs,    bia  in  which  the  laud  lies,  the  title  has  relation  to  the 

V.        return  of  the  .certificate  of  survey  and  pajrment  of  tiie 

BVBKBs's  purchase  money  to  the  state»  if  the  orij^id  warrant  of 
adm'b.    survey  was  general-^but  if  it  was  a  special  warranty 

— — the  title  relates  to  tlie  date  pf  the  w^rant.    That  is  to 

say^  in  either  case  the  title  relates  to  that  i(ct  of  the  par^ 
,  ty  which  appropriates  and  locates  a  particular  tract  of 
land  under  a  warrant  of  survey.  Beatty  had  two  war- 
rants. The  first  was  a  special  warrant  for  80  acreSf 
and  was  dated  the,  2%i  of  April,  1791,  before  the  statute 
of  Maryland  of  1791,'  which  ceded,  the  territory  of  Col- 
umbia to  the  United^  States..  The  other  .warrant  was 
for  6  arces,  and  was  dated  the  26th  of  March^  1792.  A 
special  warrant  Contains  the  name  of  the  county  in 
which  it  is  to  be  executed,  and  .also  stich  a  locationf  or 
description  of  the  land  intended  to  b*^  surveyed^  as  the 
party  directs  It  binds  and  secures  the  landf  therein 
described,  from  the  operation  of  other  warrants,  but  it 
may  he  located  any  where  else*  A  common  warrant  is 
for  the  number  .of  acres  required,  <^  not  formerly  sur- 
veyed for,  noi^  cultivated  by  any  person,'*  and  is  direct- 
ed to  any  surveyor  legally  required.  KUty^s  Landhd^ 
d^s  Assistant^  4!&B* 

Beatty ^8  title  relates  (if  not^to  the  date  of  the  first 
wcrrant)  to  the  date  of  the  return  of  the  certificate  of 
survey,  and  payment  of  the  purchase  money  which  was 
6n  the  16th  of  April,  1792, 

Nothing  but  the  form  of  a  grant  was  necessary  to 
complete  the  title  before  congress  assumed  the  jurisdic- 
tion. 

But  it  is  contended,  that  the  state  of  Maryland,  by 
the  2d  section  of  the  act  of  JV*av«  1791,  ch.  45,  ceded  to 
the  United  States  the  land  in  question.    That  section  is 

,  as  follows :  <<  Be  it  enacted,"  &c.  « that  all  that  part  of 
<<  the  said  territory,  called  Columbia,  which  lies  within 
<<'the  limits  of  this  state,  shall  be,  and  the  Qjame  is  here- 
of by  acknowledged  to  be,  forever  ceded  and  rdiirauish- 
Ked  to  the  congress  and  government  of  the  United 

- «( States,  in  full  and  absolute' right  and  exclnsive  joris- 
^  diction,  as  well  of  soil,  as  of  penions  residing,  or  to. 
-^reside,  Uiereon,  pursuant. to  the ^ tenor, Hiid  effect  of 
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«« the  eight  section  of  the  first  article  of  the  constitution  beatty^s 
«<  of  government  of  the*  United  States;  provided  that  abm'r^. 
^  nothing  herein  contained  shall  be  so  construed  to  vest        'v. 
« in  the  United  States  any  right  of  property  in  the  soil,  busnes's 
<<  as  to  affect  the  rights  of  individual  therein^  other-    abml'b. 
<*  wise  than  the  same  shall  or  may  be  transferred  by  — — -— — . 
^f  such  individuals  to  the  United  States ;  and  provided 
«  also  that  the  jurisdiction  of  the  laws  of  this  state» 
«  over  the  persons  and  property  of  individuals  residing 
<<  within  the  limits  of  the  cession  aforesaid^  siiali  not 
<f  cease  or  determine  until  congress  shall  by  law  provide 
«*  for  the  government  thei'eof,  under  their  jurisdiction^ 
<<  in  manner  provided  by  the  article  of  the  constitution 
*'  before  I'ecitedr" 

This  section  did  not  transfer  to  the  United  States  the 
vacant  lands  in  the  district  of  Columbia. 

The  Sth  section  of  the  1st  article  of  the  constitution 
of  the  United  States  only  gave  congress  power  "  to  ex- 
<^  ercise  exclusive  legislation  over  such  district  (not  ex- 
^^ceeding  10  miles  s(juare)  as  may>  by  .cession  of  par- 
<'  ticular  states,  and  the  acceptance  of  congress,  become 
**  the  seat  of  the  government  of  the  United  States."  !( 
did  not  authorize  congress  to  accept  the  right  of  soil. 
The  act' of  Maryland  does  not  use  words  of  conveyance 
of  soil.  They  purport  only  a  cession  of  jurisdicti4>n. 
*^' Ceded  and  relinquished*'  are  not  words  of  grant.  If 
they  conveyed  the  soil  they  conveyed  th6  j/ersoms  also, 
for  the  same  words  are  apjdied  to  them  as  to  the  soil. 
The  legislature  of  Maryland  were  not  competent  to  con- 
vey the  soil,  and  it  is  doubtful  whether  they  could  trans- 
fer the  jurisdiction.  A  title  to  vacant  lands  in  this  part 
of  the  district  could  only  be  attained  by  the  regular  pro- 
ceedings in  the  land  office  of  Maryland. 

^  w9«  to  the  statute  ^limitatious. 

The  action  of  assumpsit  given  by  the  Sth  section  of 
the  act  of  JV*ov.  1791,  c.  '^5,  is  not  to  be  considered  as 
vitlHni  the  clause  of  the  statute  of  limitations  applicable 
to  assumpsita.  It  purports  to  be  a  substitute  for  an  ac- 
tion of  ^'ectment,  which  is  limited  to  "20,  not  td  3  years. 
It  is  evident  that  the  object  of  the  legislature  was  mere- 
ly to  protect  the  possessiov^  not  to  take  away  the  rigljt. 
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beattt's  ft  is  fherefore  naturd  to  sappoaie  that  tbejr  intendei 

jfcDM'Rs,   that  every  person  who'coidd  maintun  ^eetment  sho^ 

V.        be  entitled  to  maintain  this  action  of  assumpsit  wbfcli 

BUBNEs^s  was  given  in  lieu  of  it^  and  only  given  that  the  jadg- 

ADM^.    inent  might  affect  the  vendor  and  not  the  ven^ ;  and 

— r— —  that  the  Plaintiff  should  recover  the  price  and  not  the 

land  itself.    The  statute  applied  to  conreyances  rad 

sales^then  already  mad^  as  well  as  to  conveyanpes  and 

sales  thereafter  to  be  made.  Suppose  a  sale  made  more 

than  three  years  before  the  statute.    The  legislature 

did  not  surely  intend  to  give  a  ban^d  remedy  in  the 

place  of  an  effective  one.    An  action' of  debt  given  by 

statute  for  an  escape  is  not  barred  by  the  stotutie  of 

limitations.    . 

But  this  is  a  case  of  trustf  and  trusts  are  not  within 
the  statute  of  limitations.  Burnes  received  the  money 
for  the  use  of  Beatty.  In  a  case  of  trust»  the  statute 
does  not  begin  to  run  till  a  demand  is  made.  On  this 
point  there  is  a  case  of  money  received  by  an  attorney 
for  bis  client;  and  another  of  fees  received  for  a  judge 
by  his  clerk.  We  could  not  prevent  Burnes  from  re- 
ceiving tiie  money.  Tlie  law^  therefore,  makes  him  our 
trustee. 

Jones,  cmUra. 

It  is  said  that  tiie  legislature  of  Maryland  was  riot 
competent  to  convey  the  soil,  and  that  congresa  had  no 
power  to  accept  it. 

Exclusive  legislation  comprehends  all  the  rights  over 
the  territory  and  inhabitants  which  the  state  of  Mary- 
land had.  If,  therefore,  the  authority  rested  upon  those 
words  alone,  the  right  to  accept  a  cession  of  the  soil 
would  be  implied.  The  constitution  of  the  United 
States  requires  a  cession  of  territory  before  congress 
could  exercise  exclusive  legislation.  The  constitution  of 
Maryland  does  not  limit  the  mode  in~  which  the  state 
shall  grant  its  vacant  lands.  It  is  competent  to  do  it 
by  a  legislative  art  as  well  as  by  the  intervention  of 
the.  land  office.  But  the  constitution  of  the  United 
States  is  paramount  tci  the  constitution  of  Maryland  as 
to  the  cession  of  the  district  of  ten  miles  square..  It  au- 
thorizes particular  states  to  cede  a»  well  ais  Congresa 
to  aa*ept. 
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TIm  9d  flection  of  the  act  of  Maryland,  1791^  e.  45,  beattt's 
lias  flttfficieot  wonls  to  pass  the,  right  of  soil  as  well  as  adm'bs' 
of  jurisdicu'jn.    It  declares  <«  that  all  that  part  of  the        r. 
ierriton/f  called  Columbia,  which  lies  within  tfie  limits  BinurEs's 
of  this  state  shall  be,  and  the  same  is  herebj  acknow-    ahm'r. 

ledged  to  be^  forever  ceded  and  relinquished  to  the  con — ^ 

greas  anil  government  of  tlic  Unittd  States,  in  full  and 
absolute  right"  <«  of  soil,**  and  ^*  fullnnO  absolute"  <«  ex- 
clusive jurisdiction"  **  uf  persons  residing,"  &c.  with  a 
proviso  that  the  riglit  of  soil  shoidd  not  so  vest  in  the 
United  States  as  to  aflfect  the  Mghts  of  individuals  there- 
in. This  implies  an  intention  that  the  right  of  soil 
should  vest  in  the  United  States  wherever  the  I'ights  of 
individuals  should  nol  be  affbcted  thereby.  It.  is  not 
only  clear,  therefore,  that  the  state  was  competent  to' 
convey,  atid  has  used  sufficient  words  of  conveyance; 
but.  it  is  equally  clear  that  it  was  its  intention  to  con- 
vey, and  that  it  has  conveyed  to  the  United  States  ^11 
its  lands  which  were  vacant  at  the  date  of  the  act,  (19th 
Deceifib^r,  1791.)  It  follows,  therefore,  that  on  the  3d 
of  April,  1792,  the  date  of  the  survey,  the  state  of  Ma- 
ryland had  no  vacant  lands  in  the  district  of  .Columbia, 
liable  to  be  surveyed  under  the  warrant. 

The  act  of  1791  gives  the  action  only  to  a  person 
whose  title  then  existed,  (19th  Dec.  1791.)  Beatty'd 
title  relates  hack  no  farther  than  the  16th  of  April, 
i792,  the  date  of  the  ret<in;i  of  the  certificate  of  survey, 
and  the  payment  of  the  money  to  the  state. 

2.  As  to  the  statute  of  limitations.  We  admit  tliat 
when  k  statute  gives  an  entire  netc;  cause  cf  acHoni  it 
may  not  be  barred  by  tlic  act  fit  limitationd.  But  this 
statute  only  gives  a  new  form  of  remedy  upon  an  old 
cause  of  action.  The  declaration  does  not  purport  to 
be  founded  on  the  statute.  It  contains  only  a  general 
count  for  money  had  and  received  to  the  Plaintiff's  use. 

As  to  a  trust  not  being  within  the  act  of  limitatioiisf 
ttie  cases  on  that  point  are  all  in  equity.  But  heire  thei*e 
was  no' trust.    The  parties  were  adverse  Claimants. 

Ft.  S.  Ket,  in  reply^ 

1.  The  state  ot  Mai7land  had  spvereign  rights,  and 
VOL.  VIII.  i* 
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iIeatty's  private  rights.    She  iiie»;it  to  grant  only  her  Bovereign 

adm'bs.   r/g'hts.     She  ppcsumed  that  all  the  soil  had  been  grant* 

V.        ed  10  in(iivi<iuals,  and  that  there  was  no  vacant  land  in 

BURNE  *8  th*  district.    The  terms  she  used  are  appropriate  to  a 

▲dm'k.    ti'ansier  of  jurisdiction  only. 

The  3d  section  of  tlie  act  of  1791  is  conclosive  tliat 
she  did  not  mean  to  convey  her  private  rights.  By 
that  secti<>n  the  llot£(  in  Carrollsburgh  and  Hamburgh^ 
(small  villages  included  within  the  lines  of  the  city  of 
Washiiigtcm)  whi(  h  were  the  property  of  the  state,  were 
subjected  to  the  same  terms  of  trust  as  the  other  lots  in 
the  city.  That  is  to  say,  one  half  thereof  was  to  be  re- 
convoyed  to  the  statc^  and  the  other  half  to  be  sold  for 
(lie  use  of  the  public. 

The  constitution  of  Maryland  speaks  of  the  land  of- 
fice, and  tliereby  continues  all  the  rules  and  laws  of  that 
oflice.  No  lands  could  pass  from  the  state  but  through 
the  forms  of  tlie  laud  office. 

Beatty's  title  relates  back  at  least  as  far  as  the  16th 
of  April,  1792.  But  the  special  warrant  was  prior  to 
the  act  of  1791,  and  the  proviso  of  that  statute  saves  all 
the  rights  of  individuals,  so  that  if  Beatty  had  a  right 
to  locate  his  warrant  in  the  city  before  the  date  of  the 
act,  that  act  did  not  deprive  him  of  that  right.  He  had 
a  contrary  titjle  then  existing.  But  if  fie  had  not»  the 
statute  had,  and  he  claims  as  her  assignee. 

The  statute  did  not  mean  to  exclude  the  heirs  and  as- 
Bigns  ot  those  who  then  had  title  from  the  benefit  of  the 
remedy  provided. 

2.  As  to  the  statute  of  limitations.  Bumes  received 
the  money  as  trustee.  When  he  received  it  he  knew  of 
Beatty's  claim,    1  Sannd.  ^7,  3S3.    4  Boc.  M.  Vr%, 

PiNKNEY,  as  amkm  curice. 

Stated  that  he  had  never  heard  of  the  reUtion  of  title 
being  carried  farther  back  than  to  the  certificateof  sur- 
vev ;  even  on  a  special  warrant :  for,  although  specialr 
it  mav  be  located  any  where. 
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March  isL  .^foenf..;  Johhsok^  J.  and  LirnrGSToiTy  J.  bbattt^i* 

Stobt,  J.  after  stating  the  case,  delivered  the  opi-        v. 
BioD  of  the  Court  as  follows :  burkbs^s 


It  id  contended  by  the  Plaintifis  in  error  that  the  di-  - 
rection  of  the  Circuit  Court  was  erroneous,  1.  Because 
the  Plaintiffs'  intestate  had  a  good  and  valid,  title  to  tlie 
land  surveyed  under  his  patent,  and  was,  therefore^  en- 
titled under  the  5th  section  of  the  Maryland  statute  of 
1791|  to  the  money  i-cccived  by  thd  Defendant's  intes- 
tate therefor.  «.  Tliat  this  right  was  not  barred  by  thi^ 
litatute  of  limit^'jtions. 

In  support  of  the  first  point  the  Plaintiffs  contend 
that  the  land  belonging  to  the  state  >^idnott  by  the  ces- 
sion of  the  territorial  jurisdiction  under  the  statute  of 
1791,  pass  to  the  United  States,  and  was  consequently 
liable  to  be  appropriated  by  individuals  under  warrants 
pursuant  to  the  laws  of  Maryland.  That  until  1801 
the  jnrtsdiction  of  Maryland  continued  over  the  whole 
ceded  territory ;  and  titles;  thcrefdi'e,  might  legally  be 
acquired  tlierein  according  to  the  public  laws :  and  the 
patent  of  Beatty,  being  obtained  in  pursuance  oif  those 
laws,  gave  him  a  complete  and  valid  title. 

On.  the  other  hand  the  Defendant  denies  each  of 
these  positions,  and  further  contends,  that  the .  Plain- 
tiffs are  withoiit  the  purview  of  the, 5th  section  of  the 
act  of  1791,  because  that  section  extends  orily  to  titlee 
then  existing f  and  Beatty 's.  title  did  not  commence  until 
April,  1792. 

It  is  not  necessary  to  consider  the  correctness  of  the 
positions  urged  by  the  respective  parties  as' to  this  ppint» 
because  we  are  of  opinion  that  the  case  may  well  be  dcr 
cided  upon  the  second  point; 

The  acuon  for  money  had  and  received  is  clearly  em- 
braced by  the  statute  of  limitationfit ;  and  it  is  incum- 
bent upon  the  Plaintiffs  to  show  tliat  the  present  casi^ 
forms  an  exception  to  its  operation. 

It  is  contended  that  the  present  suit,  being  a  statute^ 
remedy,  is  not  within  the  purview  of  the  statute  of  limi* 


adm'b« 
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beatty's  tations.  But  we  know  of  no  dilTerence  in  this  parUcU' 
adm'bs.  lar  between  a  common  law  and  statute  right  Each 
must  be  jiursued  according  to  the  general  rule  of  law^ 
unless  a  different  rule  be  prescribed  by  statute  r  and 
adh'b.  where  the  remedy  is  limited  to  a  particular  form  of  ac- 
«-.^— — —  tion*  all  the  general  incidents  of  that  actioih  must  attach 
upon  it*  Up<m  any  other  construction  it  would  follow 
that  the  case  would  be  without'  any  limitation  at  all ; 
for  it  would  be  quite  imiMissibley  upon  any  acknowledg- 
ed principles,  when  a  right  had  assumed  the  shape  of  a 
claim  in  personam,  to  attach  to  it  a  limitation  which  ex- 
clusively applied  to  tlie  reality^  Now  the  statute  of 
limitations  has  been  emphatically  declared  a  statute  of 
ivpose,  and  we  should  not  feel  at  liberty  to  break  in 
upon  its  general  construction  by -allowing  an  exception 
which  has  not  acquired  the  complete  sanction  of  uu- 
thority. 

It-is  further  contended)  that  by  the  operation  of  the 
act  of  179I9  ch.  45,  Bumes  must  be  considered  as  a 
liiere  trustee  of  Beatty,  and  ti*iists  arc  not  within  the 
statute  of  liinitatiohs.  We  are  of  a  diffei*ent  oi>inion» 
The  land  in  controversy  was  claimed  by  Bumes  in  his 
own  right,  and  adversely  to  the  Plaintiffs'  intestate. 
The  money  was  received  by  him  for  his  own  use  and 
in  his  oWn  right* as  an  original  proprietor.*  He  never 
admitted  or  acknowledged  the  title  of  the  Plaintiff,  and 
no  clsUm  or  demand  was  ever  made  upon  him  in  his 
life  time.  So  far  then  from  being  received  in  trust,  it 
was  expressly  received  under  a  peremptory^  denial .  of 
any  trust  or  right  in  the  opposite  party.  Nor  was  the 
statute  meant  to  make  the  adverse  possessor  without 
title  a  trustee  for  the  party  having  title.  It  ^nly  sub- 
stituted the  action  of  assumpsit  for  the  ordinary  legal 
i*em(:dy  by  ejectment ;  and  the  ailverse  possessor  of  the 
land  could  no  knore  be  deemed  a  trustee  of  the  mon^y, 
than  he  could  be  deemed  a  trustee  of  the  land  itself,  for 
the  bene^t  of  the  riglitful  owner,  against  whom  he  held 
hy  an  adverse  title. 


The  Court  are,  therefore,  of  opinion  that  the  statute 
of  limitations  is  a  good  har^  and,  therefore,  that  tiie 
judgment  must  be  affirmed. 
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HARFORD,  1814. 

CLAlMAWr  OF  480  PIECES  .OF  COTTON  BAGGING,       Mftrcb       lit. 

THE  UNITED  fTATES- 


THIS  was  an  appefd  from  the  Circuit  Court  for  the  ThepenidtTtrf 
district  of  South  Carolina.  rf  Sf con;^ 

tioQ  law  of  ad 

The  case  was  submitted  without  argument  Mareh,  izw, 

ft  permit  for 

StoIiy,  J.  delivered  the  opinion  of  the  Couiias  fol-  tiieUndmy  of 

lows-  good»impart- 

^^^P*  ed,  appUefto 

goods  thelm- 

The  principal  question  in  this  case  is,  whether  goods  ^^^^  ^^ 
and  meiThandize,  the  importation  of  which  into  the  yblted^^w. 
United  States  was  pr*ohibited  by  the  act  of  18^A  of^pril, 
±806,  voL  89  p,  80;  were  within  the  purview  of  the  BOth 
Hdian  oftljt  collection  act  of  M  of  March,  ±7^99  voL  4^  p, 
360,  so  that  the  unlading  of^them  without  a  permit,  &c. 
was  an  offence  subjecting  them  to  forfeitiu  e. 

It  has  been  contended  on  behalf  of  the  claimant  that 
they  were  ne(t  witliin  the  piirviQw  of  the  50th  section, 
bexrause  that  section  applies  only  to  gootis,  *  wares  and 
merchandize,  tlie  importation  of.  which  is  lawful.  To 
tl^is  construction  the  Court  camiot  yield  assent.  The 
language  of  the  50th  section  is,  tliat  **  no  goods,  wares 
or  merchandize,  &c.  shall  be  unladen,  &c.  without  a  pcr*^ 
mit;"  it  is  therefore  broad  enough  to  cover  all  goods, 
whether  lawful  or  unls^wful.  The  case*  being  then 
within  the  letter,  can  be  extracted  from  forfeiture  only 
by  shewing  that  it  ^  not  within  the  spirit  of  the  section^ 
To  us  it  seems  clear  that  the  case  is^  within  the  policy 
and  mischief  of  the  collection  act,  since  the  necessity  of 
a  permit  is  some  check  upon  unlawful  importations,  and 
is  one  reason  why  it  is  required.  The  act  of  1806  Hoei^ 
not  profem  to  repralthe  50th  section  of  the  collection 
act  as  to  the  prohibited  goods,  and  a  repeal  by  impUca-. 
tion  ought  not  to  he  presumed  unless  from  th«f  I'epug- 
nance  of  the  provisions  the  inference  be  necessary  and 
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RAKFOAD  unavoidable.    No  such  luanifest  repugnance  a^pearB  to 
V.        the  court.    The  provisions  ma;  well  stand  together  and 
v.sTATEs.  indeed  serve  as  mutual  aids. 

In  fact  the  very  point  now  presented  was  decided  by 
this  court  in  the  case  of  Locke,  daimantf  v.  the  United 
States,  at  February  term  1813. 

ThejudgmtnJt  of  the  Circnil  Cmrt  is  affirmed  with  costs. 


ARMITZ  BROWN  v.  THE  UNITED  STATES. 


British  pro-        THIS  was  an  appeal  from  the  sentence  of  the  Circuit 
Ae^S*"^.^"***^^^^'^-^^^^^  condemned  550  tons  of 

sute«,oniand,.pine  timber^  claimed  by  Armitz  Brown,  the  Appellant. 

at  the  com- 
mencement Of-Tk,^  i»       .1  «  11^ 

hostilities  with       D»   DAVIS,/or  tbt   JlpJieUailt. 
^rekt  Britain, 

dSmntLias^el  Tbis  is  an  appeal  from  the  Circuit  Court  of  Massa- 
ta/sproperty,  cjiusetts,  in  which  Court,  the  property  consisting  of 
RiSaSve  aJC  about  550  tous  of  pine  timber,  twelve  thousand  staves, 
authoriainG:  its  apd  eighteen  tons  of  latliwood,  \yere  condemned.  Tfie 
Th^'a^^A'he '*'*^*  States,  that  tbls  cargo  was  loaded  on  board  the 
lesislaiure,ciet-®mutous,  at  Savannah,  April  9tb,  1812;  that  tlic  carjjo 
ciarinR  war, u> belonged  to  Britmh  subjects;  that  tlie  ship  departed  lor 
Kr,"S^:  Plymouth,  in  England  April  18th,  in  the  same  year,  and 
id  into  a  salt  put  into  New  Bedford  for  repairs;  and  that  the  cargo 
uW?hrt*ki«  ^^  there  unladen,  and  remained  there  until  seized  by 
ebbs  and  (iuws,  Delauo,  as  wcU  on  his  own  behalf,  as  on  behalf  of  the 
Vld '"l^^th  •  United  States.  As  to  some  of  the  allegations  in  the  li- 
timbe^i-  resting  bcl,  therc  18  HO  cvidcnce  whatever  to  support  tlicm  ;  the 
^n  the  mud  at  ship  uevcr  departed  for  Plymouth,  never  put  into  New 
X^S  *"^  Bedford/or  reppirs.    The  facts  are  these : 

{Vom  floating 

vI^K*"^*'        The  properly  in  question  was  the  cargo  of  the  Ameri- 

hoorr^,utobecaii  sMp  Gmulous,  and  was  seized  as  enemy's  propei-ty^ 

^visidered  as  ab'uit  tlic  5th  of  ApriU  A.  T>.   181S,  nearly  a  year  after 

'  ^  ^^'  the  same  had  been  discharg»*d  from  the  ship     From  the 

transcript  in  the  case,  it  appears  that  the  Emulous  was 

owned  by  John  Delano  and  others,  citizens  of  the  United 

States :  that,  in  February,  1813,  the  owners,  by  their 
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agent,  chartered  the  ship  to  Elijah  Browii^  as  a^nt  for    bhowk 
Christopher  Ide^  Brothers  and  Co»  and  James  Brown^        v. 
British  merchants;  that»  by  the  charter  party t, the  ship  u.statbs. 

was  to  proceed  from  Charleston^  S.  C.  where  she  tiien 

lay,  to  Savannah,  and  there  take  on  hoard  a'cargo  of 
lumber,  at  a  certain  freight  stipulated  in  the  charter 
party*  and  proceed  with  the  same  to  Plymouth,  in  Eng- 
land, to  unload  there,  or  at  any  other  of  liis  JBritannic 
majesty's  dock-yards  in  England^  The  ship  proceeded 
to  Savannah,  took  on  board  the  cargo  mentioned  in  the 
libel,  and  was  there  stopped  by  the  embargo  of  the  4tii 
of  April,  1812.  On  t'e  25th  of  the  same  month  of 
April,  it  was  agreed  between  the  master  of  the  ship 
and  the  agent  of  the  shipi)ers,  that  the  ship  should  pro- 
ceed  to  New  Bedford,  where  she  wa&  owned,  with  the 
cargo,  and  remain  there*  without  prejudice  to  tlie  charter 
party ;  which  agreement  is  endorsed  upon  the  back  of 
the  charter  party.  The  ship  accordingly  proceeded  to 
New  Bedford,  and  remained  there  until  the  latter  part 
of  May  following,  when  the  cargo  was  finally  unladed 
and  discharged  from  the  ship.  The  staves  and  lath- 
wood  were  landed  and  put  on  a  wharf.  The  timber  was 
put  into  a  salt  water  creek 9  which  is  not  navigable,  but 
where  the  tide  ebbs  and  flows,  and  where  the  timber  rcr 
mained  for  safe  keeping  until  the  time  of  tlie  seizure. 
The  timber  was  secured  in  this  creek  by  booms  extended 
across  the  entrance  thereof,  and  fastened  by  stakes  dri- 
ven into  the  flats.  On  the  7th  of  November,  1812,  the 
property  was  sold  to  the  claimant  by  E.  Brown,  tlio 
agent,  in  pursuance  of  the  authority  which  he  had  for 
that  purpose  as  agent  of  the  shippers,  and  in  pursuance 
of  the  advice  of  Delano,  who  afterwards  seized  it  in  the 
manner  and  for  the  purposes  stated  in  the  libel.  This 
sale,  the  Appellant  contends  was  made  bona  fide  for  a 
valuable  consideration,  which  has  since  been  paid,  and 
after  notice  thereof  given  to  Delano,  in  whose  posses- 
sion the  property  then  was.  The  seizure  was  not  made 
until  five  months  after  the  property  had  been  sold  to  the 
present  claimant,  and  nearly  twelve  months  after  it  was 
discharged  from  the  ship.  The  clain^ant,  it  is  admitted, 
is  a  citizen  of  the  United  States.  E.  Brown,  the  agent, 
by  whom  the  property  was  sold,  is  a  citizen  of  the  Unit- 
ed States,  and  James  Brown,  one  of  the  owners  of  the 
cargo,  is  also  a  citizen  of  the  United  States,  but  resides  in 
London  and  carries  on  trade  and  commerce  in  that  cif  v^ 
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BRo\kx        Upon  these  facts,  th^  principal  poiiit  which. will  be 

T.         contended  for  by  the  counsel  for  the  claimiants  is,  ihaf 

i^.^TATEs.  tJiis  property)  was  lawfully  acqviredf  befor^ihe  dedardtUm 

— ' ~  of  war  by  Vie  United  States  against  QruU  Bntiin;  and 

tiuU,  it  being  found  here  at  the  time  oj  the  breakii^  out  of 
Hie  waff  under  the  faith  of  the  government  f  it  is  nott  by  the 
fhodern  law  oj  nations f  nor  by  any  law  of  the  United 
States,  liable  to  confiscalian. 

Tills  question  ought  not  to  be  decided  upon  the  rigo* 
rous  principles  and  thie  ancient  practice,  of  the  law  of  na- 
tions ;  but  according  to  the  mitigatedlim  of  wai*»  'sancv 
tioncd  by  modern  usage  in  civilized  nations :  .For  when 
the  government  of  the  United  States  H^asorganized  and 
finally  establishedy  it  was  not  only  its  true  policy,  but 
its  duty,  « to  receive  the  law  of  nations  in  its  modem 
state  of  purity  and  refinement  Per  Judge  Wilson  im  the 
case  of  IVare  v.  HyJfw}^  3  Doll.  381,  It  is  contended  b^ 
tlie  counsel  for  the  claimant  in  this  case,  that  the  princi- 
vie  Am]  the  usage  adopted  and  sanctioned  by  the  modern 
law  o{  nations,  is  this,  <«  that  enemy's  property  found  in 
this  country  at  the  breaking  out  of  a  war,>is  not  liable 
to  confiscati(ln/'  A  different  practice,  said  to  have  pre- 
vailed In  Great  Britain  v.ith  regaM  to  property  in  this 
situation,  found  afloat  in  their  por)»  and  harbors,  will 
be  hereafter  considered. 

The  rule  of  the  law  of  nations  applicable  to  this  case^ 
is  found  in  Vattelt  p.  477,  His  words  are,  "The  sove- 
*'rcigQ  declaring  war,  can  neither  detain  the  persons 
*<  noc  the  projyerty  of  those  subjects  of  the  enemy  who'are 
«« within  his  dominions  at  the  time  of  the  declaration. 
<<  Th^y  came  into  his  country  under  tlie  pubUc  faith.  By 
<«  iWrmitting  them  to  enter  and  reside  in  his  territories, 
«  he  tacitly  pi-omised  them  full  liberty  and  security  for 
<<  their  return.  He  is  therefore  bound  to  allow  them  a 
«<  reasonable  time  for  withdrawing  with  their  effects ; 
<<  and  if  they  stay  beyond  the  time  prescribed,  he  has  a 
«  right  to  trc^at  them  as  enemies,  though  as  enemies  uii- 
«  armed.  But  if  they  are  detained  by  aja.insurmounta- 
<«  hie  impediment,  vA  by  sict^ni^r,  he  must  necessarily 
«  and  for  the  same  reason  grant  them  a  sufficient  exten- 
"  sion  of  the  t»rm.'*  In  order  to  shew  the  humane  and 
liberal  spirit  witli  which  the  above  rule  is  adopted  by  so- 
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tereigiis  in  modeni  times,  the  same  autlior  adds,  «<  At    stuNrs 
<f  present*  sb  for  from  being  wanting  in  this  daty,  sove-        v.  . 
^  reigns  carry  their  attention  to  humanity  still  further;  v«8Tatb8« 
•f  so  that  foreigners  who  are  subjects  of  the  state  against  — — — — i- 
«<  which  war  is  declared,  are  fre(|u(TBtly  allowed  fuii  time 
«« for  the  settlement  of  their  affairs/' 

Are  not  these  just  and  equitable  rules  of  tlic  modeni 
law  of  nations  of  authority  in  the  Judicial  Courts  of  the 
United  States  ?  Upon  what  principle  or  policy,  are  they 
to  be  rejected,  and  those  of  an  age  dark,  and  even  bar- 
barous in  compsirison  with  the  present,  adopted  in  their 
stead  ?  Does  it  comport  with  the  interest  and  character 
of  this  govemment,  to  rr/ed  principles  and  usages,  cal- 
culated to  amelioKate  and  mitigate  tlie  state  of  war  and 
to  promote  the  interest  of  commerce,  which  it  appears 
have  been  ckearfiUhf  adopted  by  all  the  vionarchies  of  Eu- 
rope? The  contract  which  was  entered  into  by  the 
agents  of  Mie  parties  in  this  case,  was  made  upon  the 
presumption  that,  in  case  of  war,  the  property  would  be 
safe.  This  presumption  arose  from  the  unifoi'm  priac- 
tice,  in  similar  cases,  in  all  countries  upon  which  tim 
law  of  natioms  is  binding. 

It  has  b^n  suggested  that  this  rule  in  Vattd  is  appli- 
cable only  to  such  persons  as  may  happen  to  be  in  the 
country  at  the  time  of  the  dcclai*ation  of  war.  Such, 
indeed,  is  the  Utter  of  the  rule :  But  when  there  is 
th^  same  reason,  there  is  the  same  law ;  and  no  good 
reas'iii  can  be  assigned  why  the  property  of  an  absent 
owner  should  not  bo  protected,  as  well  as  that  of  those 
who  may  happen  to  be  resident  in  the  cduntry  declaring 
war.  In  addition  to  this,  it  may  be  observed,  that  the 
owners  of  this  projierty  were,  in  law,  present  during  tho 
whole  negotiation  relative  to  this  cargo,  by  their  agent, 
E.  Brown,  by  whom  it  was  purchased,  and  who  had  tho 
whole  care  and  charge  of  it,  at  the  time  that  war  was 
declared. 

If  the  correctness  or  authority  of  Faf^fJ  should  be 
questioned,  he  Will  be  found  to  be  supported  by  other 
writers  of  high  character. 

In  Chitty*s  Law  *yf  JV^ifions,  p.  67,  it  is  thmr  Wirttten  : 
'*  In  strict  iustice,  f he  right  of  seixure  tan  taue  effect 
VOL-  VlJk  15 
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BIBOWN    ft  only  on  those  possessions  of  the  belligerenty  which 

TP»        «  have  come  to  the  hands  of  his  adversary  after  the  deda- 

u.sTATKs.  ((ration  of  war.*'    And  a^ain,  in  p,  80,  «*Such  appears 

— —  (( to  be,  at  present,  the  law  and  practice  of  civiliie:d  na- 

<*  tions,  with  respect  to  hostile  property  found  within 
(( tlmr  dmninioivi  at  tlie  breaking  out  of  nvarJ*  These 
opinif>ns  are  not  only  fairly  collected  ifroni  modern 
writers  upon  tJie  law  of  nations,  but  are  entitled  to  par- 
ticular respect  as  comini^  from  a  man  of  high  character 
for  his  professionsil  talents,  and  legal  science  ;  and  who 
has  done  and  written  more  to  improve  and  reduce  to  sys- 
tem the  common  law  of  England,  than  any  other  writer 
upon  that  subject  for  the  last  thirty  years. 

The  principles  and  practice  of  the  modern  law  ot  na- 
tions hei^e  advocated,  will  also  be  found. conformable  to 
the  com'lnon  law.  In  Magna  Charta,  that  venerable  foun- 
dation of  English  law  and  liberty,  it  is  provided,  that 
merchant  strangers  in  the  realm  of  England  at  the  be- 
ginning of  a  war,  shall  be  protected  from  harm  in  body 
and  goods,  until  it  shall  be  made  known  to  the  high  au- 
thorities of  the  nation,  how  British  merchants  should  be 
treated  in  the  enemy^s  country,  and  they  were  to  be 
dealt  witli  according  to  such  treatment.  Magna  Chartaf 
chajh  30.  These  provisions  arc  commented  upon,  ami 
emphatically  eulogised  by  Montesquieu,  2d  vol.  p,  12. 

Of  similar  character  were  the  provisions  of  an  an- 
cient Englisli  statute,  passed  27  Edwd.  3,  Stat.  2,  chap. 
17,  in  which  it  is  enacted,  "that  In  case  of  war,  mer- 
*<  chants  shall  not  be  sent  suddenly  out  of  the  kingdom^ 
*<  but  may  go  out  of  the  kingdom  freely,  with  their 
(^  goods,  within  forty  days,  and  shall  not  be  in  any  thing 
(( hindered  or  disturbed  in  their  passage,  or  to.niake  pro- 
(*Jit  of  tlmr  merchandize  if  they  wish  to  sell  them ;  or,  if 
<*  in  default  of  wind  or  ship,  or  any  other  adverse  cause, 
(( they  cannotgo,  they  shall  have  other  forty  days^  within 
(( whicli  time  they  shall  pass,  with  their  merchandize,  or 
(( sell  the  same  as  before.*' 

It  is  respectfully  contended,  that  no  act  pr  measure  of 
the  Ameriran  government  has  ever  indicated  a  disposi- 
tion adverse  to  those  humane  and  liberal  provisions  and 
usages  of  the  common  law.  an:1  of  the  law  of  nations. 
On  the  contrary^  so  far  as  the  disposition  and  policjr  of 
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the  government  may  be  discerned  by  implication^  it  has  shown 
manifested  its  entire  acquiescence  in^  and  its  readiness  t* 
to  adopt  them  upon  all  proper  occasions.  The  spirit  u.btates. 
and  disposition  of  the  goveinmeht  upon  this  subject^  is  -^-i^— — > 
apparent  from  the  provisions  in  (1  believe  it  may  be  said) 
ercery  treaty  which  has  been  entered  into  since  tlie  esta- 
blishment of  the  government.  Articles  for  the  protec- 
tion and  removal  of  the  property  of  enemies  found  in 
this  country  at  tlic  breaking  outnf  a  war^  are  found 
in  our  treaties  with  France^  Spain^  Holland,  Sweden, 
Prussia,  Morocco,  England  and  Mgiers.  It  will  not  be 
contended,  that  the  provisions  of  these  treaties,  especially 
that  with  England,  can  be  binding,  when  the  treaties 
themselves  are  not  in  force ;  but  the  i^niform  practice  of 
those  governments,  in .  agreeing  to  these  provisions,  isi 
evidence  of  the  highest  nature,  that  the  government  of 
the  United  States  have  adopted,  and  mean  to  adhere  to 
the  modern  law  of  nations  in  this  respt  ct ;  that  it  ap- 
proves the  liberality  of  the  modern  usages,  and  rejects, 
and,  I  hope  I  may  add,  abhors  the  rigorous  rules  and 
contracted  principles  of  the  ancient  jurists ;  that  the 
spirit  of  the  government,  and  tl^^e  character  of  its  policy, 
is  to  cherish  and  carry,  into  practice  every  principle 
and  every  custom  and  usage,  which  is  found  favorable 
to  commerce,  and  which  will  mitigate  the  evils  incident 
to  a  state  of  war. 

In  the  proceedings  and  measures  of  the  government 
since  tlie  war,  there  can  be  found  no  expression  of  its 
will,  that  property  in  the  situation  of  this  cargo,  siiould 
be  confiscated  or  claimed  for  the  use  of  the  govern- 
ment— on  the  contrary,  there  are  indications  of  ano- 
ther and  more  benign  complexion.  By  the  act  of  July 
6ih,  1812,  sect.  6,  the  president  was  autlu)rized,  within 
six  months  from  the  date  of  tlie  act,  <*  to  give  passports 
f*  for  the  safe  transportation  of  any  ship  or  property 
<<  belonging  to  British  subjects,  then  within  tlie  liijoits 
«  of  the  United  States/^  NothiiJg,  therefore,  can  be 
more  clear,  than  that  it  was  not  the  wish  or  intention, 
of  government,  to  claim  or  Confiscate  property,  belong- 
ing to  the  enemy,  then  in,  the  United  States.  If  3uch 
had  been  its  policy,  instead  of  the  liberal  provisions  of 
this  statute,  provision  would  have  been  made  in  this, 
statute,  ojp  in  the  act  declaring  war,  not  only  expressive 
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AKowir    of  the  public  will  upon  this  subject,  but  expressly  def 
V.        clarinji^  British  property  then  within  the  United  States 
V.ST4TES.  liablf!  to  confiscatimir 


By  the  provisions  of  this  statute,  it  is  apparent  thai 
if  f  bis  propei'ty  had  been  on  board  a  British  ship,  or  if 
a  British  sliip  had  been  found  in  which  to  transport  ity 
it  would  have  come  directly  witliin  the  authority  of  the 
president,  ss  to  its  safe  transportation.  Surely,  theUf 
it  could  never  have  beeti  the  intention  of  Congress  to 
have  it  confiscated  upon  the  ground  that  it  had  beeh 
lawfully  on  board  an  American  ship,  in  the  regular 
course  of  trade»  was  there  arrested  by  the  embargo, 
and  then,  for  the  convenience  of  all  parties,  discharged 
from  the  ship,  and  placed  in  a  proper  situation  for 
safe  keeping,  to  abide  the  events  of  the  embargo  and 
the  wai*. 

The  Court  will  also  noticei  that,  previous  to  the  ex- 
piration of  the  six  months  allowed  by  the  act  of  con- 
gress, above  quoted*  for  the  exportation  of  British  pro- 
perty, this  cargo  had  been  sold  with  the  knowledge  and 
approbation  of  the  Libellant  This  t^nsfer,  having 
been  made  botia  Jide,  confu^red  other  and  new  rights  up- 
on a  third  party,  viz:  the  present  Claimant.  The 
]jfrinciple  quoted  and  relied  upon,  that  that  transfer 
was  void  u|)on  the  ground  that  it  was  made  by  an  alien 
enemy  in  time  of  war,  was  probably  never  contempla- 
ted or  known  by  the  .parties  to  the  contract ;  and  this 
may  furnish  a  satisfactoryf  though  perhaps  not  strictly 
a  legal  reason,  why  this  property  was  not  exported  un- 
der the  president's  pa&spoj*t.  At  any  rate,  if  the  Court 
should  be  satisfied  that  this  property  is  not  liable  to 
coiifisration,  either  by  the  law  of  nations  or  by  any  act 
of  congress,  tlicy  will  not  trouble  themselves  about  the 
effect  of  the  transfer,  but  leave  the  parties  interested  to 
settle  that  matter  among  themselves. 

B'i^fore  the  Court  will  condemn  this  properly,  tbejr 
wi  1  search  for  some  proof  of  a  decided  intention,  on  the 
pai't  of  the  government,  that  such  property  should  be 
confiscated.  It  appears  that  all  the  acts  of  congress, 
so  far  as  they  can  be  interpreted  Xvitii  reference  to  this 
question,  manifest  a  contrary  spirit.    The  act  dcclar- 
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iagyfmr$  tpeaks  no  language  adverse  to  the  claim  of    bkowk 
tte  AjqpeUiuit    Tbftprifeeact  of  the  26th  of  June,  1812,        v. 
does  not.  even  glance  at  property  in  tiiis  situation.    Will  instates. 
the  Court  assume  the  power,  by  imjiication,  to  condemn  — i-^.-..^ 
the  property;  and  tiiis,  too,  against  the  most  explicit 
declarations  of  the  public  t^ill,  so  far  as  they  can  be 
collected  from  measures  of  an  analogous  nature  ?  Why 
is  this  case  singled  out?  Vi  hy  do  not  the  district  attornies 
enter  ilie  warehouses  in  the  numerous  sea*portSf  and 
hunt  frir  booty  of  this  description  ?  Such  a  proceeding 
would  be  as  kgal  and  as  liberai  as  the  present,  though 
probably  attended  witb  serious  mischief^  the  country, 
if  retaliatory  proceedings  and  measures  sliould  be  adopt- 
ed by  the  enemy ;  fbr  it  is  a  well  known  fart,    that 
the  amount  of  American  property  in  Enghind.at the 
commenciinent  of  the  war,  was  viMnemel%  greater  than 
that  of  English  property  in  AnuTica^   at  the  same 
period. 

It  was  stated,  in  the  argument  below,  that  the  ques- 
tion relative  to  the  confiscation  of  debts*'  or  clwsea  in 
action,  is  illustrative  of  that  which  relates  to  the  confis- 
cation of  goods.  The  modern  usage  and  law  df  nations,, 
and  of  our  own  country,,  relative  to  the  confiscation  of 
debtsy  are  equally  favorable  to  the  Claimant  in  this 
icase. 

In  the  first  place,  it  is  distinctly  denied,  that  there  ex- 
ists any  power  to  confiscate  the  private  debts  of  the  en- 
emy, excepting  by  a  positive  act  of  Congress.  What 
figure  would  the  attorney  of  the  United  iStates  make, 
with  a  libel  in  the  judicial  Courts,  praying  for  a  con- 
^scation  of  a  private  debt  ?  The  exclusive  right  of  this 
kind  of  confiscation,.,  and  even  of  goods,  |s  in  the  legis- 
lature— ^per  Chase,  Justice,  in  the  case  of  Ware  v.  UyU 
iim,  S,  DalL  281.  The  question  which  has  been  dis- 
cussed by  the  writera  upon  the  law  of  nations,  is,  whe* 
ther  it  be  lawful  for  the  sovereign  tlius  to  confiscate. 
And  although  it  is  admitted  that  he  may  do  it,  yet,  « in 
f<  regard  to  the  safety  .of  coinmcrce,  alTthe  sovereigns 
<<  of  Europe  Imve  departed  from  tins  rigor;  and  as  this 
«  CHstoiii  has  been  generally  received,  he  who  would  act 
<<  contrary  to  it,  would  injure  tlie  public  faith ;  for 
**  strangers  trusted  his  subjects  upon  the  presumption 
<^  that  the  general  cusfam  would  prevail.'*     VaUel,  lib.  3^ 
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BROWN    ch.  Sf  sect  77.  •  The  laws*  and  customs  of  the  United 
V,        States  ought  to  be  so  expounded  as  to  conform  to  the 
u.sTAq:£s.  modern  law  of  nations,  which  is  adverse  to  the  con^sca- 
-— ^ ■'  ting  of  debts*    Indeed  the  confiscation  of  debts  has  be- 
come disrejnUaUe  ;  and  it  has  bteufeelingly  observed  by 
a  late  learned  judge  of  this  Court,  that  <<  not  a  single 
<<  confiscation  of  this  kind  stained  the  code  of  any  Euro- 
«<  peon  power  engaged  in  the  war  which  our  revolution 
<<  produced" — S,  DaJL  281. 

It  will  be  admitted  that  the  que&tion  relative  to  the 
confiscation  of  debts,  or  choses  in  action,  is  illustrative 
of  the  question  relative  to  the  conliscation  of  the  private 
property  of  an  enemy,  found  here  under  the  faitli  of 
government  at  the  breaking  out  of  the  war.  Indeed 
.  the  law  and  practice  is,  and  ought  to  be,  the  same  in 
both  cases ;  and  until  a  law  of  congress  shall  be  pro- 
duced, confiscating  property  of  this  description,  the  ju- 
dicial Cobrts  will  not  only  proceed  to  do  it  with  great 
ixiluctance,  but  will  never  assnme  an  authority  of  tnat 
kind,  unless  furnished  with  it  by  a  legislative  act,  any 
niore  than  iji  the  confiscation  of  a  private  debt.  In  ad- 
dition to  all  this,  it  seems  to  be  now  perfectly  settled  by 
the  modern  law  and  practice  of  nations,  that  debts  are 
never  to  be  confiscated  5  that  it  has  become  a  disgrace- 
ful act  in  any  government  that  does  it;  that  tlfese  debts 
are  smpemled,  and  the  right  to  recover  them  necessarily 
taken  away  by  the  wai* ;  but  that  upon  the  i^eturn  of 
peace,  the  debts  are  revived,  and  the  right  to  recover 
them  perfectly  restored. 

The  condemnation  of  this  property  is  demanded  upon 
the  ground  that  the  embargo  of  the  4th  of  April,  1812, 
arrested  and  Retained  it  until  the  act  of  coingrcss  took 
place  declaring  war;  and  that  that  act  had  a  retroactive 
effect,  and  justifies  the  condemnation  of  this  property. 
But  to  this  it  is  answered  :  the  embargo  of  the  4th  of 
April  was.  not  a  hostile,  but  a  civil  embargo ;  and  no 
such  construction  was  ever  given  to  an  embargo,  not  of 
a  hostile  character. ,  That  this  embargo  was  not  of  this 
character  is  most  manifest  from  this,  that  express  pro- 
vision was  made  for  the  departure  of  any  foreign  ships 
or  vessels,  either  in  ballast  or  with  the  goods,  wares 
and  merchandize,  on  board  of  such  foreign  ship  or  ves- 
sel when  notified  of  the  act    It  was.  therefore^ .  tlie 
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being  laden  on  board  a  vessel  of  the  United  States  that    buowa 
prevented  the  departure  of  this  property.    If  it  had        v. 
been  on  board  a  foreign*  even  a  Britishy  shipf  it  would  u.i^rATEs. 

not  have  been  ^detained.    That  it  was  actually  laden 

on  boards  at  the  time  of  tlie  notice  of  the  euibstrgo^ 
manifestly  appears  from  the  record.  Tliisf  it  is  con- 
ceived, is  a  sufficient  answer  to  the  claim  of  the  govern- 
ment to  this  pro]ierty»  upon  the  ground  that  it  was 
stof^ped  by  the  embargo,  and  liable  to  confiscation  by 
the  retroactive  operation  of  the  act  of  congress  de- 
claring war.  The  authorities  in  supiK)rt  of  the  princi- 
ples here  contended  for,  i*especting  the  difference  be- 
tween hostile  and  civil  embargfies,.  must  be  familiar 
to  tl^e  Court,  and  need  ^ot  be  cited. 

But  the  practice  of  the  British  goyernment  is  relietf 
upon  as  a  rule  by  which  the  Coui*t  are  to  be  governed 
in  tlie  present  case.  It  is  admitted  that  the  Ens*;lish 
Courts  of  admiralty  have  condemned  vessels  detained  in 
ptni  by  an  embargo,  and  found  there  at  the  breakitip; 
out  of  hostilities :  but  if  is  explicitly  denied  tliat  they 
have  ever  condemm^d  property  found  on  land,  in  that 
situation.    1  Rob.  228. 

If,  however,  the  English  Courts  of  admiralty  havo 
done  wrong,  and  proceeded  against  the  modern  law  of 
nations  in  the.se  casds,  thi«i  honorable  Couii;  will  noK 
for  that  redstnh  aclopt  so  unjiiist  a  practice.  The  con- 
demnation of  property,  arretted  in  the  ports  of  Great 
Britain  by  an  embargo,  to  which  a  hostile  character  is 
adterwards  given  by  a.  subsequent  declaration  of  war* 
appears  to  be  a  departure  from  the  modern  usages  of 
nations,  and  cannot  be  j)istifiefl  by  or  reconciled  with 
the  spirit  of  thosf  usages.  But  as  they  have  never  con- 
demned property  in  this  sitliation,  except  such  as  has 
been  found  not  only  afloat,  but  in  vessels  detained  in 
their  ports  by  an  mbargop  their  decisions  can  form^  no 
precedent  in  this  case;  for  the  property  which  is  the 
sn^ect  of. this  prosecution,  was  either  on  laiid,.or  in 
such  a  dilttstion  as  that  it  coidd  not  be  the  subject  u\}on 
which  m  embargo  could  operate ;  or,  in  other  w;ords, 
die  staves  and  lathwood  were  literally  on  the  land; 
and  the  pine  timber  so  discharged  from  the  ship  and  sq 
deposited,  as  to  be  entitled  to  tbe  same  protection  as  if 
actually  landed  and  stored. 
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BBOWN        The  role  adopted  in  the  English  Court  of  Admiralty, 
V.        as  laid  dorwn  in  %  Rob*  Mi]  is  this :  ^^  All  vessds  detain- 
1r.9TATBs«  ed  in  port,  and  found  there  |it  the  breaking;  out  ot  hos- 
— — — — '  tiiitteSf  lire  condemnedy  jure  corarujCf  to  the  king;  and 
all  coming  in  after  hostilities,  not  voluntarily  by  revolt, 
b^t  ignorant  of  the  war^  are  condemned  as  droiis  of  ad* 
miniUy.    This  rule,  both  in  its  import  and  application, 
has  been  adopted,  it  is  conceived,  pnly  in  cases  of  res- 
^Uarid  thdr  cargoes  fonni  in  live  ports  of  Gi*eat  Britain. 
There  can  be  no  reason  for  their  application  in  this 
country  to  property  found  on  the  land,  or  to  property, 
although  watcrbornc  yet,  in  the  same  situation^  in  rea- 
son and  in  fact,  as  if  found  literaliy  on  land. 

Of  this  description  is  the  property  in  question.  By 
Inferring  to  the  record,  particularly  the  depositions  of 
£•  Brovm  and  of  SilaH  Allen,  the  condition  of  this  pro- 
perty, from  the  time  it  was  discharged  from  the  ship  to 
the  time  it  was  seized  by  DMano,  may  be  learned,  from 
whence  it  will  appear. that  the  alegation  in  the  libel, 
that  the  property  was  on  the  liigU  seas,  is  wholly  with- 
out foundation.  The  staves  and  lathwood^  were  landed 
tod  on  2l  wharf.  With  respect  to  these,  there  can  be 
no  doubt.  The  timber  was  discharged  from  the  ship  in 
the  montli  of  May,  previous  to  the  declaration  of  war; 
it  is  of  such  description  that  it  did  not  admit  of  b^ng 
stored;  it  would  have  been  injured  by  lying  on  the  land; 
and  the  only  ^lace  prpper  t^Dkeep  it  in,  was  the  one  se- 
lected, .a^reek,  or  smidl  Cove,  wlicre  the  tide  ebbs  and 
flows,  but  whiph  was  not  navigable  even-  for  bpats  or 
SCOWS ;  for  it  seems  it  was  nec(*ssary  to  clear  it  out  to 
admii  a  scow  into  it.  Moreover,  it  was  ncsessary  to 
secure  the  entrance  of  this  creek  by  booms  or  timber 
liyd  across  its  mouth,  fastened  by  piles  or  stakes  driven 
into  the  flats.  This  timber  was  thus  secured  and  stored 
iW  the  usual  way  in  which  proprty  of  this  description 
is  managed;  and  wto,  to  fdl  inlii^nts  and  purposes,  as 
much  lodged  s;iiiimffounded  in  this  place,  under  a  bail* 
nient,  aim  in  civil  hands.  ^1  Rob.  p.  %tSJ  as  if  it  h^ 
been  in  a  ship  yard.  It  m'^sr,  therefore,  he  a  great 
stretch  of  po^er  and  pv*erogative  to  eitend  the  reason 
of  the  prfictice  of  Oi^at  Britain  in  condemning  proper^ 
ty  faund  in  its  harbors  and  jdn  board  Vessels,  to  proper- 
ty in  the  situation  of  that  in  question:,  and  unless  tho 
practice  <rf  Great  Britain  has  extended  totheseisotv 
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and  condemnation  of  enemies*  frafcrtj  foond  on  land    bbowjt 
at  the  time  of  brealLing  out  of  hostititiesy  no  sanction       v. 
can  be  derived  fniin  her  practice  in  favor  of  the  confia-  upstates. 
cation  of  this  (roperty,  , 

The  casoy  was  submitted  by  the  Jaittamey  General  upon 
the  arg^ument  contained  in  the  opinion  of  thf^  honorable 
judge  Storyt  in  the  Circuit  Court,  which  came  up  in 
the  transcript  of  the  record. 

fFednesday,  JVaveh  2d*    treient....M  the  Judges. 

MaHshall,  Clu  J.  delivered  the  o[>inion  of  the  Court* 
as  follows: 

The  material  facts  in  this  case  are  tlicsc : 

'The  Emulous  owned  by  John  Delano  and  others 
citizens  of  the  United  States^  was  chartered  to  a  com- 
I»any  carrying  on  trade  in  Great  Britain^  one.  of  whom 
was  an  American  citizen,  for  the  purpose  of  carrying  a 
cargo  from  Savannah  to  Plymouth.  After  tbe  cargo 
was  put  on  boardf  the  vessel  ^&s  stopped  in  port  by 
the  ei|ibai*go  of  the  4th  of  April,  1812.  On  the  25th 
of  the  same  month,  it  was  agreed  between  the  master 
o^^the  ship  and  the  agent  of  the  shipi^crs,  that  she  shoold 
proceed  with  her  cargo  to  New  BeJf  >ril,  wl'ere  hl^r 
owners  resided,  and  remain  there  witlioiit  prejudice  to 
the  charter  party.  In  pursuance  of  this  a/^reement;;  the 
Emulous  proceeded  to  New  Bedford,  whei*eshe  continued 
until  after  the  declaration  of  war.  Ii)  Ootuber  or  No- 
vember, tlie  ship  was  unloaded  and  th^  cargo;  except 
the  pine  timber,  was  landed.  The  pine  timber  was 
floated  up  a  salt  water  creek,  wheve,  at  low  tidOf  the 
ends  of  the  timber  rested  on  the  mud,  where  it  was  se- 
cured from  floating  out  with  the  tide,  by  impediments 
fastened  in  the  entrance  of  the  creek.  On  the  7th  of 
November,  1812,  the  cargo  was  sold  by  the  agent  of 
the  owners,  who  is  an  American  citizen,  to  the  Clai- 
mant, who  is  also  an  American  citizen.  On  the  19th 
of  April,  a  libel  was  filed  by  the  attorney  for  the  Uni- 
ted States,  in  the  district  Court  of  Massachusetts, 
against  the  said  cargo,  as  well  on  behalf  of  the  United 
States  of  America  as  for  and  in  behalf  of  John  Delano 
and  of  all  other  persons  concerned.    It  does  not  kippear 

YOL.  VIH.  f  6 
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jiRo'fVN    tbat  this  seizure  was  made  under  any  instructions  from 
T.        the  president,  of  the  United  States  5  nor  is  there  any 
il.stATi.s*  evidence  of  its  having  hi^  saiictiony  unless  the  libels  be^ 
.-.^ing  (ilfd  and  prosecuted  by  the  law  officer  who  repre- 
sents the  goveriiiuent,  must  imply  tliat  sanction. 

On  the  contrary,  it  is  admitted  that  the  seizure 
was  made  by  an  individual,  and  the  libel  filed  at  his  in- 
stance, by  the  district  attorney  who  acted  from  iiis  own 
impressittns  of  what  appertained  to  his  duty.  The  pro- 
perty was  claimed  by  Armitz  Brown  under  the  purchase 
made  in  the  pi^'ceding  November. 

The  district  Court  dismissed  the  libel.  The  Circuit 
Oururt  reversed  tliis  sentence,  and  condemned  the  pine 
timber  as  enemy  property  forfeited  to  the  United  States. 
Fnrai  the  sentence  of*  the  Circuit  Court,  the  Claimant 
appealed  to  this  Court 

The  material  question  made  at  bar  is  this.  Can  the 
pino  timber,  even  admitting  the  pro[>erty  not  to  be 
changed  by  the  sale  in  November,  be  condemned  as 
jirize  of  war  ? 

The  cargo  of  the  Kmiilous  having  been  legally  ac- 
quired and  put  on  board  tiie  vessd.  having  been  detain- 
ed by  an  embargo  not  intended  to  act  on  foreign  pro- 
l>erty>  the  vessi^l  having  sailed  before  the  war,  from 
Savannah,  under  a  stipulation  to  re-land  tlie  cargo  in 
some  ]Mirt  of  the  United  States,  the  re-landing  having 
been  made  with  respect  to  tlie  residue  of  the  cargo,  and 
tlie  pine  timber  having  been  floated  into  shallow  water, 
where  it  was  secured  and  in  the  custody  of  the  owner 
of  the  ship,  an  A:noriran  citizen,  the  Court  cannot  per- 
ceive any  solid  -distinction,  so  far  as  respects  confisca- 
tion, between  this  property  and  otlier  Britisli  property 
found  on  land  at  the  commencement  of  hostilities.  It 
will,  tlierefore  be  considered  as  a  question  i*elating  to 
8\i(*h  property  generally,  and  to  be  governed  by  ilie 
-ame  rule. 

Respecting  tlie  power  of  government  no  doubt  is  en- 
tertained. That  war  gives  ta  the  se^reign  full  right 
to  take  the  persons  and  confiscate  the  property  of  the 
enemy  wherever  found>  is  conceded.    The  ^itigatioiis 
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oi'  this  rigid  rule,  which  the  humane  and  'wis|s  jiolicy  of    b&dwn 
modern  times  has  introduced  into  practice,  will  more  or        v. 
Ic-sij  affect  the  exercise  of  this  riglit,  but  cannot  impair  v.stat^bs^ 
the  right  itself,    lliat  remains  undiminished,  and  \\hen  —"——"p.- 
the  sovereign  authority  shall  chuse  to  4)ring  it  into  ope- 
ration, the  judicial  depiU'tment  must  give  efiVct  to  its 
will.    But  until  tliat  will  shall  be  expressed,  no  power 
of  condemnation  can  exist  in  the  Court. 

The  questions  to  be  decided  by  the  Court  are : 

1st.  'May  enemy's  propcily,  foiind  on  land  at  the 
commencement  of  hostilities,  be  seized  and  condemned 
as  a  necessary  consequence  of  the  declaration  of  war  ? 

2d.  Is  there  any  legislative  act  which  authorizes  auth 
seizure  am V  condemnation  ? 

Since,  in  this  counti^,  from  the  structure  of  our 
guvernment,  pix)ceedings  to  condemn  the  property  of 
an  enemy  found*  within  our  territory  at  the  declaration 
of  war,  can  be  sustained  only  upon  tlifi  principle  that 
tfiey  are  instituted  in  execution  of  soine  existing  law, 
we  are  led  to  ask. 

Is  the  declaration  of  war  such  a  law?  Does  that  de- 
claration, by  its  own  ojieration,  so  vest  the  property 
of  the  enemy  in  the  government,  as  to  support  proceed^ 
ings  for  its  seizure  and  confiscation,  or  does  it  vest  only 
a  right,  the  assertion  of  which  depends  ori  the  will  of 
the  sovereign  power  ? 

The  universal  practice  of  forbearing  to  seize  and  con- 
fiscate debts  and  credits,  the  principle  universally  re- 
ceived, that  the  right  to  tiicuji  revives  on  the  restoration 
of  peace,  would  seem  to  prove  that  war  is  not  an  abso« 
lute  confiscation  of  this  j>ro])erty,  but  simply  confers 
the  ridit  of  confiscation. 

Between  debts  contracted  under  the  failli  of  laws,  and 
property  acquired  in  tlie  coui*se  of  trade,  on  the  faith 
of  the  same  laws,  reason  draws  no  distinction;  aiulf 
although,  in  practice,  vessels  with  their  cargoes,  found 
in  port  it  the  declaration  of  war,  may  have  been  seized^ 
it  is  not  1>elieved  that  modeni  us^gp  would  sanction 
the  seiztii*e  of  the  goods  of  an  enemy  ton  iand^  wbicli. 
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BRowir    were  ficquired  in  peace  in  the  course  of  trade.    Such 
V.        a  proceeding  is  rare,  and  would  be  deemed  a  harsh  ex- 
u.sTATEs.  errise  of  tiic  rights  of  war.     But  although  the  practice 
■  in  this  respect  may  not  be  unifomif  that  circumstance 

does  not  essentially  affect  the  question.  Tlie  enquiry 
isy  wl.'ether  such  property  vests  in  the  soVereIgn  by  •  the 
mere  declaration  of  war»  or  remains  subject  to  a  right 
of  confiscation^  tlie  exercise  of  which  depends  on  the 
national  mtiII  :  and  the  rule  which  applies  to  one  case^ 
so  far  as.respects  the  operation  of  a  declaration  of  war 
on  the  thincc.  itself,  must  apply  to  all  others  over  which 
war  gives  an  equal  right  The  right  of  the  s/^vereign 
tf>  confiscate  debts  b«*ing  precisely  the  same  with  the 
right  to  confiscate  other  property  found  in  the  country, 
the  op^'ration  of  a  declaration  of  war  on  debts  and  on 
other  pfiperty  found  within  the  country  must  b^  the 
same.    What  thi  n  is  this  operation  7 

Even  Bffnkershoek,  who  maintains  the  broad  princi- 
ple, that  in  war  every  thing  done  against  an  enemy  is 
lawful;  that  he  may  be  destroyed,  though  unarmed  and 
defenceless;  that  fraud,  or  even  poison,  may  be  em« 
ployc  J  against  him ;  that  a  most  unlimited  right  is  ac- 
quii^d  to  his  person  and  property ;  admits  that  war  does 
not  transfer  to  the  sovereign  a  debt  due  to  his  enemy ; 
and,  therefoi*e,  if  payment  of  such  debt  be  not  exacted, 
i»eac<  revives  the  former  right  of  the  creditor ;  « be^ 
<^caus%''  lie  says,  «<the  occupation  which  is  had  by 
<<  Wi\r  consists  more  in  fact  tlian  in  law/*  He  adds  t» 
his  observations  on  this  subject,  <*  let  it  not,  however, 
**  be  suppf»sed  that  it  is  only  true  of  actions,  that  they 
<<  are  not  condenme^l  ipsojurCf  for  other  things  also  be- 
**  Idfn^nf;  tin  the  enemy  may  be  concealed  and  escape 
«« C(  Qiiemnation.'' 

Vdttd  Mays,  that  ^<  the  sovereign  can  neither  detain 
'^  the  pers'ins  nor  tlie  propi*rty  of  those  subjects  of  the 
'<  enemy  wdo  an*  within  his  dominions  at  the  time  of 
^<  tlie  declanition/^ 

It  is  true  th  at  this  rule  is,  in  terms^  anplied  by  Vattel 
to  the  pi^opprt)-  of  those  only  who  are  personally  within 
the  territory  at  the  commencement  of  hostilities ;  but  it 
ap[dies  equaUy  ,to  things  in  action  and  to  tl.ings  in  pos- 
session; and  if  wair  did,  of  iti^If,  without  any  further 
e^^erciso  of  the  sovereign  wttl^  vest  the  proper^  of  the 
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many  in  the  8oyereign»  his  presence  could  not  ettmpt    akowh 
it  from  this  operation  of  war.    Nor  ran  a  reason  be        10. 
perceived  for  maintaining  that  the  public  faith  is  more  u.statss. 
entilrely  pledged  for  the  security  of  property  trusted  in  — ~-^^ 
the  territory  of  the  nation  in  time  of  peace,  if  it  be  ac- 
companied by  its  owner,  than  if  it  be  confided  to  the 
care  of  others. 

ChiUii9  nfter  stating  the  general  right  of  seizure,  says, 
«  But,  in  strict  justice,  that  right  can  take  effect  only 
<<  on  those  possessions  of  a  belligerent  which  have  conic 
« to  the  hands  of  his  adversary  after  the  declaration  of 
<<hoBtilitie6.'' 

The  modem  rule  then  would  seem  to  be,  that  tangi* 
Ute  property  belonging  to  an  enemy  and  found  in  the 
country  at  the  commencement  of  war,  ought  not  to  b^ 
immediately  confiscated j  and  in  almost  every  commer- 
cial treaty  an  article  is  inserted  stipulating  ^or  the 
right  to  withdraw  such  property. 

This  rule  appears  to  be  totally  incompatible  with  the 
idea,  that  war  does  of  itself  vest  the  property  in  the 
belligerent  goTernment.  It  may  be  considered  as  the 
opinion  of  all  who  have  written  on  the  jut  MH,  that 
war  g^ves  the  right  to  confiscate,  but  docs  not  itself 
confiscate  the  property  of  the  enemy;  and  thdr  rules 
go  to  the  exercise  of  this  right. 

The  constitution  of  the  United  States  was  framed  at 
a  time  when  this  rule,  introduced  by  commerce  in  favor 
ot  moderation  and  humanity,  was  received  throughout 
the  civilized  world.  In  expounding  that  constitution,  a 
construction  ought  not  lightly  to  be  admitted  which' 
would  give  to  a  declaration  of  war  an  effect  in  this 
counti^y  it  does  not  po<is**ss  elsewiicrc,  and  which  would 
fetter  that  exercise  of  entire  discretion  respecting  ene- 
my property,  which  may  enable  the  government  to  ap- 
ply to  the  enemy  tiie  rule  that  he  applies  to  us. 

If  we  look  to  the  constitution  itself,  we  find  this^  ge- 
neral reasoning  much  strengthened  by  the  words  of  that 
instrument. 

That  the  declaration  of  war  l^as  only  the  eflfect  of 


126  SUPREME  COURT  U.  S. 

fsBowN    placing  the  two  nations  in  a  state  of  hoBtility^  of  pro- 

V.        duvAiig  a  state  of  wai'f  of  giving  those  rights  .which  wai' 

r.sTATEs.  confers;  but  not  of  operating^  hy  its  own  for^,  any  of 

-  •those  results,  such  as  a  ti*ansfer  of  propi  Ky^  which  are 

usually  i>i*ofluce(l  by  ulterior  measures  of  governmenty 

is  fairly  deduciblc  from  the  enumeration  of  powers 

which  accom]mnie8  that  of  declaring* war.    <<  Congress 

<*  shall  have  power" — •<  to  declare  war,  grant  letters  of 

*<  marque  and  reprisal,  and  make  rule^  concerning  cap- 

<*  <ui*es  on  land  and  water." 

it  would  be.iTstraining  this  clause  within  narrower 
limits  than  the  words  themselves  imiMirty  to  say  that  the 
power  to  make  rules  concerning  captures  on  land  and 
wator,  is  to  be  confined  to  captures  v^hich  ai*e  extetri- 
torial.  If  it  extends  to  rules  respecting  enemy  proper- 
ty found  within  tlic  territoiT^,  then  we  perceive  an  ex- 
press grant  to  congress  of  the  power  in  question  as  an 
independent  substantive  power,  not  included  in  that  of 
declaring  war* 

The  acts  of  congress  furnish  many  instances  of  an 
opinion  that  the  declaration  of  war  does  not,  of  itself^ 
authorize  proceedings  against'the  persons  or  projicrty 
of  the  enemy  found,  at  the  time,  wiihin  the  territory. 

War  gives  an  equal  right  over  pei'sons  and  property : 
and  if  its  declaration  is  not  consiclei'cd  as  prescribing  a 
law  respecting  the  jier^on  of  an  enemy  found  in  our 
country,  neither  does  it  prescribe  a  law  for  his  proper- 
ty. The  act  coucA^rning  alien  enemies,  which  confers 
on  the  pit^sident  very  gi^eat  discretionary  powers  i-e- 
specting  their  persons,  affords  a  strong  im])lication  that 
he  did  not  possess  those  i)o Wei's  by  virtue  of  the  deqla- 
ration  of  war. 

The  <<  act  for  the  safe  keeping  and  accommodation  of 
prisoners  of  war,"  is  of  the  sanic  character. 

The  act  prohibiting  trade  Mith  the  enemy,  contains 
lliis  clause-: 

«  Ani  be  it  further  enacted.  That  the  piTsident  of 
^«  the  United  States  be,  and  he  is  hei*eby  authorized  to 
M{riv»rftt  Wj  liQie  within  six  months  ailer  the  passage 
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^*  of  this  act,  passports  for  the  safe  transportation  of    bbown 
**  any  ship  or  other  property  belonging  to  British  sub-        v. 
'<  jectsy  knd  which  is  now  within  the  limits  of  the  United  upstates. 
"States.**  ' 


The  phraseology  of  this  law  shows  that  the  property 
of  a  British  subject  was  not  considered  by  tlie  iejocisla- 
ture  as  being  vested  in  tlie  United  States  by  the  decla- 
ration of  war ;  and  the  authority  which  the  »ict  confers 
on  the  president,  is  manifestly  considered  as  one  wiiich 
he  did  not  previously  |)06sess. 

The  proposition  tliat  a  ucciaration  of  war  does  not, 
in  itself,  enact  a  confiscation  of  the  property  of  the  ene- 
my within  the  territciry  of  the  belligerent,  is  believed  to 
be  entirely  free  from  doubt.  Is  there  in  the  acf  of 
congress,  by  which  war  is  declared  agaiujjt  Great  Bri- 
tain,, any  expression  wbicli  would  indicate  such  an  in- 
tention ? 

That  act,  after  placing  the  two  nations  in  a  state  of 
war,  authorizes  the  president  of  the  United  States  t(> 
nse  the  whole  land  and  naval  force  of  the  United  States 
to  carry  the  war  into  elTect,  and  «  to  issue  to  private 
"  armed  vessels  of  the  United  States,  commissions  or 
**  letters  of  marvjue  and  general  reprisal  against  the 
«  vessels,  goods  and  eflTects  of  the  govei*nment  of  tlie 
"  united  Icingdom  of  Great  Britain  and  Ireland,  and 
« tlie  subjects  thereof." 

That  reprisals  may  be  made  oii  cneiiiy  p;'operty 
found  within  the  United  States  at  the  declaration  of 
war,  if  such  be  the  will  of  the  nation,  has  been  admit- 
ted ;  but  it  is  not  admitted  that,  in  the  declaration  of 
war,  the  nation  has  expressed  its  will  to  that  effect. 

It  cannot  be  necessary  to  employ  argument  in  show- 
ing that  Wlien  the  attorney  for  the  United  States  iusti- 
tu'tes  proceedings  at  law  for  the  xronliscation  of  ciietny 
property  found  on  land,  or  floating  in  one  of  our  creeks, 
in  tiic  care  and  custody  of  one  of  our  citizens,  he  is  not 
acting  under  the  authority  of  lettei*s  of  marque  and  re- 
prisal, stiUlcss  under  the  authority  of  ^itch  letters  is> 
sued  to  a  private  anned  vessel. 
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BBowN       The  <<  act  concerning  letters  of  marque^  prizes  anU 
V.        prize  goods/' certainly  contains  nothing  to  authorizf*. 
ESTATES,  this,  seizure. 


There  being  no  other  act  of  congress  which  beai*s 
upon  the  subject,  it  is  considered  as  proved,  that  the 
legislature  has  not  confiscated  enemy  prnjierty  which 
was  within  the  United  States  at  the  dex^laration  of  war, 
and  that  this  sentence  of  condemnation  cannot  be  sus- 
tai&ed. 

One  view»  however,  has  been  taken  of  tliis  subject 
which  deserves  to  be  further  consider^d.- 

It  is  urged  that,  in  executing  the  laws  of  war,  the 
executive  may  seize  and  the  Courts  condcmti  all  pro- • 
perty  which,  according  to  the  modern  law  of  nations^ 
is  subject  to  confiscation,  although  it  might  requiire  an 
act  of  the  legislature  to  justify  the  condemnation  of  that 
property  which,  accordbig  to  modern  usage,  ought  not 
to  be  confiscated. 

This  argument  must  assume  for  its  basis  the  position 
that  modern  usage  constitutes  a  rule  which  acts  direct- 
ly upon  the  thing  itself  by  its  own  force,  and  not 
through  the  sovereign  power.  This  position  is  not  al- 
Ipwed.  This  usage  Ls  a  guide  whirh  the  sovereign  fol- 
lows or  abandons  at  his  will.  The  rule,  like  other  pre- 
cepts of  morality,  of  humanity,  and  even  of  wisdom,,  is 
addressed  to  the  judgment  of  the  sovereign;  and  al- 
though it  cannot  be  disregarded  by  him  without  oblo- 
quy, yet  it  may  be  disregarded. 

The  rule  is,  in  its  nature,  flexible.  It  is  subject  to 
Infinite  modification.  It  is  not  an  immutable  rule'  of 
law,  but  depends  on  political  considerations  which  may 
continually  vary. 

Cominercial  nations,  in  the  situation  of  the  United 
States,  have  alwayi^  a  considerable  quantity  of  property 
in  the  possession  of  their  neighbohi.  When  war  breaks 
out,  the  question,  what  shall  be  done  with  enemy  pro- 
perty in  our  country,  is  a  question  rather  of  policy  than 
of  law.  The  rule  which  we  apply  to  the  property  of 
oqr  enemy,  will  be  applied  by  him  to  the  property  of 
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•ur  citizens.    Like  all  other  questions  of  *poiicy»  it  is    BHonfH 
proper  for  the  coni»ideration  of  a  department  wiiich  can        v. 
modify  it  at  will ;  not  for  the  consideration  of  a  d(*parN  v.bi  a  ^^es. 
meut  which  can  pursue  only  the  law  as  it  is  written.   It    .  ■      ^^^ 
is  proper  for  the  consideration  of  the  legislature^  not  of 
the  executive  or  judiciary. 

II  appears  to  the  Court,  that  the  power  of  confisca- 
ting enemy  pniperty  is  in  the  legislature,  and  that  the 
legislature  has  not  }et  declai*ed  its  will  (o  confiscate  pro- 
perty which  was  within  our  territory  at  the  dei  laration 
of  war.  The  Ctiurt  is  therei'ore  of  opinion  that  there  to 
error  in  the  sentf*nce  of  condemnation  prtnounvf^d  in  the 
the  Circuit  Court  in  this  case,  and  dotli  direct  that  the 
same  be  nveraed  and  annulled,  and  that  the  sentence  of 
the  District  Couit  be  affirmed. 

Stort,  J. 

In  this  case,  I  have  the  misfortune  to  differ  it;  opinion 
from  my  brethren  ;  and  as  the  grounds  of  the  decree 
were  fully  stated  in  an  opini<m  delivei*cd  in  the  Court 
below,  I  shall  make  no  apology  for  reading  it  in  th:» 
place. 

^Tbis  is  a  prize  allegation  filed  by  the  district  attor- 
ney, in  behalf  of  the  United  States,  and  of  Joini  Delano, 
against  550  tons  of  )nne  timber,  part  of  the  cargo  of  the 
American  ship  Emulous,  which  was  seized  as  enrmies' 
property,  about  the  5tii  day  of  April,  1813,  after  the 
same  had  been  discharged  from  said  ship,  and  while 
afloat  in  a  creek  or  dock  at  New  Bedford,  where  the 
tide  ebbs  and  flows. 

From  the  evidence  in  this  case,  it  appears  tl^at  the  ship 
Emulous  is  owned  by  the  said  John  Delano,  John  John 
son,  Levi  Jenny,  and  Joshua  Delano  of  New  Bedford^ 
and  citizens  of  the  United  States.  On  the  3d  day  of 
February  1812,  the  owners,  by  their  agents,  entered  in- 
to a  charter-party  with  Elijah  Brown  as  agent  of 
Messrs.  Christoptier  Idle,  Brother  and  Co.  and  James 
Brown,  of  London,  merchants,  for  said  ship,  to  proceed 
from  the  port  of  Charleston,  South  Carolina,  (where  the 
ship  then  lay,)  to  Savannali,  in  Georgia,  and  thei*e  take 
on  board  a  cargo  of  timber  and  stavesj»  at  ft  e^rtain 
VOL.  VIlJ.  17 
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]iUo.WN  ft-<^ight  stipulated  in  the  cliartor-partyy  and  proceed 
V.  with  the  sanif'  to  Plymouth,  in  Englanily  «  for  opdere  to 
tt.^TATES.  unlpad  tliere  or  at  any  (•tberof  his  inaj<'8^y'H  dook->ards 
— ^*— — ^Jn  England."  The  ship  acconlingfly  proceeded  to  Sa- 
Vaiinah,  tf>ok  on  board  the  agreed  cargo,  and  was  there 
dtoppcd  by  the  embargo  laid  b  Coi!gr«'SS  on  the  4th  of 
April  18i'2^  On  the  25th  of  the  same  xipril,  it  was  a- 
grefd  bi^twecnMr.  E.  Brc)Wii  and  the  master  of  the  shipy 
iliat  she  should  proceed  witli  tJic  cargo  to,  and  lay  at 
.New  Bedfoi'df  without  pnjudirc  to  the  charter-paWy, 
The  slilp  arcordingly  pnicceded  for  Now  B-  dford,  and 
aiTived  therein  the  latter  pirt  of  May  1812,  where,  it 
seems,  the  cargo  was  finally,  bat  the  ])articu(ar  time  is 
liot  stated,  unloaded  by  tlie  owners  of  thc^  ship,  the  stages 
put  into  a  wareliouse,  and  the  timbt'r  into  a  salt  water 
creek  or  dock,  where  it  has  ^ver  since  remained,  water- 
borne,  under  the  custody  of  said  John  Delano,  by  whom 
tl'ie  subsequent  seizut*c  was  made,  for  his  own  benefit  and 
the  benefit  of  the  United  Stated.  On  tjie  7t.h  November, 
1812,  Mr.  Elijlih  Brown,  as  agent  for  tiie  British  own- 
ers, (one  of  whom,  James  Brown,  is  his  brother,)  sold 
the  whole  cargo  to  the  present  claimant,  Mr.  Armitz 
Brown  (wlio  it  should  seem  is<  also  his  bi*other)  f  t  ':^43S 
dollar's  and  67  cents,  jiayable  in  nine  months,  for  which 
the  claimant  gave  his  note  accordingly.  ^The  master  of 
the  sMp,  Capt.  Allen,  swears  tl*at,  at  the  time  of  entering 
intoliic  chartbr-party,  Mr.  Elijah  Bn)wn  stated  to  i  im 
that  the  British  own^^rs  had  contracted  with  the  British 
government  to  furnish  a  large  quantity  of  timber  to  be 
delivered  in  some  of  his  majesty's  dock-yainls. 

Bcsidi^s  the  claim  of  Mr.  Brown,  there  is  a  claim  in- 
terposed by  the  owners  of  the  ship  Emulous,  praying  for 
an  allowance  to  them  of  their  expenses  and  charges  in 
the  premises. 

A  preliminary  exception  has  been  taken  to  the  libel 
for  a  supposed  incongruity  in  blending  the  riglits  of  the 
United  States  «nd  of  the  informer  in  the  manner  of  a 
qui  tarn  action  at  the  common  law* 

I  do  not  think  this  exception  is  entitled  to  much  con- 
sideration. It  is,  at  most,  but  an  irregularity  which 
cannot  affect  the  nature  of  the  proceedings,  or  oust  ^he 
jurisdiction  of  this  Court    If  the  informer  cannot  legal- 
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ly  take  any  interest^  the  United  States  have  sijU  a  rights    bbqwh 
it'  U^eir  title  is'otherwUe  weU  (bunded,  tci  claim  a  condcm-        v. 
nation:  Mor  would  apiioceedlngof  this  nature  be  deem-  u.sTATBSt 

ed  a  fatal  iri'egularitj'  in  Courts  having  jurisdiction  of — —» 

seizures^  whose  |irocee(hngs  are  governed  by  much  more 
rigid  rules  than  those  of  the  adajiralty.  .  It  is  a  princi- 
ple clearly  s«^ttk*d  at  the  common  liiw,  that  any  person 
might  seize  uncustomed  gOx;ds  to  the  use  of  himself  and 
the  king,  and  thereupon  inform  of  the  seizure ;  and  if, 
in  the  exchequer,  the  informer  be  not  eutitltd  to  any  paKy 
the  whole  shalU  on  such  information,  be  adjudged  to  the 
king.  For  tiiis  doctrine  we  have  the  authority  of  lord 
Hak*  Bdrg.  law  tracts,  227,  And  the  solemn  judgnent 
of  the  Couity  in  Uocv*  Bop^Hardr.  1S5. — mA  Maiden  v^ 
B^rtUtt,  Parker,  105.  The  same  rule  most  undoubtedly 
exists  in  the  prize  Court,  and,  as  i  apprehend,  applies 
with  greater  latilude^  All  property  captured  Jbelonga 
originally  to  the  crown  ;  and  individuals  can  acquire  a 
titli^  jthereto  in  no  other  manner  than  by  grant  from  the 

crowii.     The  Elstbe,  5,  Rah.  173 — t\.Ea»tj  619 The 

Maria  Francoise.  6  Rob*  2S2.  This,  howeyerf  does  not 
preclude  tlie  right  to  seize ;  on  the  contrary^  it  is  an  in- 
disputable principle  in  the  English  prize  Courts,  that  a 
subject  may  seize  hostile  property  for- the  use .  of  the 
crown,  wherever  it  i9  found ;  and  it  rests  in  the  discrc* 
tion  of  the  crown  whether  it  will  or  will  not  ratify  and 
consummate  the  seizure  by  proceeding  to  ccmdemnation* 
But  to  the  pi^ize  Court  it  is  a  matter  of  piire.indiflference 
whether  the  seizure  proceeded  originally  from  the  crown. 
Of  has  been  adopted  by  it ;  and  whether  the  crown  would 
take  j«re  caronae,  by  its  transcendant  pi*crogatiye,  or  jure 
aimiralUaiiSf  as  a.fiower  annexed  by  its  grant  to  the  of- 
iice  of  lord  high  admiral.  The  cases  of  captures  b;  non- 
commissioned vessels,  by  commanders  on  foreign  stations^ 
anterior  to  \var,  by  private  individuals  in. port  or  on  ihe 
coasts,  and  by  naval  coniiuanders  on  shore  on  unau* 
thorised  expeditions,  ai^e  all  Very  strong  illustrations 
of  the  principle.  Tlie  Jquila,  1*  Ru^j.  37.^^27'^  Twee 
GesuUer,  2.  Sdb.  28i<,  note.—Tlie  Rebeckahf  1.  Rob.  22,7 • 
— Tht  Oeriruydaf  2.  Rob.  ill. — The  Mlomanef  5.  Rob. 
U.—The  Charlotte,  4.  Rob.  282.— The  Rkhmon4,  5.  Rob. 
325. — TPIun-shaveik,  1.  Edw.  102.— ifa^  in  Uarg.  law 
tracts^  eh.  28»  p.  2^5.  And  i|i  ciises  where  private  oap- 
tors  seek  roniiemnation  to  tl\emselvcs,  it.  is  the  settled 
course  of  the  Coui*t,  on  failure  of  their  tifle,  to  decree 
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BJtownr    condemnation  to  the  erown  or  the  admiralty^  ds  ttie  ciiv 
Tt?.        cumstanccs  acquire.     The  Walsingham  Packet,  %  Rob. 
IT.8TATKS.  77. —  rhe  Etrusco,  *•  Rob.  262.  note.'^-^ni  the  cases  dtei 
•-*—-"——»  supra.     Nor  can  1  consider  these  principles  of  the  Bri- 
tish Courts  a  departure  from  the  law  of  nations;    The 
autlioiity  of  Pitffendatf'^nA  Ta^frfare  introduced  to  shew 
that  private  subjects  are  not  at  liberty  to  seize  the  pro- 
perty of  enemies  \vit!»out  the  c:.mniission  of  the  soven  ign^ 
and  if  fhey  do  they  a'-c  considered  as  pirates.    But  when 
attentiyei;-  considered,  it  strikes  me  that,  taking  the  Tull 
scope  of  thes^.^  author^,  they  will  not  be  found  to  support 
so  broad  a  position.     Fifff.  B.  6.  cL  6.  $  2i. — Vattelf  fl. 
3.  ch.  15.  §  223,  22i,  225,  226,  227.     f'^attel  himself  ad- 
mits ($234',)  that  the  declaration  of  war,  which  enjoins 
the  subjects  at  lafge  to  attack  the  enemy's  subjects,  im- 
jdies  a  gcnei*al  order ;  and  that  to  cohimit  hostilities  oq 
pur  enemy  without  an  order  from  our  s6vereign  after 
tlie  war,  is  not  a  violatiMU  so  much  of  the  law  of  nations 
as  of  the  public  kiw  applicable  to  the  sovereignty  of  our 
own  nation,  (§%%!>.)    And  \\e  explicitly  states,  (§  226.) 
that,  by  the  law  of  nations,  when^>nce  two  nations  arc 
engaged  in  war,  all  the  i^ubjects  of  the  one  may  commit 
h  .'stilities  against  titose  of  the  other,  and  do  them  all  the 
mischief  authorized  by  the  state  of  war.    All  that  he 
contends  for  is,  that  though,  by  the  declaration,  all  the 
subjects  in  gc^neral  are  ordered  to  attack  the  enemy,  yet 
t)iat  by  custom  this  is  usdally  restrained  to  persons  act- 
ing umler  commission  ;  and  that' the  general  order  does 
not  invite  the  suhjccts  to  undertake  any  offensive  expe- 
dition without  a'  commission  or  particular  order ;  ($  227.) 
and  tliat  if  they  do,  they  are  not  usually  treated  by  the 
enemy  in  a  manner  as  favorable  as  other  prisoners  of 
war,  *(§  226.)    And   Vattel  (§  227)  explicitly  declares^ 
that  the  declaration  of  war  <<  authorizes,  indeed,  and  even 
obliges  every  subject,  of  whatever  rank,  to  secure  the 
persons  and  things  belonging  to  the  enemy,  when  they 
fall  into  his  hands.    And  be  then  goes  on  to  state  cases 
in  which  the  authority  of  the  sovereign  may  be  presu- 
med, ($  228.)   The  whole  doctrine  of  Vattel,  fairty  con- 
sidered, amounts  to  no  more  than  this,  that  the  subject 
18  not  reipiired,  by  the  mere  declaration  of  war,  to  origi- 
nate predatory  expedition^  against  the  enemy ;  that  he  is 
not  authorized  to  wage  war  contrary  to  the  will  of  his 
own  sovereign ;  and  that,  though  the  ordinary  declara- 
tion of  war  imports  a  general  ai^ithority  to  attack  the  etjt  - 
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emy  antf  bid  property)  yet  custom  has  so  far  l^estrained    bi^owk 
its  meamrigt  that  it  is  in  general  confined  .to  persons        v. 
acting  under  the  particular  or  constructive  commission  ij.states. 
of  the  sovereign,    if,  thcrefc »n*,  the  subject  do  undertake     -       — 
a  predatory  expedition^  it  is  an  infringement  of  the  pub- 
jic  law  of  his  own  Qountry*  wh(»se  sovereigntj^  h-  Uius  in 
viidesy  but  it  is  not  a  violation  of  tlie  law  uf  nations  of 
which  the  enemy  has  a  right  toi  complain.    Jiut  if  ther 
property  of  the  enemy  ^/iifl  into  the  hands  of  a  subjects  ^a 
is  bound  to  secure  it. 

For  every  purpose  applicable  to  the  present  casc^  it 
doeji  not  seem  necessary  to  controvert  these  iiositions; 
andy  whatever  may  be  the'  correctni  ss  of  the  others^ 
I  am  perfectly  satisfted  that  the  position  is  well  founded, 
that  no  subject  can  le^lly  commit  hostilities,  or  capture 
property  of  an  enemyr  when»  either  expressly  or  con- 
striictivelyy  the  sovereign  has  prohibited  it.  But  sup- 
pose, he  does,  I  would  ask  if  the  sovereign  may  not 
ratify  bifli  proceedings ;  and  thus,  by  a  retroactive  ope* 
ration,  give  validity  to  them  ?  Of  this  there  seems  to  me 
no  legal  doubt.  The  subject  seized  at  bis  perils  and  the 
sovereign  decides,  in  the  last  resort,  whether  he  will 
approve  or  disapprove  of  the  act  ThorBharceih  1,  Edw. 
iOS.  The  authority  of  Puffendorf  is  stiU  less  in  favor 
iof  the  position  of  the  Claimant's  counsel.  In  the  section 
cited  (kodk  8,  ch.  6,  uc.  %i.J  PuiTcndorf  considers  the 
question,  to,  whdm  property  captured  in  war  belofigs ; 
^  question  ailso  examined  by  VaUel  in  the  229th  section  of 
the  book  and  chapter  above  referred  to.  In  the  course  of 
that  discicssion,  PuflTendorf  observes,  <*  that  it  may  b^ 
very  justly  questioned,  whether  every  thing  taken  in 
war,  by  private  IwsiUUieSf  and  by  the  bravery  of  private 
subjects  that  have  no  commission  to  warrant  them,  be- 
longeth  to  them  that  take  it.  For  this  is  also  a  paii;  of 
the  war,  to  appoint  what  persons  are  to  act  in  a  liostile 
manner  against  tho  enemy,  and  how  far  :  and,  in  con- 
sequence,  no  private  person  hath  power  to  make  de- 
vastations in  an  enemy^s  country  or  t»  carry  off  dpoii 
or  plunder  witliout  permission  from  his  sovereign:  and 
the  sovereign  is  to  decide  how  far  private  men,  whep 
they  are  permitted,  are  to  use  that  liberty  of  plunder ; 
and  whether  they  are  to  be  the  sole  proprietors  in  the 
booty  or  only  to  share  a  part  of  it :  so  that  all  a  pri- 
vate adventurer  in  waft  i:an  pretend  to^  is  no  more  than 
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BROWN    what  his  sovereign  will  please  to  allow  hitn ;  for  to  be  a 
V.        soldier  aiid  to  act  offcnsiveiy,  a  man  must  be  commis- 
U.ST  AXES,  sioned  by  public  authority/' 


As  to  the  point  upon  whicli  Puffendorf  here  expresses 
his  doubts^  I  suppose  that  no  person,  at  this  day*  enter- 
tains any  ijoubts.  It  is  now  clear,  as  I  have  already 
stati'dy  that  all  captures  in  war  enure  to  tliV  sovereign^ 
and  can  beciime  private  property  onI>  ^  by  liLs  grnnt. 
Butts  tliere  any  thing  in  PufF'mlorf  to  authorize  the* 
doctrine,  that  the  subject  so  seizkng  property  of  the 
enemy,  is  guilty  of  a  very  enormous  cnme — of  the  odi- 
ous crime  of  piracy  ?  And  is  tliere,  in  this  language, 
any  thing  to  show  that  the  sovereign  may  not  adopt 
the  acts  of  \(iis  subjects,  in  such  a  case,  and  give,tiiem 
the  efiect  of  full  and  perfect  ratification?  It  lias  not 
been  pretendcci,  that  I  recollect,  th|it  Grotius  supports 
tbe  'position  c^jntended  for.  To  me  it  seems  pretty 
clear  that  his  opinions  lean  rather  the  other  way ;  viz : 
to  support  the  indiscriminate  right  of  captors  to  all  pro* 
i)erty  captured  by  them.  Grotius^  liftv  d,  c/i.  6,  aec.  2, 
stc.  10,  sec*  12.  ^  Bynkerslioek  has  not  discussed  the 
question  in  dii^ct  terras.  In  one  place  (B^nk*  Pub.  Jn- 
rUf  ch.  Sj)  he  says,  that  lie  is  not  guilty  of  any  crime, 
by  the  laws  of  war,  who  invades*  a  hostile  shore  in  hopes 
of  getting  booty.  It  is  true  that,  in  another  place  (ill. 
cA.  20,)  he  admits*  in  conformity  to  his  doctrine  else- 
where, (idf.  eh.  17^)  that  if  an  uncommissioned  cruizer 
should  sail  for  the  purpose  of  making  hostile  captures, 
she  might  be  dealt  with  as  a  pirate,  if  she  made  any 
captiircs  except  in  self-defence.  But  this  lie  expressly 
grounds'  upon  the  municipal  edicts  of  his  own  country 
in  i«latioi)  to  captures  mdde  by  its  own  subjects.  And 
he  says,  every  declaration  of  war  n6t  only  ]iermits  but. 
exp>essly  ordei*s  all  subjects  to  injure  the  enemy  by  ev« 
ery  possible  m^ans;  not  only  to  avei*t  the  danger  of 
capture,  but  to  capture  and  strip  the  enenpgr  of  alibis 
property.  And,  looking  to  the  general  scope  of  his  ob- 
servations, (id.  ch,  8,  #>  4*  ^A*  ^^  4"  ^'^•)  I  think  it  may, 
not  unfairly,  be  argued  that,  independent  of. particular 
edicts,  the  subjects  of  hostile  nations  might  lawfully 
seize  each  other^s  property  wherever  found :  at  least, 
be  states  notliing  from  which  it  can  be  inferred  that 
the  SQvel^ign  might  not  avail  hiinself  or  property  cap* 
tured  from  the  enemy  by  nncQUuniMioned  snbjecfi.    On 
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the  whole,  I  hold  that  tho.  true  doctrine  of  tlie  law  of    beowk 
nations*  found  in  foreign  jurists*  is*  that  private  citi-        r« 
zens  cannot  ai*qulre  to  themselves  a  title  to  hostih^  pro-  u.statjss* 

perty,  unless  it  is  seized  under  the  commission  of  tlieir 

sovereign  |  and  tiiat,  if  thoy  depredate  upon  the  enemy, 
they  act  ujion  their  peril,  and  may  be  liable  to  punish* 
ment,  unless  th«*ir  acts  ar«  adopii-d  by  their  sovereign. 
That,  in  modern  times,  the  mere  declaration,  of  war  is 
Act  supposed  to  clothe  the  citiz<  ns  with  authority  to 
capture  hostile  propi  rty,  but  that  they  may  lawfully 
seize  -hostile  property  in  tht  ir  own  defence,  and  are 
bound  to  secure*  for  the  use  of  the  sovereign*  all  iiostilc 
property  which  fails  into  their  hnnds.  If  the  principles 
of  British  prize  law  go  further,  J  am  free  to  say  thut  I 
consider  them  as'  the  law  of  this  counlrv.    . 

vl  have  been  led  into  this  discussion  (»1  the  doctrine  of 
foreign  Jurists,  farther  than  I  originally  intendtd; 
because  the  practice  of  this  Court  in  prize  proceedings 
must,  as  I  have  already  intimated,  be  governed  by  the 
roles  of  admiralty  law  disclosed  in  Englihh  reports,  in 
pref)srence  to  the  mere  dicta  of  elementary  writers.  I 
thought  it  my  duty,  however, -i;o  notice  these  authori- 
ties, because  they  seem  generally  relied  on  by  the  Clai- 
mant's counsel.  In  my  judgment,  the  libel  is  well  and 
properly  brought;  atleast  for  all  the  purposes  of  jus- 
tice between  the  pairties  before  the  Courts  and  I  oven^dc) 
the  exception  taken  to  its  sufficiency. 

Having  disposed  oft'  this  objection*  1  come  now  lo  con- 
sider the  objection  made  by  the  IJnited  States  against 
tjie  sufficiency  of  the  claim  of  Mr.  Brown  ,*  and  I  am  en- 
tirely satisfied  that  his  claim  must  be  rejected.  .  It  is  a 
well  known  rule  of  the  prize  Court*  that  the  €9ms  pro- 
bandi  lies  on  tiie  Claimant;  he  must  make  out  a  good 
and  sufficient  title  before  he  can  call  npon  the  captors 
to  shew  any  ground  for  the  capture.  The  Waisingham 
packet,  2*  B^.  77.  If*  thei*crore*  the  Claimant  make 
no  tide*  or  trace  it  imly  by  illegal  transactions*  his 
daini  must  be  rejected*  and  the  Court  left  to  dispose  of 
the  cause*  as  the  other  parties  may  establish  their  rii?hts4 
In  the  present  case*  Mr.  Brown  claims  a  title  by  virtue 
of  a  contract  and  sale  made  by  alien  enemies  since  the 
war :  I  say  by  alien  ^enemiss ;  for  it  is  of  no  importance 
what  the  character  of  the  agent  is;  the  transaction 
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nowK    must  hare  the  saoi^  legal  construction  as  though  made 
V.        bjr  the  aliens  tbemselevs.    Now:  admitting  that  this  sale 
u.sTATEs.  was  not  colorable^  but  hoiu^  fide,  which,  howeYer^  I  am 
'  not^  aiyresenty  disposed  to  believe^  still  it  was  a  con- 
tract maHe  w^ith  enemies,  pending  a  known  war;  and 
therefore  intalid.    No  ptiticiple  of  national  or  munici- 
pal law  is  better  settled,  than  that  all  contracts  with  sin 
enemy,  made  during  war,  are  utterly  void.    This  prin- 
ciple has  grown  hoai:y  under  the  reverend  respect  of 
centuries  I  (19,  Edw.  4,  6,  cited  TkeoL  Dig.  lih.  1,  ch. 
6,  ite»  21*    Ex  parte  Bonsmaker.  IS,  Ve^»  jun.  71— 
9risUm  v.  Unvers,  6,  T.  R.  45,)  and  cannot  now  be  sha- 
ken without  uprooting  the  very  foundations  of  national 
taw*    JB^*  ^^uiesU  Fvb.  Jans,  ch.  3. 

I,  therefore,  altogether  reject  the  claim  interposed  by 
Mr,  Brown.  What,  then,  is  to  be  done  with  the  pro- 
perty? It  is  contended,  on  the  part  of  the  United 
States,  that  it  ought  to  be  condemned  to  the  United 
States,  with  a  recompense,  in  the  nature  of  salvage,  to 
be  awarded  to  Mr.  Delano.  On  the  part  of  the  Claim- 
«nt^s  counsel  (who,  under  tlie  circumstances,  must  1>e 
considered  as  arguing  as  andcxts  ciirioe  to  inform  the  con- 
science of  the  Court)  it  is  contended,  1st.  That  this 
Court,  as  a  Court  of  prize,  has  no  proper  jurisdiction 
o>er  the  cause.  2d.  That  if  it  have  jurisdiction,  it  can- 
not award  condemnation  to  the  United  States,  for  seve- 
ral reasons.  1st.  Because,  by  the  law  of  nations,  as 
now  understood,  no  government  can  lawfully  confiscate 
ihe  debtsr  credits,  or  visible  piroperty  of  alien  enemies, 
VFfaich  have  been  contracted  or  come  iiito  the  country 
iiirifig  peace.  2d.  Because,  if  the  law  of  nations  does 
not«  the  common  law  doer,  afford  such  immunity  {h)m 
confiscatiqm  to  property  situated  like  the  present.  Sd. 
Becauset  if  the  rij;ht  to  confiscate  exist,  it  can  be  exer- 
cised ortly  by  a  positive  act  of  cona^ress,  who  have  not 
yet  legidated  to  tins  ext<^nt.  4th.  Bocause,  if  the  last 
position  be  not  fully  accurate,  yet,  at  all  events,  this 
i>rocess,  being  a  high  prerogative  power,  ought  not  to 
Be  exercised,  etcept  by  express  instructions  from  the 
president,  whieh  are  not  shown  in  this  case. 

Some  of  these  questions  are  of  vast  importance  and 
most  extensive  operation;  and  I  am  exceedingly  oHl- 
ged  to  the  gentlemeh  wlio  have  a^ (ued  them  with  so 
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iBQcti  ability  and  learning;,  for  delight  which  they  ha\c    brown 
thrown  upon  a- path  sq  intricate  and  obscui*e.    I  hnve        r% 
giren  thea^  questions  as  much  consideration  as  the  state  u.states. 

of  my  health  aiid  the  brevity  of  time  would  allow;  and : — 

I  shall  now  ^ve  them  a  distinct  and  separate  discus- 
6ion»  that  I  may  at  least  disclose  the  sources  of  my  er- 
rorSf  if  any>  and  enable  those  who  unite  higher  powers 
of  discernment  witli  moret^xtensive  knowledge^  to  ^ive 
a  more  exact  and  just  opinion. 

And  iirst...»As  to  the  jurisdictionof  this  Court  in  mat- 
ters of  piize. 

This  depends  partly  on  the  prize  aca  of  26th  June, 
1812,  ch.  107*  $  6,  and  partly  on  the  true  cxtctit  and 
meaning  of  the  admirhlty  and  maritime  jurisdiction 
conferred  on  the  Courts  at  the  United  States.  The  act 
of  2dth  June,  18129  ch.  10^  provides  tiiat  in  all  cascis 
of  captured  vessels,  goods  >an<!  effects  which  shall  be 
brought  witliin'ihe  jurisdiction  i\{  the  United  States,  the 
district  Court  shall  have  exclusive  original  cognizance 
tbei*eof9  as  in  civil  causes  of  admiralty  and  m-  rilime 
jurisdiction.  The  act  of  18th  June^  1812,  ch.  102,  de- 
claring war,  authorizes  the  president  to  issue  ii'tters  of 
marque  and  reprisal  to  private  armed  8hips  pgainst  the 
vessels,  goods  and  eff  cts of  the  Brrtisli govirnmenl  and 
its  subjects;  and  to  use  the  whoie  land  and  navartbrce 
of  the  United  States  to  carry' the  w^ar  into  cflTect.  In 
neither  of  these  acts  is  there  any  limitation  as  to  the 
places  wher«*.  captures  nuiy  be  made  on  th^  land  or  on 
the  ueas ;  and,  of  course,  it  would  seem  timt  the  right 
of  the  Cotirts  to  adjudicate  r  spectin^  captures  would  be 
corextensive  with  such  captures,  wherevei'  made,  unless 
the  jurisdiction  ronfen  ed  is  manifestly  confined  h}  the 
former  act  to  captures  made  by  private  ai*med  vessels. 
It  is  not,  however,  m^cessary  closely  to  sift  this  txvint, 
as  it  may  now  be  considered  as  settled  law,  thai  the 
Courts  of  the  United  States,  under  tiic  judicial  act  of 
30th  September,  1789,  ch.  20,  have,  by  the  delegation 
of  all  civil  causes  of  admiralty  and  maritime  jurisdic^ 
tion,  at  least  as  full  jurisdiction  of  all  causes  of  ])rizc 
as  the  admiralty  in  England.  Olass  mid  aL  v.  the  sloop 
Betsey  and  al.  3  Dnll.  6.  Talbot  v.  JatisoUf  3  Ball.  133 
FenhaUew  andaL  v.  DoanYs  admivistmtors.  3  Vitll.  54 
Jemnings  v.  Carson,  ^  Craiich,  2.  Over  what  captui^es, 
VOI^.  VIII  18 
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jUMfWN    tlieriy  has  the  admiralty  jurisdiction  as  a  prize  Courti 

V.        This  is  a  question  of  considerable  intricacj,  and  has  not 

F.STATB8.  as  yet,  to  my  knowledge,,  been  fully  settled.    It  has* 

...i-ii^.......  hccn  doubted  whether  the  admiralty  has  an  inherent 

jurisdiction  of  prize,  or  obtains  it  by  virtue  of  the  com- 
mission usucdly  issued  on,  the  breaking  out  of  war. 
That  the  exercise  of  the  jurisdiction  is  of  very  high  an- 
tiquity and  beyond  the  time  of  memory,  seems  to  be  in- 
eontestible.  It  is  found  recognized  in  various,  articles 
of  the  black  book  of  the  admiralty,  in  public  treaties 
and  proclamations  of  a  very  early  date,  and  in  the  most 
venerable  relics  of  ancient  jurisprudence*  See  RM» 
CotL  Marit. Intro,  p.  6,. 7.  Id*  InsinicHonSf  3  ir.«  Sip. 
10,  art.  18,  Sfc.  Id.  p.  12,  iwte  letter.  Edw.  Sf  •/}.  D. 
1543.  a'reaiy  Hcimj  7  and  Cluirles  8,  J.  I).  1497.  Rob. 
CM.  Marit.  p.  83  and  p.  98,  art.  8»  Rob.  CdL  'Mir.  p. 
18(9,  note.  Roughtoniart.  19,  20,  ^*c.  ^c.  passim.  In- 
Lindo  V.  Rodney,  Doug.  613,  note,  Loi*d  Mansfield,  in 
discusstf)g  the  subject,  admits  the'immemorial  antiquity 
of  the  prize  jurisdiction  of  the  admiralty;  but  leaves  it 
uncertain  wlictiier  it  was  coeval  with  the  instance  juris- 
diction* and  whether  it  is  constituted  by  special  com- 
mission, or  only  called  into  exercise  thereby.  After 'the 
doubts  of  so  eminent  a^  judge,  it  would  not  become  me 
to- express  a  decided  opinion.  But  taking  the  fact  thaty 
in  the  earliest  tioies,  the  jurisdiction  is  found  in  the  pos- 
session of  tlfc  admlriilty,  independent  of  any  known 
si}cciai  commission;  thut,  in  other  countries,  and  espe- 
cially in  France,  upon  whose  ancient  prize  ordinances 
the  administration  of  prize  law  seems,  in  a  gpeftt  mea- 
sure, to  have  been  modelled,  CVide  Ordin,  of  Prance. 
A.  1).  I'lm,  Rob.  Cdl.  Marit.  p.  75.  Ordin.  of  France, 
.4. 1).  1584.  Id.  p.  105.  Treaty  Henry  7  and  Chaf4e$ 
8.  Id.  J).  83,  and  Rob.  note.  Id.  lOBJ  the  jurisdiction 
has  uniformly  belonged  to  the  admirajlty ;  there  seems 
Very  strong  reason  to  presume  that  it  always  consti- 
tuted an  ordinary  and  not  an  extraordinary  branch  of 
the  admiralty  poMrci*s :  and  so  I  apprehend  it  was  con- 
sidered by  the  Suprein*'  Court  of  the  United  States,  in 
Glass  and  al.  t?.  tlie  Betsdy,  3  DaU.  6^ 

However  this  question  may  be,  as  to  the  right  of  tie 
admiralty  to  take  co^jjnizance  of  mer<(  captures  made  on 
the  land,  exclusively  bv  land  forces,  as  to  which  I  give 
no  opinion,  it  is  very  clear  that  its  jurisdiction  is  not 
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confined  to  mere  captures  at  sea.    The  prize  jnrisdic-    BRtiiWlr 
tion  docs  not  depend  upon  locality^  but  upon  the  subject       v. 
matter.    The  word8  of  the  prisMS  commission  contain  u^tatIbs; 

authority  to  pi*oceed  upon  all  and  rU  manner,  of  cap-  ... .._.. 

tures^  seizures,  prizes  and  reprisals  of  all  ships  and 
goods  that  are  and  shall  be  taken.  The  admiralty, 
therefore,  not  orly  takes  cognizance  of  all  captures 
made  at  sea,  in  creeks,  liavens  and  rivers,  but  also  of 
ail  captures  made  on  iand^  where  the  same  have  been 
made  by  a  naval  force,  or  by  co-operation  with  a  naval 
force.  This  exercise  of  jurisdiction  is  settled  by  the 
most  solemn  adjudications.  Key  and  Hubbard  v.  Fearsei 
cited  in  L^  Cauoc  v.  Edtn^  Doug.  606.  Lindo  v.  Rodiiey^ 
Doug.  613,  note.  T/ie  capture  of  Hie  Cape  of  Good  Hope^ 
2  Rob.  274«  The8tdla  del  wYorte,  5  Bob.  349.  Tlie  islatul 
of  Trinidadf  S  Bob.  92.  Thorshaven,  1  Edw.  102.  Vie 
capture  of  Chmnsiirah,  1  Deten.  179.  The,  Rebeckah,  1 
Mob.  227.  Tiie  Oertruyda,  2  Bob.  211.  T/ie  Miria  Fran- 
eoise,  6  Bob.  282.    ' 

Such,  then,  bting  the  acknovtrlcdged  extent  of  the 
prizejurisdiction  of  the  admiralty,  it  is,  at  least  in  -as 
ample  an  elctenty  confeirred  on  the  Courts  Qf  the  United 
States.  For  the  determitiationf  therefore,  *of  the  case 
before  the  Court,  it  is  not  necessary  to  claim  a  jnore 
ample  jurisdiction ;  for  the  capture  or  seizure,  though 
made  in  port,  was  made  while  the  property  wasL  water- 
borne.  Had  it  been  landed  and  remained  on  land,  it 
would  have  deserved  consideration  whether  it  could 
have  been  pix>ceeded  against  as  prize,  under  the  admi- 
ralil^  jurisdiction,  or  whether,  if  liable  to  seizure  and 
condemnation  in  our  Courts,  the  remedy  ouglit  not  to 
have  been  pui'sued  by  a  process  applicable  to  municipal 
confiscations.  On  these  points  t  give  no  opinion.  See 
the  case-of  the  Oester  Eems  cited  in  the  Two  Friends, 
1  Bob.  284,  note.  Hale  die  Partubus  Maris,  ^r^  in  Harg. 
Law  tracts,  cL  28,  p.  245;  ^c.    Farker  Bip.  267. 

Having  disposed  of  the  question  as  to  the  jurisdiction 
of  this  Court,^  i  come  to  one  of  a  more. general  nature; 
viz.  Wliether,  by  the  modern  law  of  nations,  the  sove- 
reign has  a  right  to  confiscate  the  debts  due  to  his  ene- 
my, or  the  gtiods  of  his  enemy  found  within  his  territory 
at  the  cooimmcement  of  the  war.  I  might  spare  myself 
the  consideration  of  the  question  as  to  debts ;  but/  as  it 
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BKOWN    has  liecn  abljr  argued,  I  will  submit  some  yiews  respect- 

V,        iiig  it,  because*  they  wilt  ill usti^te  and  confirm  the  doc- 

u.sTA TEs  trine  applicable  to  good^.     it  seems  conceded,  and  in- 

—_ deed  is  quite  too  clear  fur  argument,  that,  in  former  times, 

the-rrgiit  to  confiscate  debts  was  admitted  as  a^doctrilie 
ol'  national  law.  It  had  tlie  counfenance  of  the  civil  law. 
{Dig.  lib.  41.  tit  1.— id.  lib.  49,  tit.  15,)— of  Grotiw,  (He 
jure  hLlli  et  pcudSf  Lib.  3,  ch.  SS,  $  2,  ch.  6.  §2oh.79§  Sand  ■ 
4,  ch.  13,  §  1,  2,)— of  ruffendorff  (De  jure  JSlat.  et  JS'iit. 
lib.  ^8,  ch.  6.  $  23,) — and  lastly  of  Bynkersfiadc;  (^cest* 
Pub.  JuriSf  lib.  1,  ch.  7,)  who  is  himself  of  the  highest 
authoriCy,  and  pronounces  his  opinion  in  the  most  expli- 
cit manner.  Down  to  the  year  1737,  it  may  be  consid- 
ered as  the  opinion  of  jur'^^ts  that  the  right  was  unques- 
tionable. It  is.  then,  incumbent  on  those  who  assume  a 
diflBrent  doctrine,  to  prove  that,  since  that  period,  it 
has'  by  tiie  gvn^  ral  C(»nsent  of  nations,  become  incorpo- 
rated into  the*  code  of  public  law.  I  take  upon  me  to  say 
that  no  ju)  ist  of  reputation  canbe  found  who  has  denied 
the  right  of  confiscation  of  enemies  debts.  VattelliBS 
been  supposed  to  be  the  most  favorable  to  the  new  doc- 
trine. He  certainly  does  not  deny  the  right  to  confis- 
cate ;  and  if  he  may  be  thought  to  hesitate  in  admitting 
it,  nothing  more  can  be  gathered  from  it  than  that  he 
considv'i's  that,  in  the  present  times,  a  relaxntion  of  the 
rigor  of  the  law  has  b^'on  in  pra;tic>  amon^r  the  hovc- 
reigns  of  Eitrope.  Vatteli  lib.  3,  ch.  5,  $  77.  Surely  a 
relaxation  of  the  law  in  practice  cannot  be  admitted  to 
constitute  an  abolition  iq  principle,  when  the  principle  is 
asserted,  as  late  as  1737,  by  Bynkershoek.  and  the  re- 
laxation sKewn  by  Vuttel  in  1775.  In  another  place, 
however,  Vattel,  speaking  on  the  subject  of  reprisals, 
admits  tiie  right  to  seizp  the  property  of  the  nation  or 
it^  suhj-cts  by  wa>  of  reprisal,  and,  if  war  ensues,  to 
confiscate  the  property  so  seized.  The  only  exception 
he  mak  s,  is  of  property  which  has  been  deposited  in  the 
hands  of  the  nation,  and  intrusted  to  the  publir  faith  ;  as 
is  the  cas  of  property  in  the  public  funds.  Vatteli  lib. 
2.  ch.  18,  §  342,  343,  S4J.  The  veky  exception  evinces 
pretty  strongly  the  opinion  of  Vattel  as  to  the  general 
rule.  it(  the  character  of  Yattel  as  a  jurist,  I  shall  not 
undertake  to  express  an  opinion.  Tliut  be  has  great 
merit  is  conceded  ;  though  a  learned  civilian,  sir  James 
Mac  Intosh,  informs  us  that  he  has  fallen  into  great  mis- 
takes in  important  <<  practical  discassions  of  public  la^^^ 
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Discourse  on  the  Uiw  oj  nations^  p.  SSy  iiote*  But  if  he  is  browH 
singly  to  bf  opposed  to  tlie  weight  of  6n>tiua  and  Pufieu-  v. 
Aosff  and^  above  all^  Bynkersbock*  it  will  be  diflicult  for  u.sxAil&iiw 
him  to  sustain  bo  unequal  a  contest.  1  havt-  been  pres-  *-—»-■«  ■ 
8ed  with  the  opinion  of  a  very  distinguished  writer  of 
qur  own  country  on  thi<*  subject.^— Cawitfiw,  JVo.  ±Sto  2.», 
on  the  British  treaty  of  179^.  I  a^Imit,  in  tiie  fullest  man- 
ner,  the  great  merit  of  the  argument  wliich  he  has.  addu- 
ced against  the  confilscntion  of  private  debts  due  to  ene- 
my subjects.  Looking  t<i  the  measui^e  not-  as  of  strict 
right,  but  as.  of  sound  policy  and  national  honor,  I  have 
no  hedilation  to  say  that  the  argument  is  unanswerable. 
He  proves  incontrovei  tibly  what  the  liighest  injtcrest  of 
nations  dictates  with  a  view  to  permanent  policy  :  but  I 
have  not  been  able  to  |ierc«ive  the  proofs  by  which  he 
overthrows  the  ancient  principle.  In  respect  to  the  opi- 
nion of  Grotius,  quoted  by  hiip  in  Mo.  20,  as  indicating  a 
doubt  by  Grotius  of  his  own  ]»rinciples,  I  cannot  help 
thinking  that  the  learned  writer  has  himaclf  fallen  into  a 
mistalce.  Grotius,  in  tiie  place  referred  to,  lib.  S,  chv 
80,  $  16,  is  not  adverting  to  the  right  of  confiscation,  but 
nierely  to  tiie  general  results  of  a  treaty  of  peace.  He  ^ 
says  (§i5f)  that,  after  a  peace,  no  action  lies  for  dama- 
ges done  in  the  war;  but  ($  16,)  'that  debts  due  before 
the  war  are  not,  by  the  mere  mKsrations  of  the  war,  r«- 
Jeasedf  but  remain  suspended  during  the  war,  and  the 
right  to  recover  them  revives  at  the  peace.  It  is  impos^ 
sible  to  doubt  the  meaning  of  Grotius,  when  the  preced- 
ing and  succeeding  sections  are  taken  in  connexion. 
Grotius,  tliiirefore,  is  not  inconsistent  with  himself,  nor 
is  «  Bynkershoek  more  inconsistent;"  for  the  latter  ex* 
plicitlv  avows  the  same  docti*ine,  but  considers  it  inap- 
plicable to  debts  confiscated  during  the  war ;  for  these 
are  completely  extinguished.  BytJc.  ^^it  Fvb.  Juris, 
ch.7.     ' 

It  is  supposed  by  the  same  learned  wrifier,  that  this 
principle  of  confiscating  debts  had  been  abandoned  for 
mnre  than  a  century.  Th'^t  Ihe  pi'actice  was  intermit- 
ted, is  certainly  no  very  clear  proof  of  an  ab  tndonment 
of  the  principle.  Motives  of  policy  and  the  general  in- 
terests of  commerce  may  combine  to  induce  a  nation  not 
to  inforce  its  strict  rights,  but  it  ought  not  therefore  to  h» 
construed  to  irelease  them.  It  may,  however^  be  well 
doubted  if  the  practice  is  quito  so  uniform  as  it  is  suppo- 
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8ROW2V    scd.    The  case  of  the  Silesia  loan»  which  exercised  the 

V.         liighost  tsilents  of  Uic  English  nation,  is  an  instance  to 

v^sTATEs.  the  contrary,  almost  within  half  a.  centiii'y,  (in  1752,) 

Ill  the  very  elaborate  discussions  of  national  law  to 

whicJ)  that  case  gave  biKh,  there  is  not  the  slightest  in- 
timation that  the  law  of  nations  prohibited  a  sovereign 
from  ronfiscriting  debts  due  to  his  enemies,  even  where 
the  debts  were  due  from  the  nation;  though  there  is  a 
very  able  statement  of  its  injustice  in  that  particular 
case :  and  the  English  memorial  admits  that  when  so- 
vereigns or  states  borrow  money  from  foreigners,  it  is 
very  commonly  expressed  in  the  contract,  tliat  it  should 
not  be  seized  as  reprisals,  or  in  case  of  war.    Now  it 
strikes  me  that  this  very  circumstance  shews  in  a  strong 
light  the  general  opini  )n  as  to  the  ordinary   right  of 
confiscation.    The  stipulations  of  particular  treaties  of 
the  United  States  have  been  cited,  in  corroboration  of 
their  general  doctrine,  by  tlic  claimant's  counsel.   These 
treaties  certainly  s!icw  the  opinicm  of  the  government  as 
to  t!ie  impolicy  of  enforcing  the  right  of  confiscation 
against  debts  and  actions.     See  treaty  with  Great  jBK- 
taiitf  irs*,  flr/.  10 — with  France  1778,  art.  20-^tC7itfi 
HoUamU  Sth  October  1782,  art.  18 — with  Frtissia,  ±±th 
July  1799,  art.  2S—with  MaroccOf  1787,  art.  24--But  I 
cannot  admit  them  to  be  evidence  for  the  purpose  for 
which  they  have  been  introduced.     It  may  be  argued 
with  quite  as  much  if  not  greater  forcoy  that  these  stipu- 
lations imply  an  acknowledgement  of  the  general  right 
of  confiscation,  and  provide  for  a  liberal  relaxation  be« 
twecuthe  parties,     i  hold,  with  Bynkershoek,  (J^ncest* 
Txih.  Jur.  ch.  7.)  that  where  such  ti*eaties  exist,  they 
roust  be  observed ;  where  there  are  none,  the  general 
right  pi*evails.  »  It  has  been  further  supposed,  that  the 
commion  law  of  England  is  against  tlie  right  of  confisca- 
ting debts ;  and  the  declai*ation  of  Magna  Charta,  cb.  30, 
has  been  pited  to  shew  the  liberal  views  of  the  British 
constitution'.    This  declaration,  sp  far  as  is  necessary 
to  the  presfent  purpose,  is  as  follows :  <^  If  they'*  (i.  e. 
foreign  mei^chants,)  *^  be  of  a  land  making  war  against 
US,  and  be  found  in  our  realm  at  the  beginning  of  the 
war,  they  shall  be  attached  without  liarnt  of  body  or 
goods  (reruni)  until  it  be  known  unto  us,  or  our  chief 
justice,  ho^  our  merchants  be  entreated,  then  in  the  land 
making  war  against  us>  ,and  if  our  merchants  .be  well 
entreated  there^  theirs  shall  fie  likewise  with  119/^    I 
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quote  the  traiislation  of  lard  Coke;  (ft,  Jhuft*  27.)-r-This  BBOWJii 
would  certianly  seem  to  be  a  very  liberal  provision ;  and  vw 
if  its  true  construction  applied  to  all  property  and  per-  u.states. 
sons,  as  well  transiently  in  the  country  as  domiciled  and  ^-^^m^mmmm^ 
ixed  tUere^  it  would  certainly  be  entitled  to  all'  the  en- 
comiums which  it  has  received.  Montisq,  Spirit  of  Laws, 
lib.  20f  clu  14.  How  far  it  is  now  considered  us  bindings 
inreiation  to  vessels  and  goods  found  within  the  redlm 
at  the  comhiencement  of  the  war^  i  shall  hereafter  consi- 
der. It  will  be  observedf  however,  that  this  article  of 
Magtia  Charta,  does  not  protect  the  debts  or  property  of 
foreigners  who  are  without  the  realm:  it  iis  confined  to 
foreigners  within  the  realm  upon  the  public  faith  on  the 
breaking  out  of  the  war.  Now  it  seems  to  be  the  esta^ 
blished  rule  of  the  common  law,  that  all  choses  in  actiott, 
belonging  to  an  enemy,  are  forfeitable  to  the  crown ;  and 
that  the  crown  is  at  liberty,  at  any  time  during  the  war, 
to  institute  a  process,  and  tfiereby  appropriate  them  to 
itself.  This  was  the  doctrine  of  the  yearbooks,  and 
stands  confirmed  by  the  solemn  decision  of  the  exche- 
quer, in  the  AUoniey  General  v.  Weeden,  ParlUr  Rep.  267. 
"^IdynaxiPii  Edw.  2,  cited  ibid.— It  is  a  prerogative  of 
the  crown  which,  I  admit,  has  been  very  rarely  enforced; 
(SeeZord  j^frawfey's  observations  in  Furtado  v,  RodgprSf. 
3,  Bos.  and  FuL  191,)  but  its  existence  cannot  adtoit  of 
a  legal  doubt.  On  a  review  of  authorities,  I  am  entire- 
ly satisfied  that,  by  the  rigor  of  the  law  of  nations  and 
of  the  common  law,  the  sovereign  of  a  nation  may  law- 
fully confiscate  the  debts  of  his  enemy,  during  war,  or 
by  way  of  reprissd :  and  I  will  add,  that  I  tiiink  this 
opinion  fully  confirmed  by  the  judgement  of  the  Supreme 
Court  in  Ware  v.  Hyltmh  S,  DalL  199^  where  the  doc- 
trine was  explicitly  asserted  by  some  of  the  judges,  re- 
luctantly admitted  by  others,  and  denied  by  none. 

In  respect  to  the  goods  of  an  enemy  found  within  the 
dominions  of  a  belligerent  power,  the  right  of  confisca- 
tion is  most  amply  admitted  by  Grotius,  and  Puifen- 
dorf,  and  Bynkershoek,  and  Burlaiiiaqni,  and  Ruther- 
forth.  and  Vattel.  See  Grotius^  and  Fuffendorf,  and 
Bynkerslioeh  vbi  supra;  and  Bynk.  Qu.  Fub.  Jnr.  c.  4, 
and  6.  3,  Burlam.  p.  209,  sic.L%  p.  219,  see.  2,  p.  221, 
sec.  11.  Ruth.  lib.  2,  c.  9,  p.  558  to  575.  Such,  also, 
is  the  rule  of  the  common  law.  Hale  in  Harg.  lanv 
tractSf  p.  245«  c.  18,     Vattd  has  indeed  contended  (and 
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BROWN  in  this  he  is  followed  by  JixmnU  Part.  2,  th.  4,  art  2^ 
V.  Hc.  If)  that  the  sovereign  declaring  war^  can  neither 
ir.STATEs.  detain  the  persons  nor  the  property  of  those  subjects  of 
————the  cnr*my  who  are' within  his  dominions  at  the  time  of 
the  declaration^  because  tliey  came  int(i  tlie  country 
Oponthe'public  faith.  This  exception  (wbich^  in  terms, 
is  confined  to  the  property  of  |>crsons  who  are  within 
the  country y)  seems  highly  reasonable  in  itself^  and  is 
an  extension  of  the  rule  in  Magna  Cfmrta.  Butreven 
limited  as  it  is,  it  does  hot  seem  followed  in  practice ; 
and  Bynkershoek  is  an  authority  the'  otfior  way  Bfnk. 
^icesL  P?t&.  Jut.  c.  2f  S,  7.  In  ICnglandf'  the  provision . 
in  Magtui  Charta  seems,  in  practice,  to  have  been  con- 
fined to  foreign  merchants  domiciled  tbei*e^  and  not 
extended  to  others  who  came  to  ports  of  the  real/n  for 
occasional  trade.  Indeed,  from  the  language  of  some 
authorities,  it  ^vould  seem  that  the  clause  was  inserted^ 
not  so  much  to  benefit  foreign  merchants^  as  to  provide 
H  remedy  for  their  own  subjects,  in  tases  of  hostile 
injuries  in  foreijjn  countries.  (See  the  opinion  of  €h. 
J.  Lee  in  ICcy  v.  Fearse,  cited  Doug.  606,  607,)  How- 
ever this  may  be,  it  is  very  certain  that  Great  Britain 
has  uniformly  seized,  as  prize,  all  vessels  and  cargoes 
of  her  enemies  found  afl(»at  •  in  Jier  ports  at  the  com- 
iiiencement  of  war.  Nay,  she  has  proceeded  yet  far- 
ther, and,  in  contemplation  of  hostilities,  laid  embar- 
i^oes  on  foi*eign  vessels  and  cargoes,  that  she  might,  at 
all  events,  secure  the  prey.  It  cannot  be  nt  cessary  for 
me  to  quote  authorities  on  this  point.  In  the  articles 
respecting  the  droits  of  admiralty  in  1665,  th^^re  is  a  ve- 
ry formal  recop:nition  of  the  rights  of  the  crown  to  all 
vessels  and  cargoes  seized 'hefbrc  hostilitie«i.  TAe  Re- 
heckah,  1,  Itoh.  227,  and  id.  230,  note  (a.)  This  exer- 
cise of  hostile  right — of  the  snmmum  jm,  is  so  far,  in- 
deed, from  being  obsolete,  that  it  is  in  constiint  opera- 
tion, and,  in  the  present  hostilities,  has  been  applied  to 
the  property  of  the  citizens  of  the  United  Statos.  Of  a 
similar  character,  is  the  detention  of  American  seamen 
found  in  her  service  at  the  commencemt  nt  of  the  war, 
as  prisoners  of  war ;  a  practice  which  violates  the  spir- 
it,  though  not  the  letter,  of  Mag:ia  Charta  ;  and,  cer- 
tainly, can,  in  equity  and  go<Ml  faith,  find  few  advocates. 
Of  the  right  of  Great  Britain  thus  to  seize  vessels  and 
cargoes  found  in  her  pons  on  the  breaking  out  ol 
war^  I  do  not  find  any  denial  in  authorities  which  ar^ 
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entitled  td  much  weight  ^  and  I,  therefore,  consider  the    browit 
l*ule  of  the  law  of  nations  to  be,  that  c  very  sm  h  exercise        r. 
of  authority  is  lawftl,  and  rests  in  tlie  sound  discretioti  u.states. 
of  the  isoverfei^  of  the  nation*  .^^..^...i.^ 

The  next  question  4s»  whether  congress  (for  with 
them  rests  the  sovereignty  i>f  the  nation  as  to  the  right 
of  making  war,  and  declaring  its'lirnits  and  eftV(ts) 
have  authorized  the  seizure  of  eneuiies'  pr(»perty  aflt>at 
in  our  ports.  Tlie  act  of  JSth  Junt,  ISi:^,  ci». Voi,.  is 
in  very  general  terms,  declaring  wa»  against  Qi-eat 
Britain^  and  authorizing  tlie  })i*esidi  nt  to  e<i(ii)1o^  the 
public  forces  to  carry  it  into  eife<*t.  Indepeml'^nt  of 
such  elcpress  authority,  I  think  that,  as  tite  executive  of 
the  nation,  he  must,  as  an  incident  of  the  office^  have  a 
right  to  employ  ail  the  usual  and  customary  means  ac- 
knowh'dged  in  war,  to  carry,  it  into  cjBect/  And  thet*e 
being  no^  limitation  in  the  act,  it  seems  to  follow  that 
the  executive  may  authorize  the  capture  of  all  enemies* 
property,  wherever,  by  the  law  of  stations,  it  may  be 
lawfully  seized.  In  cases  where  no  grant  la  made  by 
congress,  all  such  captures,  made'  onJer  the  aiit'H>rity 
of  the  executive,  must  enure  to  the  use  of  the  govern- 
ment That  the  exe<*utive  is  not  restrained  fi'om  au* 
thorizing  captut*es  on  land,  is  clear  from  the  provisions 
of  the  act.  ,  He  may  employ  and  actually  has  employed 
the  land  forces  for  that  purpose;  and  no  one  lias  doubt- 
ed the  legality  of  the  conduct*  That  captures  may  be 
made,  witlun  our  own  pc»rts,  by  comniissione'd  ships^ 
seems  a  natural  result  of  the  language— of  the  gener- 
ality of  expn'ssion  in  relation  to  the  authority  to  grant 
letters  of  maiYjue and  reprisal  to  private  armed  vess<4s, 
.  which  the  act  does  not  <'onfine  to  captures  on  the  higii 
seas,  and  is  supported  by  the  knowu  usage  v  of  Great 
Britain  in  similar  cases.  It  would  be  strange  in- 
deed, if  the  executive  could  not  authorize  or  ratify  a 
capture  in  our  own  ports,  unless  by  granting  a  commis- 
sion to  a  public  x)r  private  ship.  I  am  n  tt  hold  enoegh 
to  interpose  a  limitati(»n  wlierr.  congi-ess  have  not  cho- 
sen,to  make  one  ;  and  I  hold,  that,  bv  the  act  declaring 
war,  the  executive  may  authorize  all  captures  which, 
by  the  modern  law  of  nations,  are  permitted  and  ap- 
proved. It  will  be  at  once  perceived,  that  in  this  doc- 
trine. I  do  not  mean  to  in'^lude.  the  right  to  crhfiscat6 
debts  due  to  enemy  subjects.    Tbis^  though  a.itrictlT 

VOL.  VIII.  1ft 
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BROWN    national  right,  is  so  justly  deemed  odious  iii  modem 
V.        times*  and  is  s6  generally  discountenanced)  that  nothing 
UPSTATES.  but.an  express  aCt  of  congress  would  satisfy  my  mind 
-:-,——  that  it  ought  to  be  included  among  the  fair  obj^ts  of 
warfare ;  more  especially  as  our  own  govemmeitt  have 
declared  it  unjust  and  impolitic.      But  if  congress 
should  enact  such  a  law,  however  much  I  might  re- 
gret it,  I  am  not  aware  that  foreign  nations,  with 
whom  we  have  no  ti*eaty  to  the  contrary,  could^  on  the 
footing  of  the  rigid  law  of  nations,  complain,  though 
they  niight  deem  it  a  violation  of  tlie  modern  policy. 

On  the 'Whole,  I  am  satisfied  that  congress  have  au- 
ihoifizcd  a  seizure  and  condemnation  of  enenay  pro- 
perty found  in  our  po^rts  tinder  the  circumstances  of  the 
present  case.  And  the  executivQ  may  lawfully  autho- 
rize proceedings  to  enforce  the  confiscation  of  the  same 
profierty  before  the  proper  tribunals  qf  the  United 
States.  Thedistiict  attorney  is,  for  this  purpose,  the 
proper  ^gent  ofthc  execu^ite  and  of  the  United  States. 
Prom  the  character  and  duties  of  his  station,  he  is 
bound  to  guard  the  rights  of  the  United  States,  and  to 
secure  their  iintercfsts..  Whenever  he  choscs  to  institute 
proceedings  on  behalf  of  the  United  States,  It  is  presum- 
ed by.  Courts  of  law  that  he  has  the  sanction  of  the  pro- 
per authorities ;  and  that  presumption  will  aVaif,  until 
the.  executivf^  or  the  legislature  disavow  jthe  pr^eedings^ 
and  sanction  a  restoration  of  the  property. 

I  have  taken  up  more  time  than- 1  originally  intendeds 
in  discussing  the  various  subjects, submitted  in  the  ar- 
gument. An  apology  will  be.fouiid  in  their  extraordi- 
nary importSince.  If  I  shall  have  successfully  shewn 
that  the  principles  of  prizejaw,  as  admitted  in  England 
and  in  the  United  States',  have  the  sanction  of  the  prin- 
ciple's of  public  law  and  public  jurists^.  I  shall  not  re- 
gret ,the  labor  that  has  been  employed,  although,  in  this 
particular  case,  I  may  pronounce  an  erroneous  sentence. 

I  reverse  the  decree  of  the,  district  Court,  and  con- 
denm  the  550  tonj^  of  timber  to  the  United  States ;  sub- 
ject, however,  to  tlic  right  of  the  ownei*s  of  the  Emidou$ 
to  a  reimbursement  o^  their  actual  charges  and  expen- 
ses for  the  custody  of  the  property,  which  I  shall  reserve 
for  furthjDr  consideration ;  and  I  shall  order  the.  saidt 
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propef  ty  to  be  soldy  and  the  ^rooeeds  brougbt  into  Court    bbowii 
to  abide  the  further  order  of  the  Court''  v. 

t.8TATfe8« 

Such  is  the  opinion  which  I  had  the  honor  to  pro-  - 
nounce  In  the  Circutt  Court ;  and  upon  the  most  mature 
reflecttonf  I  adhere  to  It.  The  argument  in  thisCourty 
urged  on  behalf  of  the  Ciain^ant^  has  put  in  controV^rr 
sy  the  same  points  which  were  urged  before  nfe.  But 
as  the  opinion  of  this  Court  admits  many  of  the  princi* 
^es  for  which  I  contended^  I  shall  confine  my  addition- 
al remarks  to  elticb  as  have  be^R  overruled  by  my^re- 
thren. 

It  .seems  to  have  been  taken  for  grahted  in  the  argu- 
ment of  counsel  that  the  opinion  held  in  the  Circuit 
Court  proceeded^  in  some  degree^  upon  a  supposition/ 
that  a  declaration  of  war  operates  per  se  an  octicoi-con- 
jUcatum  of  enemy's  property  found  within  our  territory. 
To  me  this  is  a  perfectly  novel  doctrine^  It  was  not 
argued,  on  either  side,  in  the  Circuit  Court,  and  cer«. 
tainly  never  received  the  slightest  countenance  from 
the  Court.  I  disclaim,  therefore,  any  intention  to  svsp- 
port  a  doctrine  which  I  always  supposed  to  be  wholly 
untenable.  I  go  yet  further,  and  admit  that  a  declara- 
tion of  war  docs  not,  of  it^elf^  import  a  confiscation  of 
enemies'  property  within  pr  without  the  couutry^  on  the 
land  or  on  the  high  seas.  The  title  of  the  eneniy  is,  nbt 
by  war  divested,  but  remains  in  propria  vi^ore,  untU  a 
hostile  seizure  and  possession  has  impaired  his  ti^e. 
All  that  I  contend  for  is,  that  a  declaration  of  war  gives 
aright  to  confiscate  enemies'  property,  and  enablesi  th^ 
power  to  whom  the  execution  of  the  laws  and  the  prois- 
eciition  of  tlie  war  are  confided,  to  enforce  that  right. 
If,  indeed,  thrrc  be  a  limit  imposed  as  to  the'  extent  tti 
\i^hicli  hostilities  may  be  carried  by4:he  executive,  I  ad- 
mit that  tlic  executive  cannot  lawfully  transcend  that 
limits  but  if  no  such  limit  exist,  the  war  may  be,  car- 
ried on  according  to  the.  principles  of  the  modern  law 
of  nations^  and  enforced  when,  and  where>  and  on 
what  property  the  executive  chooses. 

In  no  art  wliatsoevci%  that  I  recollect,  have  congress 
declared  the  confiscation  of  enemies'  property.  Tjiey 
have  authorized  the  pi*esideiit  to  grant  letter  of  marque 
and  general  reprisal,  which  he  may  revoke  and  annul 
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BBOWN  iKt  his  pbasure :  and  eVen  as  to  captures  actually  uiaoe 
V.  under  such  comniissions»  no  absolute  title  by  confisca* 
ir.sTATES.  tion  vests  in  4;he  captofs,  until  a  sentence  of  condenina- 
^-«-^.— —  tion*  Iff  therefore^  British  property  had  come'  into  our 
ports  since  the  war^  and  the  president  had  declined  to 
issue  letters  of  mait|ue  and  reprisal,  there  is  no  act  of 
congress  whichy  in  terms,  declares  it  confiscated  and 
subjects  it  to  condemnation.  Ift  neverthelesH,  it  be  con- 
fiscable, the  right  of  confiscation  results  not  from  the  ex- 
press provisions  of  any  statute,  but  from  the.  very  state  ' 
of  war,  which  subjects  the  Jiostile  property  to  the  dispo- 
sal of  the  government.  But  until  the  title  should  he 
divested  by  someovert^act  of  the  government  and  some 
judicial  sentence,'  the  property  woiild  i^nquestionably 
remain  in  the  Britlsli  owners,  and  if  apea^e  should 
intervene,  it  would  be  completely  beyond  the  reach  of 
subsequent  condemnation* 

There  is,  then,  no  distincnon  recognized  by  any  act  of 
congress,  between  enemies'  property  wliich  was  within 
our  ports  at  tlie  commencement  of  war,  and  enemies* 
property  f^und  elsewhere.  Neither  are  declared  ipso 
facto  confiscated;  and  each,  as  I  contend,  are  merely 
confiscable* 

I  ^ill  now*  consider  what,  in  point  of  law,  is  the  ope- 
ration of  the  aicts  of  Congress  made  in  relation  to  the 
present  war. 

The  act  of  IStli  June,  1813,  ch.  102,  dedans  war  to 
exist  between  Great  Britain  and  the  United  States,  and 
authorizes  the  president  of  the  United  States  to  use  the 
land  and  naval  forci>  of  the  United  States  to  carry  the 
same  into  effect ;  and  further  authorizes  him  to  issue 
letters  of  marqiic,  &c.  to  private  armed  vessels,  against 
the  vessels,  goods  and  effects  of  the  government  of  Great 
Britain  and  the  subjects  thereof. 

Tlic  prize  act  of  26th  June,  1812,  ch.  107,  confers  the 
power  on  ihv  presidc^nt  to  issue  instructions  to  private 
armeJ  vessels,  ff)r  tlio  i^gulation  of  their  conduct.  I'he 
act  of  eih  Ji;ly,  1812,  ch.  128,  authorizes  the  president 
to  make  regulations,  &c.  for  the  supjKirt  and  exchange 
of  prisoners  of  war.  The  act  of  6th  Jul  > ,  1812,  ch.  129, 
Inspecting  trade  with  the  enemy,  authorizes  the  presi- 
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dent  to  grant  pasilports  £6r  the  'property  of  British  sub-     bsovht 
jerts  wiiliifk  thi^  limits  of  the  United  States  during  tlic        v. 
H\yAce  of  six  niofithsy  and  protects;  certain  British  pack-  u.stat3B8. 
ets,  to\  Mith  despatf'hes,  frfwu  capture.    The  act  of  3d  — — — — 
Man:U»  1813,  ch.  203*  vests  in  the  president  the  power 
of  retaliation  for  any  violation  of  the  roles  and.  usages 
of  civilized  warfare  by  Great  Britain. 

These  are  all  the  acts,  which  confer  powers^  or  make 
provisions  toii/htng  the  management  of  the  war.  In  no 
one  of  them  is  there  the  slightest  limitation  upon  the 
executive  powers  growing  out  of  a  state  of  war  ^  and 
they  exisif  therefore,  in  their  full  and  perfect  vigour. 
By  the  constitution*  the  executive  is  charged  with  the 
faithful  execution  of  the  laws  ;  and  the  lar.guage  of  the 
act  declaring  war  authorizes  him  to  carry  it  into  effect. 
In  what  manncr»  and  to  what  extent^  shall  be  carry  it 
into  effect  ?  What  are  the  legitimate  objects  of  tiie  war- 
fare which  he  is  to  wage  ?  There  is  no  act  of  the  legis- 
lature defining  the  powers,  objects  or  mode  of  warfare. : 
by  what  rule,  then,  must  he  be  governed  7  I  think  the 
only  rational  answer  is  by  tiie  law  of  nations  as  applied 
to  a  state  of  war.  Whatever  act  is  legitimate,  whatev- 
er act^is  approved  by  tlie  law,  or  hostilities  amcmg  ci- 
vilized nations,,  such  he  may,  in  his  discretion,  adopt 
and  exercise  ^  for  with  him  ,the  sovereignty  of  the  na- 
tion rests  as  to  the  execution  of  the  laws.  If  any  of 
such  acts  are  disapproved  by  the  legislature,  it  is  in 
their  power  to  narrow  and  limit  the  extent  to  which  the 
rights  of  war  shall  be  exercised  ;  but  until  such  limit  is 
assigned,  the  executive  must  have  all  the  right  of  mo- 
dem warfare  vested  in  him,  to  be  exercised  in  his  sound 
discretion,  or  he  can  have  none.  Upon  what  principle, 
I  would  ask,  can  he  have  an  implied  authority  to  adopt 
one  and  not.  another  ?  The  best  manner  of  annoying, 
injuring  and  pressing  tfaie  enemy,  must,  from  the  nature 
of  things^  vary  under  diffei^ent  circumstances  ;  and  the 
executive  is  responsible  to  the'  nation  for  the  faithful 
discharge  of  his  duty,  under  all  the  changes  of  hostili- 
ties. 

But  it  is  said  that  a  declaration  of  war  does  not,  of 
itself,  import  a  right  to  confiscate  enemies^  property 
found  within  the  country  at  the  commencement  of  war. 
I  cannot  admit  this  position  in  the  ej^tent  in  which  it  is 


150  SUPREME  COURT  U,  S. 

uKowif    laid  do\>  n.  '  Nothing,  in  my  judgment^  is  more  clear 

V.        fiMim  authority,  tlian  the  right  to  seize  hostile  property 

v«STAT£s*  afloat  in  our  ports  at  the  commencement  of  war.     It  is 

the  settled  practice  of  nations,  and  the  modern  role  of 

Great  BriUiin  herself,  applied  (as  appears  from  the  affi- 
davits in  this  very  cause)  to  American  pro|K5rty  in  the 
present  w^lv;  applied,  also,  to  property  not  merely  on 
board  of  ships,  but  to  spars  floating  alongside  of  them-* 
I  forbear,  liowever,  to  press  this  point,  because  my  opi- 
.iiion  in  the  Court  below  contains  a  full  discussion  of  it 

It  is  also  said  that  ft  declaration  of  war  does  not  car- 
i*y  with  it  the  right  to  confiscate  pri>i)erty  found  in  our^ 
country  at  the  commencement  of  war^  because  Jthe  co^ 
stitution  itself,  ih  giving  congress  the  ]|iower  «<  to  de- 
<^  dare,  war,  grant  letters  of  marque  and  reprisal,  and 
<'  make  rules  concerning  captures  on  land  and  water," 
has  clearly  evinced  that  the  power  to  declare  war  did 
not,  exvi  terminsi'umf  include,  a  riglit  to  capture  proper- 
ty every  where,  and  that  the  power  to  make  rules  con- 
cerning captures  on  land  and  water,  may^  ,wfll  be  con- 
sidered as  a  substantive  power  as  to  captures  of  proper- 
ty Tviihin  our  own  territory.  In  my  judgment^  if  this 
argument  prove  any  thing,  it  proves  t6o  much.^  If  tlie' 
power  to  make  rules  respecting  captures,  &c.  be  a  s.uh- 
stantivo  power,  it  is  equally  applicable  to  all  captures, 
wherever  made,  on  land  or  on  water.  The  terms  of  the 
grant  import  no  limitation  a&  to  place ;  and  I  am  not 
aware  how  we  can  place  around  them  a  narrower  limit 
than  the  terms  import  Upon  the  same  construction, 
the  power  to  grant  letters  of  liiarque^and  reprisal  is  a 
substantive  power ;  and  a  declaration  of  war  could  not, 
of  itself,  authorize  any  seizure  whatsoever  of  hostile 
property,  unless  this  \)ower  was  called  into  exercise. 
I  cannot,  therefoie,  yield  assent  to  this  ai^umqnt  The 
power  to  declare  war,  in  my  opinion,  includes  all  the 
powers  incident  to  war,  and  necessary  to  carry  it  into 
eflect.  If  the  constitution  had  been  silent  as  to  letters 
of  mai^que  and  captures,  it  would  not  have  narrowed 
the  authority  of  congress.  The  authority  to  grant 
letters  of  marque  and  reprisal,  and  to  regulate  capUires^ 
are  ordinary  and  necessary  incidents  to  the  power  of 
declaring  war.  ft  would  be  utterly  ineffectual  without 
them.  '  The  expression,  therefore,  of  that  which  is  im- . 
plied  in  the  very  nature  of  the  grants  cannot  weaken  the 
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forc^  cf  the  grant  itself.    The  words  are  .merely  ex-    browk 
planatory,   knd  introduced  ex  abundanti  cautela.     It        f • 
might  be  as  well  contended  j  that  the  power  «« to  provide  u.states, 

and  maintain  a  navy,"  did  not  include  the  power  to 

regulate  and  govern  it,  because  there  is  in  the  constitu- 
tion &n  express  provision  to  this  effect.  And  yet  I  sup- 
pose tliat  no  penron  would  doubt  that  congress,  inde- 
pendent of  such  express  provision*  would  have  the 
power  to  regulate  and  govern  the  navy ;  and  if  they 
should  authorize  tiie  executive  <«  to  provide  and  main- 
tain a  navy,"  it  seems  to  me  as  clear  that  be  must  have 
the  incidental  power  to  make  rules  for  its  government. 
In  trutli,  it  is  by  no  means  unfroquerit  in  the  constitu- 
tion to  add  clauses  of  a  special  nature  to  general  pow- 
ers wiiich  embrace  them,  and  to  provide  affirmatively 
for  certam  po Wei's,  without  meaning  thereby  to  nega- 
tive the  existence  of  powers  of  a  more  general  nature* 
The  power  to  provide  ««  for  the  common  defence  and 
general  welfare,"  could  hardly  be  doubted  to  include 
the  power  <«  to  borrow  money-;"  the  power  « to  cpjn. mo- 
ney," to  include  the  power  *<to  regulate  the  value  there- 
of;" and  the  power  «to  raise  and  support  armie9«"  to 
include  the  power  « to  make  rules  for  the  government 
and  regidation-'  thereof.  On  the  other  hand,  the  alj^v 
mative  power  « to  define  and  punisli  pii^cids  and  felo- 
nies committed  on  the  high  seas,"  has  never  been  sup- 
posed to  negative  the  right  to  punish  other  offence's  oi| 
the  high  seas;  and  congress  have  a(^tually  legislated  to 
a  more  enlarged  extent  I  cannot  tlierefore  persuade 
myself  that  tlie  argument  against  the  doctrine  for  which 
I  contend,  is  at  all  affected  by  any  provision  in  the  con^ 
stitutipn. 

The  opinion  of  my  brethren  seems  to  admit  that  the 
effect  of  hostilities  is  to  confer  all  the  rights  wliich  wai* 
cotifers ;'  and  it  seems  tacitly  to  concede,  that,  by  virtue 
of  the  declaration,  of  war,  the  executive  would-  have  a 
right  to  seize  enemies'  property  which  should  actually 
come  within  our  territory  during  the  war.  Certainly 
no  such  power  \b  given  directly  by  any  statute.  Atid 
if  the  argument  be  correct,  that  the  power  to  mak€r  cap^ 
tnres  on  land  or  water  must  be  expressly  called  into 
•»rcise  by  congress^  before  the  executive  cin,  even 
after  war,  enforce  a  capture  and  condemnatbn,  it  wlU 
ha  verj  difficult  to  support  the  concession*    Suppose  a 
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BHOWK    British  ship  of  war  or  merchant  ahip  should  noi^  come 
V.        within  our  ports,  there  is  no  statute  decluhng  such 
V.8TATE8.  ship  actually  confielcated.     There  is  no  express  ao* 
■   —  thority  either  for  the  navy  or  army  to  make  a  capture 
other;  and  although  the  executive  might  authorize  a 
private  armed  ship  so  to  do,  yet  it  would  depend  alto- 
gether on  the  will  of  the  owners  of  the  ship,  whether 
they  ^'ould  so  do  or  not*     Can  it  be  (lossible  that  the 
<^xeciitivc  has  not  the  power  to  aothonze  sucli  seizure  ? 
And  if  he  may  ^uthoiizc  a  seizure  hy  the  army  or  nayy^ 
why  not  by  private  indiviiluals  if  they  wdl  volunteer  for 
the  purpose  ? 

The  act  declaring  war  has  authorized  the  executive 
to  employ  the  land  and  naval  force  of  .the  United  States, 
io  capry  it  into  effect     When  and  where  shall  he  carry 
it  into  effect?  Congress  have' not  declared  that  any  cap- 
tures shall  be  made  on  land ;  and  if  this  be  a  substan- 
tive power,  not  iufiuded  in  a  declaration  of  war,  how  can 
the  executive  make  captures  on  lantf*  when  congresis 
liave  not  expressed  tlieir  will  to  this  effect  ?  The  .power 
to  employ  the  army  and  navy  miglit  well  be  exercised  in 
preventing  invasion,  and  in  the  coinmen  d<^fencc,  with- 
OMt  unnecessarily  including  a  right  to  rapture,  if  the 
rid)t  to  capture  be  not  an  incident  of  war:  and  upon 
what  ground,  then,  can  the  executive  plan  and  execute 
foreign  expeditions  or  foreign  captures?    Upon  what 
ground  can  he  authorize  a  Canadian  campaign,  or  sieze 
a  British  fort  or  territory,  and  occupy  it  by  right  of 
capture  and  conquest  I  am  utterly  at  a  loss  to  per- 
ceive, unless  it  be  tiiat  the  power  to  carry  the  war  into 
effect,  gives  every  incidental  power  which  the  law  of 
nations  authorizes  and  approves  in  a  state  of  war.    I 
am  at  a  loss  to  perceive  how  the  powei*  exists,  toseize  and 
capture  enemy's  property  which  was  without  our  terri- 
tory at  the  commencement  of  the  war*  and  not  the  pow- 
er to  s<3ize  that  which  was  within  4iur  territory  at  the 
same  period.    Neither  are  expressly  given  nor  denied 
(except  as  to  private  armed  shiiJSt)  and  how  can  either  be 
assumed  except  as  an  incident  of  w^r,  acknowledged 
upon  national  and  public  principles  ?  It  may  be  suggest- 
ed that  the  executive,  «  as  commander  in  chief  of  the 
army  and  navy/'  has  the  power  to  make  foreign  con- 
quests.   But  this  is  utterly  inadmissible*  if  the  right  to 
authorize  captures  resides  as  a  sabstantive  power  in  con- 
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gresSf  and  does  not  follow  as  an  incident  of  a  ileclara-    urown  . 
tion  of  war :  and  certainly  the  r'lj^is  of  the  <'  comman-         <9. 
der  in  cliicr^  must  be  restrained  to  sticli  acts  as  ai'c  al*  u.stateI 

lowed  by  the  laws.    Besides,  th*  saine  difficulty  mccts 

us  here  as  in  the  former  case;  if  his  powers,  as  com- 
mander in  chief,  authorize  him  to  make  captures  with- 
out the  territory^  why  not  witliiu  the  territory  2 

The  acts  respecting  alien  enemies  and  prisoners  ol 
war^  have  been  supposed,  even  in  a  state  of  actual  war. 
to  confer  new  powcra  on  the  executive.  1  cannot  itccode 
to  tlie  inference  in  the  extent  to  whicii  it  is  claimcfL  In 
general,  these  a<''ts  may  be  deemed  mere  rr-giilations  of 
war^  limiting  and  directing  the  discretion  of  Uu*  execu- 
tive; and  it  cannot  be  doubted  that  Congress  had  a  per- 
fect right  to  prescribe  sudi  re^^ula  ions.  To  regulate 
the  exercise  ot  the  rights  of  ^ar  as  to  enemies,,  dors  no{« 
however,  imply  th:it  such  rights  have  not  an  indepen- 
dent existcn.'  e.  B<  sides^  it  is  cl  *ar  that  the  act  respect- 
ing ajieii  enemies  applies  only  to  aliens  resident  within 
the  country ;  and  not  to  tlie  property  of  aliens*  who  arc 
not  so  resident.  I  might  answer,  in  the  same  manii'  r«  the 
argument  drawn  from  the  act  of  6th  July  1S13,  ch.  i^9.« 
$  4^  and  the  act  of  3d  of  March  1813,  ch.  203 — But 
even  admitting  that  these  acts  did  confer  some  new  pow- 
ersy  still,  as  these  powers  do  not  resp-ct  thf^  present 
case^  I  canuiit  consider  them  as  affording  even  a  legisla- 
tire  im^icatinn  against  the  existence  of  the  powers  for 
whicli  I  contend. 

It  has  been  supposed  that  my  opinion  assumes  for  its 
basis  the  position,  that  modern  us  tge  constitutes  a  nde 
which  acts  dii-ectly  on  the  thing  itself  by  its  own  force« 
and  not  through  the  sovereign  power.  Certainly  I  do 
not  admit  this  supposition,  to  be  correct  My  argument 
proceeds  upon  the'  ground,  thai  when  thef  legislative 
authority,  to  whoni  the  right  to  declare  war  is  confided^ 
has  declared  war  in  its  most  unlimited  mimner,  the  exe- 
cutive authoritjr,  to  whom  the  execution  of  the  war  is 
confided,  is. bound  to  carry  it  into  effect.  He  has  a  dis- 
cretion vested  in  him,  as  to  the  manner  and^extent ;  but 
he  cannot. lawfully  transcend  the  rules  of  warfare  esta- 
blished among  civili2ed  nations.  He  cannot  lawfully 
exercise  powers  or  authorize  proceedin.s^  which  the  civ- 
ilized world  repudiates  and  disclaims.  The  sovei*ei§nfy 
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ttBpi^l9    as  to  declaring:  war  and  limiting  its  effects,  rests  with 

v.        the  legislature.    The  sovereignty,  as  to  its  execution^ 

iT.STAT^BS*  rests  with  the  president.    If  the  legislature  do  not  limit 

-^..-......i.^  the  nature  of  the  war,  al)  the  regulations  and  rights  of 

general  war  attach  upon  it  I  do  not,  therefore,  contend 
thd.t  modern  i^sage  of  nations  constitutes  a  rule  acting 
oh  enemies*  property,  so  as  to  produce  coiifiscation  of 
itself,  and  iiot  through  the  sovereign  power :  on  the  con- 
trary, I  consider  enemies*  property  in  no  case  whatso- 
ever confiscated  by  the  mere  declaration  of  war^j  it  is 
only  liable  to  be  confiscated  at  tiic  discretion  of,  the  so- 
vereign power  having  the  conduct  and  execution  of  the 
war.  The  modern  usag^e  of  nations  is  resorted  to  mere** 
ly  as  a  limitation  of  this  discretion,  not  as  conferring 
the  authority  to  exercise  it.  The  sovereignty  to  Exe- 
cute it  is  suppos(^d  already  to  exist  in  the  president,  by 
the  very  terms  of  the  constitution :  and  I  would  again 
ask,  if  this  general  power  to  confiscate  enemies*  proper- 
ty does  not  exist  in  the  executive,  to  be  exercised  in 
his  discretion,  how  is  it  possible  thit  he  can  have  au- 
thority to  seize  and  confiscate  any  enemiies'  property 
coming  into  tlic  country  since  the' war,  or  found  in' the 
enemies'  territory  ? — Yet  I  understood  the  opinion  of 
my  brethren  to  proceed  upon  the  tacit  acknowledgement 
that  the  exeotitive  rtiav  seize  and  confiscate  such  proper- 
ty, uiider  the  circumi^tances  which  I  have  stated. 

On  the  whole,  I  am  still  of  opinion  that  the  judgment 
of  the  Cii-cuit  Court  was  correct  and  ought  to  be  af- 
firnied. 

it  is  diie,  howevei-,  to  myself  to  state,  that,  atthe  trial 
in  the  Cirrnit  •Court;  it  was  agreed  that  the  timber  hs^ 
always  been  afloat  on  lidls  waters;  and  the  affidavit  by 
which  it  is  proved  to  have  rested  oh  land  at  low  tide. 
Was  not  taken  until  after  the  hearing  and  decision  of 
the  cause* 

In  t^e  opinion  which  t  have  expressed  I  am  author- 
ized to  state  that  I  have  the  Concurrence  of  one  qf  iny 
brethren. 
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THE  RAFIU^  Pebbt,  master. 


THIS  "was  ail  appeal  from  the  sentence  of  the  Circuit  AtUr  a  ae- 
Coui-t,  for  the  Disbict  of  Masoachusotts.  "^^^^  li 

mericaii  cUV 

The  material  facts  iti  the  case  were  these.  f^" .  .f  ""®*^  , 

lautully    8011(1 
a  vi*8«el  to  the 

Jabez  HarrisoTH  a  native  American  ciUzen,  the  Clai-  cneuiy's  coun 
mantand  App(dUantinthiscase»  had  purcliased  a  quantity  ^l^^*i^  pf^' 
of  English  goods  in  England,  before  the  declaration  ot'i>ertT. 
war  by  the  United  States  against  thatcountry,  aud  de- 
posited  them  im  a  small  island  belonging  to  the  English, 
called  Indian  island,  and  situated  near  tlie  line  belwceii 
Nova  Scotia  and  the  United  States.  Upon  the  break- 
ing out  of  the  war,  Harrison V  agents  in  Boston  hired 
the  Rapid,  a  v^sel  licensed  and  enrolled  for  tlie  cod  fish- 
ery, to  proceed  to  the  |)lace  of  deposit  and''bring  away 
the  goods.  The  bapid  accordingly  'sailed  from  Boston 
on  the  3d  of  July,  ISl^,  with  Harrison,  the  Claimant,  on 
board,  proceeded  to  Eastport,  where  Harrison  was  left, 
.  aqd  from  thence,  agreeably  to  Harrison's  orders,  to  In- 
dian islaud,  where  the  cargo  in  question  >yas  taken  on 
board. '  On  the  8th  of  July,  while  on  her  return,  she 
was  capthred  by  the  Jefferson  privateer,  on  the  high 
seas,  and  brought  into  Salem.  The  goods^  being  libelled 
as  prize,  and  claimed  by  Harrison  as  his  propei*ty,  w6re 
condemned,  in  the  Circuit  Court  of  Massachusetts,  to 
the  captors,  on  the  ground  that  by  « trading  with  tlie 
/nemy,"  they  had*  acquired  the  character  of  enemiei^' 
property. 

A  claim  was  also  interposed  by  the  United  States,  on 
the  ground  of  a  violation^  by  the  Rapid,  of  the  non-inter- 
cou^e  act.  This  claim  was  also  rejected.  From  the 
decree  of  the  Circuit  Court  the  Unite.d  States  and 
Harrison  appealed. 

Haefbb,  for  Harrison. 

Tl^e  ground  of  condemnation,  in  the  Circuit  Courts 
of  the  goods  in  question,  was,  that  trading  with  the  ene- 
my  made  them  enemies'  property.  But  we  contend 
that^  in  this  case,  there  was  no  trading  with  the  enemy* 
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THE      TradTn^  Is  a  conimercial  contract  or  a  series  of  con- 

rai'Id'^    tracts  of  sale.     Contract  is  of  the  essence  of  trading. 

I'ERKY,    I]ut  no  commercial  transaction  of  this  kind  took  pla<*e 

MAHTEK.  b  'tween  Harrison  and  the  entniy.      The  contract,  in 

r  tlie  present  caso.  was  made,  tlie  ^oods  were  purchased 

and  paid  for.fe«/lwc  the  declaration  of  war;  consequent- 
ly, when  tlie  British  were/riewrfs.  Here  was  merely  a 
case  of  removal  hy  Harrison  of  his  own  projierty  from 
the  enemies'  ctnintry  to  this,  it  was  the  simple  exercise 
of  ap  act  of  ownership,  an  act  which  surely  does  not  in- 
Test  the  property  witli  a  hostile  character. 

Every  citizen  has  a  right,  on  the  breaking  out  of  a 
war,  to  withdraw  his  property,  purchased  before  the 
war,  from  the  enemy's  country  and  remuve  it  to  his 
owii ;  and  it  is  certainty  ^he  interest  of  the  community 
to  permit  such  removal. 
I 

•  The  cargOy  therefore,,  o»*ing  American  pnq)erty, 
neither  the  declaratioiT  of  war  fior  the  commission  of 
the  priv:.teer  authorized  the  ci:pture. 

Bjiit  this  case  does  not  rest  on  general  principles 
alone.  In  the  case  of  HaUet  v.  Jenks,  3,  Crancfh  ^iO^ 
ihe  actual  purchase  of  a  cargo  in  a  Frencii  port  was  de- 
cided by  this  Court  to  be  no  violation  of  the  non-intor- 
course  act  of  13th  June,  1798,  a  case  much  stmnger 
than  the  present.  Congress,  also,  has  given  a  yery  dif- 
ferent construction  to  transactions  of  thla  kind  by  the 
act  of  27th  February,  1813,  (laws  U.  S.  vol  ii.  p  '.'!S8,) 
remitting  the  forfeitures  which  had'arrrued  ufuler  tlie 
non- intercourse  act-  of  March  Ist^  1809.  Imws  V.  8^ 
vol.  9,  p.  243. 

The  claim  of  the  United  States  will  not^  at  this  time^ 
be  interposed.* 

.  Pitman",  cmtrat  contended, 

1.  Tliat  it  appearin.?,  on  tlefgice  of  Harrison's  claim^ 
that  the  properly  in  question  was  ])ut  on  board  the  Ra- 
pid  in  violation  of  the  lav/s  of  the  United  States,  he  can 

^  Th-^  claim  vrw  sahaeqiicntly^  daring  the  same  tern,  revised,  dikI  an  ar^ 
^ment  hnd  therf-nptn.  >  The  decision  of  the  Court  viU  be  foand  in  the  o|ii- 
oioii  delivered  March  15tb,  in  the  case  (tf  the  Sally. 
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hvLve  no  standing  in  Court  for  the  purpose  of  claiming      the 
the  8anf««  r.vpio» 

Pl^RRT, 

In  ^i]|>port  of  tliis  point  he  riled  the  following  cases,  mastrb* 

2  Rob,  7  -.  77:     the  H^nlsingham  Packet.— o  Rob.  28, 33. — 

TlieCornelU  and  Maria. — 6  Rob^.  348.    Tlie  liicovery. 

%.  Thai  all  intereoorse  with  the  enemy  being  illegal^ 
the  vessel  and  arjB^o  in  qiiej^tion  are  subjected  to  conlisca- 
tion  an  prize.  The  foUbwing  cases  wc^  cited  as^going 
to  establish  this  jioiiit  Daponccau^s  Bynkerahoek  p.  24t. 
5  R(^t.  234,  253,  4..  Thc  Alri)y.~d.  303.  ThtJongc 
Cossiai.— 1  R^3h.  208.  248.  TAe  Od\n.—id.  178»  212. 
Cofe  <ff  the  Fartundf  dtd  m  the  case  uf  the  Hoop. — Ed- 
wards*  Mm.  Bf/».  33.  The  Comet.—!  Rob.  76.  .7%e 
Santo  Cru%.—id.  1UI>.  The  Hoop.-^id.  74,  89.  m 
Kngende  Jac\tb. — 1  Hos.  and  Pvl.  349*  Case  qftlie  Lopi- 
su  Marguretlui.  cited  in  Bell  v.  Qibson. — 8  T.  R.  556. 
Case  of  St.  Philip,  cited  in  Potts  v.  BelL—UL  501.  Lor4 
A>nyott'»  opfvion. — 3  Rob.  Apx.  B.  p.  7,  294.  The  Sn- 
geliqnt. — 4  Rob.  289,  355.  Tht  Vmus.-^id.  206,  251. 
Tlie  Mluyajde.—i.  Rob.  126, 190.  The  Vrow  Judith.— id. 
78,93.  The  Betsey. — ^^i//.  141,170.  The  ]\\ptunus.^d. 
184.  219.  Case  of  the  JVeUy  died  in  note  to  the  cnse  of 
the  Hoop. — 4  Rob.  161.  195.  Madonna  delle  Grade. — 5 
Rob.  141.    Juffrow  Cathanna. 

PiNKKBT,  on  the  same  side. 

By  the  constitution  of  the  United  States,  congress  has  , 
power  to  dedm*e  war.  War,  in  the  pi*esent  case,  had 
bec^n  declared.  After  knowled.q^e  of  the  declaration  of 
wai',the  Claimant  fitted  out  a  viKsel  to  gti  tothe  enemies' 
country  to  bring  away  his  proporty.  The.  voyage  was 
accordin|i;ly  prosecuted,  and  the  property  brought  away. 
By  ihiH  intercourse  with  the  enemy  the  vessel  and  car- 
go are  to  be  constdert^d  as  having  adhered  to  the  enemy, 
and  as  being,  jnv  hoc  vite,  hostile. 

With  re^^anl  to  tlie  general  principle,  that  trade  with 
an  enemy  is  illf^gal,  there  can  be  no  doubt:  the  princi- 
ple U  rerogiiized  by  the  common  law  and  by/the  mari- 
time' codes  of  all  the  European  nations.  By  these  laws 
all  intercourse  with  an  enemy,  not  sanctioned  by  the 
sovereign  power,  is  prohibited.  This  principle  is* 
founded  on  the  strongest  reasons.    Without  this  salu: 
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THE      tary  provision,  what  a  wide  door  would  be  opened 
RAPID,    fop  every  species  of  ti*easonable  intercourse.    The  En- 
PEKRY,    glish  anthrtrities  are  almost  omnipotent  on  this  subject 
MASTER.   Vid.  8,  T.  R;  65*^  Potts  v.Sdl.    Sir  J.  McholPs  argu- 
mentf  and  the  cases  there  cited.    Many  of  these  author- 
ities are  j«/licial  decisions  in  cases  which  occurred  before 
the  revolution.    Thcjirinciple  contended  for  was  there- 
fore brought  over,  before  that  time,  by  the  English 
emigrants,  to  this  country,  and  is  consequently  to  be 
considered  of  equal  lorcp  here  as  in  England. 

Tlie  doctrine,  then,  may  be  considered  as  established. 

The  voyage,  in  this  case,  was  undertaken  by  Harri- 
son  with  full  knowledge  of  the  war— against  his  double 
<li]ty— in  violation  both  of  the  non-importation  act  and 
of  the  rights  of  war. 

But  the  Appellants  have  attempted  to  take  a  distinc- 
tion between  a  purchase  made  before  the  declaration  of 
war  and  apurcliase  made  since;  and  they  contend  that, 
.as  the  purchase,  in  the  present  case,  was  made  previous 
to  the  declaration  of  war,  t'»e  property  is  not  limbic  to 
confiscation,  no  trading  having  been  carried  on  with  the 
enemy^  But  all  the  rases  on  this  subject  condemn  such 
a  distinction.  My  commercial  intercourse  Tvith  the  ene- 
my  istradingf  within,  the  meaning  of  the  term  as  used  in 
prize  law ;  and  that,  for  the  very  obvious  reason  before 
assigned,  viz:  that  if  commercial  intercourse  of  any 
kind  were  permitted,  it  would  facilitate  the  means  of 
carrying  on  a  traiterous  correspondence. 

The  case  of  Ballet  v.  Jenks^  S,  Cranch^  210,  cited  by 
the  Appellants,  was  a  case  of  clear  compulsion.  Tlie 
Irah^ction  iti  the  present  case  was  perfectly  voluntary. 

Harpek,  iti  reply. 

No  case  has  been  cited  by  the  Claimant's  counsel,  in 
which  thierc.  Was  not  a  trading  with  tlie  enemy.  Hefe, 
we  contend,'  there  was  none.  In  the  case  of  Escoitf  ci- 
ted in  the  case  of  Ike  Hoop,  1,  Jloh.  182,  the  goods  werfe 
the  product  of  a  trade  long  carried  on,  and  shipped  un- 
der  fictitious  names.  Here  they  w^rc  shipped  openly. 
No  circumstances  of  suspicion  attended  }he  transaction ^ 
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In  some  of  the  cases  cited,  pfli*t  of  the  goods  ^ere  pur-      the 
chased  after  the  declaration  of  war.    All  the  cases  cited    bapii>> 
are  either  new  acts  of  trade,  or  a  continuation  of  trade    perry, 
in  the  regular  course  of  employment  of  the  parties,  and  master* 
are  also  attended  with  circumstances  of  suspicion.  " 


The  mere  act  of  going  into  the  enemies'  country  is  not 
illegal.  Any  man  may  go  thithei;  at  any  time,  if  the 
enemy  wiU  permit  him.  He  violates  no  law  of  his  own 
country  by  so  doing.  Those  laws  prohibit  commercial 
intercourse  only ;  and  that*  not  because  it givesan  op* 
portunity  of  affording  information  to  the  enemy  and 
opens  a  door  for  the  commission  of  traiterous  practices, 
but  because  such  prohibition  is  rendered  necrssary  by 
the  modern  mode  of  warfare,  >vhich  is  intf^nded  to  affect 
the  enemy  through  his  commerce.  The  principle  and 
object  of  the  rule,  therefore,  are  not  applicable  to  this 
case.  Therule  is  coniined  to  commercial  transactions 
and  commercial  objects.  If  facility  of  treasonable  in- 
tercourse were  the  reason  on  which  the  prohibition  is 
founded,  it  would  operate  to  prevent  our  citizens  from 
going  to  the  frontiers,  or  even  towards  them,  an  opera- 
tion which  was  surely  never  intended  to  be  given  it. 
The  question  to  be  considered  in  every  case  of  this  na- 
ture is  this:  hiis  the  privilege  of  going  to  the  enemies' 
country  been  applied  to  improper  purposes  2 

Mmdayp  March  7th.    •^5ent....ToDD,  J. 

JoHirsoN,  J,  delivered  the  opinion  of  the  Court  as 
follows : 

This  capture  was  made  on  the  high  seas,  .about  a 
month  after  the  declaration  of  war.  The  Giaimanti 
Harrison,  had  purchased  a  quantity  of  Englisli  goods 
in  England,  ^<  a  long  |ime,".  to  use  his  ow?i  liinguage, 
before  the  declaration  of  war,  and  deposited  them  on  a 
small  island,  called  Indian  i3landf  n^ar  to  the  line  be- 
tween Nova  Scotia  and  these  states.  Upon  the  break- 
ing out  of  the  war,  his  agents  in  Boston  hired  the  Ra- 
pid, a  licensed  vessel  in  the  cod-fishery,  to  proceed  to 
the  place  of  deposit  and  bring  away  these  goods.  On 
her  return,  she  was  captured  by  the  Jefferson  privateer, 
and  was  condemned  for  trading  with  the  eneiny's  coun- 
try. 
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THE  On  the  argiiment^  it  was  contended,  in  behalf  of  thi 

BAPiUy  Ap]Kllant«  that  thiio  was  not  a  trading  witliin  the  metin- 
FERiiYy  ing  of  llie  cases  cited  to  supp  rtthc  condt  mnation ;  thati> 
MASTER,  on  the  breaking  out  of  a  war,  every  citizen  ha4ii  rights 
and  it  was  the  interest  of  tlie  community  to  permit  her 
citizens,  to  withdraw'  prop  rty  lying  in  an  enemy's  couii- 
try  and  purcliased  bclore  the  war ;  finally,  that  neither 
the  declarHtittn  oi*  war,  'nor  tlie  commission  of  the  pri- 
vateer authorized  the  capture  of  this  vessel  and  cargo^ 
as  they  were,  jn  fact,  American  property. 

It  is  understpod  that  tlie  claim  of  the  United  States 
for  the  forfeiture  is  not  now  interposed.  The  Court, 
thcixifore,  enters  upon  this  consideration  unembarrassed 
by  a  claim  which  would  otherwise  ride  over  every  ques- 
tion now  before  us. 

This  is  the  first  case,  since  its  organization,  in  which 
this  Court  has  been  called  npcm  to  assort  the  rights  of 
war  against  the  property  of  a  citizen.  It  is  with  ex- 
treme hesitation^  ami  under  a  deep  sense  of  the  delicacy 
of  the  duty  which  we  are  called  upon  to  dischar'ge.  that 
we  procerd  to  adjudge  the  forfeiture  of  private  rights 
upon  principles  of*  public  law  highly  penal  in  tlicrr  na- 
ture; and  unfortunate  ly  too  little  underatood. 

But  d  ne\v  state  of  things  has  occurred — a  new  char- 
acter has  been  assumed  by  this  nation,  which  involves  it 
in  new  relations^  and  confers  on  it  new  rights ;  which 
imposes  a  new  class  of  obligations  on  our  citizens,  and 
subjects  them  to  new  penalties; 

The  nature  and  consequences  of  a  state  of  war  must 
direct  us  to  the  conclusions  which, we  arc  to  form  on 
this  case. 

On  tht^  point  there  is  really  ho  difTet^ence  of  opinion 
among  jurists :  there  can  be  none  amon|;  those  who 
will  distinguish  between  what  it  is  in  its:  IF,  and  what 
it  ought  to  be  under  the  influence  of  a  benign  morality 
autl  the  modern  practice  of  civilizeil  nations. 

In  the  state  of  war,  nation  is  known  to  nation  only  by 
their  armed  exterior  ;  each  tbreaiteninff  the  other  with 
conquest  or  annihilation.    The  individuals  who  com* 


FEBRUARY  T£RM  1814.  lei 

pose  the  belligerent  states,  exist,  as  to  each  other,  in  a      the 
state  of  utter  occlusion.  If  they  meet,  it  is  gnly  in  combat    rapid> 

"Mr  i.   •  i.  ■  .  .   ,  PBllEY, 

War  strips  roan  of  his  social  nature ;  it  demands  of  jvustcb* 

him  the  suppression  of  those  sympathies  which  claim-— 

man  for  a  brother  ;  and  accustoms  tlie  ear  of  humanity 
to  hear  with  indifference,  perhaps  exultation,  "that 
thousands  have  been  slain/' 

^  These  are  not  the  gloomy  reveries  of  the  bookman. 
From  the  earliest  time  of  which  historians  have  written  or 
poets  imagined,  the  victor  conquered  but  to  slay,  and  slew 
but  to  triumph  over  the  body  of  the  vanquished.  Even 
when  philosophy  had  done  ail  tiiat  philosophy  could  i6 
to  soften  the  nature  of  man,  war  continued  the  gladia- 
torian  combat :  t*ie  vanquished  bled  wher<?ycr  caprice 
pron.umced  her  fiat.  To  the  benign  influence  of  the 
Christian  religion  it  remained  to  shed  a  few  faint  rays 
upon  the  gloom  of  war ;  a  feeble  light  but  barely  sufli- 
cient  to  disclose  it  horrors.  Hence,  many  rules  have 
been  introduced  into  modern  warfare,  at  which  human- 
ity must  rejoice,  but  which  owe  their  existence  alto- 
gether to  mutual  concession,  and  constitute  so  many  vo- 
luntary relinquisimients  of  the  rights  of  war.  To  un- 
derstand what  it  is  in  itself,  and  what  it  is  under  the 
influence  of  modern  practice,  we  have  but  too  many 
opportunities  of  comparing  the  habits  of  savage,  with 
thoi^e^of  civilized  warfare. 

On  the  subject,  which  particularly  aifects  this  case,' 
there  has  been  no  general  rehixation.  The  universal 
sense  of  nations  has  acknowledged  the  demoralizing  ef- 
fects that  would  result  from  the  admission  of  individual  . 
intereoui'se.  The  wliolc  nation  are  embarked  in  one 
common  bottom,  aivl  must  be  reconciled  to  submit  to 
one  common  fate.  Every  individual  of  the  one  nation 
must  acknowledge  every  individual  of  the  ^other  nation 
as  his  own  enemy — because  Hie  enemy  of  his  counirye 
It  is  not  necessary  to  (juote  the  authorities  on  thi.«i  sub- 
ject ;  they  are  nutllerous,  explicit,  respectable,  and  have 
been  ably  commented  upon  in  the  argument* 

But,  after  deciding  what  is  the  duty  of  the  ( itizen,  th^ 
qucsVion  occui-s^  wliiit  is  the  consequence  of  a  breacl 
of  that  duty  ? 
VOL.  VIIL  ^^ 
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^rHB  The  law  of  prize  is  partof  the  law  of  nations.    In  it, 

BAPii?f  a  hostile  character  is  attached  to  trade,  independently  ot* 
PERR  ,  the  .character  of  the  trader  who  pursues  or  directs  it. 
MASTKB.  Condemnation  to  the  use  of  the  captor  is  equally  the  fate 

— k- of  theproperty  of  thebelligerentr  and  of  the  projierty  found 

engaged  in  anti-neutral  trade..  But  acitizen  or  ally  may  be 
engaged  in  vl  hostile  trade,  and  thereby  involve  his  pro- 
'  perty'in  the.  fate  of  those  ^i  whose  cause  he  embarks. ' 

This  liability  of  the  property  of  a  citizen  to  condem- 
nation as  prize  of  war,  may  be  likewise  accounted  for 
under  other  considerations.  Every  thing  that  issues 
from  a  hostile  country  is,  prima  facle^  the  pro\)crty  of 
the  enemy ;  tttid  it  is  incumbent  upon  the  claimant  to 
support  the  negative  of  the  proposition.  But  if  the 
claimant  be  a  citizen  or  an  ally  at  the  same  time  that  he 
makes  out  his  interest,  he  confesses  the  commission  of  an 
oflcnce  which,  uiider  a  well  known  rule  of  the  ciivil  law, 
deprives  him  of  hte  right  to  prosecute  his  claim. 

Tins  doctrine,  however,  docs  not  rest  upon  abstract 
reason.  It  is  supported  by  the  practice  of  tlie  most  en- 
lightened (perliaps-  we  niay  say  of  all)  commercial  na- 
tions. And  it  affords  us  full  confidence  in  our  decision, 
that  we  find,  upon  recurring  to  the  records  of  the.  Court 
of  appeals  in  prize  cases  established  during  the  revo- 
-  iutioMary  war,  that^  in  various  cases,  it  was  reasoned 
uprui  as  the  acknowledged  law  of  that  Court.  Certain 
it  is  that  it  was  the  law  of  Knpclahd  before  the  revolutions^ 
and  therefore  constitutes  apart  of  tlic  admiralty  and 
maritime  jurisdiction  conferred  on  this  .  Court"  ifi  pur- 
suance of  the  constitution. 

After  taking  this  general  view  of  the^  principal  doc- 
trine on  this  subject,  we  will  consider  the  point3  Inade 
in  belialf  of  tlie  claimant  in  this  case,  and, 

1.  Whether  this  was  a  trading,  in  the  eye  of  the  prize 
law,  such  as  will  siibject  the  property  to  capture  i 

The  force  of  tha  argument  on  this  point,  depends  upon 
the  termi  made  usei>f.  If  by  trading  fin  prize  law,  was 
meiMitthat  signification  of  the  term  which  consists  in  ne- 
gotiation or  coiiti*act,  thisc^ise  would  certainly  not  come 
under  the  penalties  of  the  rule.  But  the  object,  policy  and 
apirit  of  the  rule  is  to  cut  off  all  coiiimunication  or  acto^ 
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al  locomotive  intercourse  between  individuals  of  the  bel- 
ligerent states.  ■  Npg^ation  or  contract  has,  thenfori*, 
no  necessai^  coimexion  ^ith  tlie  offence.  Intercourse 
inconsistent  witii  actual  hostiliiyf  is  the  offence  against 
which  the  operation  of  the  rule  is  directed :  and  by  sub-  • 
stituting  this  definition  for  that  of  trading  with  anene- 
my,  an  answer  is  given  to  this  argument. 

2."  Whether,  on  the  breaking  out  of  a  war,  the  citizen^ 
lias  H  right  to  remove  to  his  own  country  with  his  pro- 
l)erty,  is  a  question  which  we  conceive  does  not  arise 
in  this  case.  This  claimant  certainly  h^d  not  aright 
to  leave  the  United  States  for  the  purpose  of  bringing 
home  his  properly  from  an  eiiemy  country;  much 
less  could  he  claim  it  as  a  right  to  bring  into  this  coun- 
try goods,  the  impoilation  of  which  was  expressly  pro- 
hibited.  As  to  the  claim  for  the  vessel,  it  is  founded  on 
no  pretext  w^hatever;  for  the  undertaking,  besides  be- 
ing  in  violation  of  two  laws  of  the  United  States,  was 
altogether  voluntary  and  inexcusable.  With  regard  to 
the  importations  from  Great  Britain  about  tliis^  time, 
it  Is  well  known  that  the  forfeiture  was  released  on 
grounds  of  policy  and  a  supposed  obligation  induced  by 
the  assurances  which  had  been  held  out  by  the  Ameri- 
can charge  d'affaires  in  England.  But  this  claimant 
could  allege  no  such  excuse. 

3.  On  the  third  point,  wo  are  of  opinion  that  the  fore- 
going observations  furnish  a  sufficienii  leuislwer. 

If  the  right  to  capture  property  thus  offending,  grows 
out  of  the  state  of  war,  it  is  enougli  to  support  the  con- 
demnation in  this  case,  that  the  act  of  congress  should, 
produce  a  state  of  war,  and  that  the  commissioit  of  tlfe 
privateer  should  authorize  the  capture  of  any  property 
that  shall  assume  the  belligerent  character. 

Such  a  character  we  are  of  opinion  this  vesesel  and 
cargo  took  tfpon  herself;  or  at  least,  she  is  deprived  of 
the  riiht  to  prove  herself  othei*wise. 

We  are  aware  that  there  may  exist  considerable  hai'd- 
ship  in  this  case ;  the  ow^ners,  both  of  vessel  and  car- 
go, may  have  been  unconscious  that  they  were  violating 
the  duties  which  a  state  of  war  imposed  upon  them.  It 
does  not  appear  that  they  meant  a  daring  violation  eith- 


THE 
RAPID, 
PERRY^ 

master; 
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•THB      er  of  the  laws  or  belligerent  ri/jhte  of  their  country. 

RAPID9    But  it  is  the  unenvied  province  of  this  Court  to  be  cU- 

FERRTy    rixtecl  by  the  head,  and  not  the  heart.    In  deciding  up- 

M A  ITER;  on  pi'inciplcs  that  must  define  the  rights  and  duties  of 

««^.— *-^  th*'  citizen  and  direct  the  future  decisions  of  justice^  no 

latitude  is  left  for  tlie  exercise  of  feeling. 

Friday,  March  iith. 

The  claim  of  the  United  States  was  taken  up. 

Rush,  Attorney  Generol. 

The  United  States  claim  the  property  in  questiout  as 
a  forfeiture  under  the  non-intei  course  act  of  1st  March^ 
^S09«  This  act  was  in  force  at  the  breaking  out  of  the 
\\  ar,  and  slill  continucil  in  force  at  the  time  of  the  cap- 
ture of  the  Rapid.  Hie  6th  section  of  the  act  declares 
the  prohibited  goods  liable  to.  forfeiture  immediately  on 
being  shipped  with  intention  ofimpoiling  the  same  into 
the  United  States.  The  United  States  do  not  claim  in 
any  case  but  where  the  vessel  was  unquestionnbly  bound 
and  sailing  to  the  United  States,  and  when  no  force  was 
netcssary  to  bring  her  in.  Wlien  such  a  vessel  actual- 
ly arrives  in  a  port  of  the  United  States,  the  intent  is 
not  only  evidenced,  but  carried  into  effbct^  and  the*  of- 
fence is  complete. 

The  arrival,  in  tbis  case,  must  be  taken  as  a  volunta- 
ry coining  into  port.  For  as  the  Rapid  was  boun  )  to 
tlie  United  States  previous  to  the  capture,  the  interven- 
tion of  the  privateer  was  immaterial,  and  cannot  be  con- 
sidered as  rendering  the  arrival  involuntarv.  I'he 
commt  ncement  of  the  illegal  act  whs  at  thv  time  of  tlie 
shipment,  and  was  prior  to  any  forfeiUire  under  bellige- 
rent rights.  The  forfeiture  under  the  non-intor(*ourse 
act,  therefore,  relates  back  to  tlie  inceptif»n  of  the  offence. 
The  municipsd  law^  we  contend,  abi*ogated  tlie  jus  belli, 
pro  ianto. 

It  is  true  that,  by  the  14tli  section  of  the  pris^o  act  of 
26th  June,  1812,  .(^Wj  17.  S»  vd.  11,  p,  238,)  provision 
IS  made  for  the  importation  of  British  goods  captured 
from  the  enemy  imd  made  g<»6d  and  lawful  prize  of  war ; 
and  it  is  ad-nitrcd  that  s'lch  goods  are  forfeited  and  ac- 
crne  to  the  captors;  but  the  question  recurs^  what  is 
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good  and  lawful  prize  of  war  ?  Not^  we  contend^  Ann^r-      this 
icEH  {property  in  an  American  bottom  coining  to,  the    rapip^ 
Vnitecjk  States^  as  in  the  present  case*  perrT) 

MASTEB. 

By  the  16th  section  of  the  same  act,  the  act'of  4tli  of— 

Apriiy  1812,  la}  ing  an  embargo,  and  the  non-  exportation 
act  of  the  14th  oi  the  same  month,  are  repealed  so  far  as 
they  relate  to  ships  and  vessels  having  commissions  or 
letters  of  marque  and  reprisal.  It  was  equally  necessa- 
ry that  there  should  be  an  express  repeal  of  the  non-in- 
tercourse  act. 

.By  the  act  of  2d  January,  ISiS,  (laws  U.  8.  vol.  ±i, 
f.  341,)  din^ting  the  secretary  of  the  treasury  to  remit 
fines,  forfeitures  and  penalties  in  certain  cases,  property 
shipped  and  departing  from  Great  Britain  between  the 
2dd  of  June  and  15th  of  September,  and  forfiiteil,  under 
the  non-intercourse  acts,  to  the  United  States,  is  to  be 
restored  to  the  owners :  no  notice  is  taken  of  any  claim 
of  the  captors.  Tiie  plain  inference  is, .  that  the  legisla- 
ture did  not  suppose  tliat  aiiy  claim  existed  on  thepa^t 
of  the  captors.  The  same  inference  may  be  drawn  fr«)m 
the  act  of  27th  February,  1813,  (laws  U.  SJ  voLii. 
p.  388.) 

The  sovereign  is  not  to  be  deprived  of  liis  rights  by 
implicatiop.  Whc  i*e  the  rights  of  the  sovereign  clasi) 
with  those  of  a  private  individual,  tl;e  rights  of  the  lat- 
ter must  yield  to  those  of  the  former.  2  Cranch,  358. 
Fisher  v.  BHglii.^PUnvd.  Jo.  253.  Hales  r.  Vttif. 
This  last  is  a  leading  case  on  this  point 

From  the  act  of  13th  Julyj  1813,  Quws  U.  8.  vol.  12, 
p*  14,)  it  is  clearly  to  be  inCri'ed.  that,  previous  to  the 
passage  of  that  act,  the  rights  of  the  captors  were  con- 
sidered as  being  merged  in  the  forfeiture  under  the  non- 
intercourse  arts.  The  «ct  of  July  has  merely  suspended 
theriirht  of  the  United  States. 

PiTMAH,  contrOf  Jor  the  captors. 

We  do  not  claim  adversely  to  the  United  States,  but 
under  the  United  States,  as  grantees.  We  were  au- 
tiiori^ed  by  our  commission  to  capture  this  vessel,  and, 
upon  capture^  it  was  forfeited  to  us :  condemnation,  we 


166  SUJPREME  COURT  U.  & 

THIS  contend,  is  not  necessary  to  give,  us  title:  our  title  ai^ 

HAPiD)  crucd  at  the  momept  of  capture.    The  United  States 

i^ERRY,  relinquished    to  ,us'  their,  right  by  the  4^^  $  >of  the 

MA STEB.  prize  act 

The  non-intercourse  act  had  reference  solely  to  time 
ofi)eace. 

The  property  in  question  could  not  be  .forfeited  to  the 
United  States^  merely  by  being  put  on  board ;  for  a  mu- 
nicipal law  can  only  have  a  municipal  operation ;  it 
cannot  operate  cxtra-territorially  ;  it  can  have  no  effect 
upon  goods  in  a  foi*eJgn.  country^  whether  that  country 
be  hostile  or  neutral. 

•  Again  by  the  act  o{  Ist.Jlidrch,  1809,  §  S,  no  persons 
are  authoriz'^d  to  seize  property  for  a  violation  of  that 
act,  except  the  officora  particularly  mentioned  therein. 
Until,  therefore,  a  seizure  was  made  by  some  person  so 
authorized,  no  foif^iture  io  the  United  States  could  at- 
tach :  and  if.  as  in  the  present  case,  a  seizure  had  been 
msiAe  jui-e  bdlif  no  seizure  under  the  municipal  act 
could  subsequently  be  made,  until  the  first  was  deter- 
mined.    1jRo6.  68,81.     The  Mercurit^8. 

I'he  non-intercourse  act  was  merged  in  the  declara- 
tion of  war,  as  it  respected  British  subjects  and  Amer- 
ican citizens  :'  this  property  was  therefiire  forfeited  to 
(lie  United  States  jure  belli:  they  had  aright  to  seize 
it  jure  belli :  this  right  they  have  granted  to  us,  and  ouh 
titlci^  to  the  property  we  have.captured  must  be  tried  Jure 
beUi.  If  tjiis  were  a  municipal  seizure,  and  if  the  pro- 
perty were  British,  the  British  owner  would  have  bad  a 
right  to  come*  inta  Court  and  assert  his  claim  ^  but  this 
he  could  not  now^lo,  being  an  alien  enemy.' 

,The-2  §qf  the  act  of  the  ISth  July^  1813,  we  consider, 
notwithstanding  what  has  been  said  by  the  counsel  for 
tlic  United  States,  as  acknowledging  a  pi*evious  right 
in  the  captors. 


JoiTBSji'  on  the  same  side,  coiisidi^redj 


*r. 


1st.  The  law  independent  of  the  instructions  of  the 
president  to  privatecirflf. 
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2dr  The  instructions  themselves;  thb 

.RAPID9 

1st  The  United  States  did  not  mean  to  relinquish  P£RnY» 
the  broad  ground  ot  jus  belli,  as  to^  British  projierty  masteb. 
coming  to  the  United  States.  —. — r- 

The  declaration  of  war  ana  the  prize  act^  being  sub- 
sequent to  the  non-intercourse  law^  ai*e  to  be  considered 
as  Jiaving  abrogated  or  superseded  that  law. 

But  if  thisr  should  not  be  admitted,  we  contend  that 
these  acts  may  exist  together  without  any  inconsisten- 
cy. There  is  room  enough  for  the  non-int^rcouri^se  and 
the  prize  act  both.  It  has  been  decided- by  this  Co^urt, 
that  trading  with  the  enemy  is,  per  se,  a  grouml  of  con- 
fiacatidn.  There,  then,  the  prize  act  may  operate.  But 
many  hostile  cargoes  may  escape  capture,  and  reach 
the  United  States.  Many  such  cargoes  may  be  imjiort- 
ed  by  neutrals.  Here  is  room  for  the  operation  of  tlic 
non-intercourse  act. 

Tlip  act  of  13th  July,  1813,  relinquishing  to  the  cap- 
tors the  claims  of  tlie  United  States  to  the  captured  pro- 
perty, is  conclusive  to  show  that  the  United  States  did 
not  mean  to  relinquish  the  rights  of  war.  That  act 
describes  the  property  to  which  tlie  United  States  give 
up  their  claim,  as  property  captured  on  the  high  seas, 
without  limitation. 

2d.  As  to  the  president's  instructions;  These  instruc- 
tions do  notapply  to  vessels  sailing  after  knowledge  of 
the  declaration  of  war. 

But  we  contend  that  the  president,  not  having  tb^ 
power  of  war  and  peace,  had  no  authority,  to  give  "siBch 
instructions:  he  could  only  control  the  privateers  by 
the  power  he  had  of  revoking  their  commissions.  There 
is  a  difference  between  his  power  over  these  vessels  and 
his  power  over  thq  public  armed  ships  of  the  U.  States. 

The  prizes  taken  by  privateei'S  undei*  the^prize  act, 
^xt  forfeitures,  and  are  to  be  a])propriated  diflTerently 
from  those  captured  under  the  non-intercourse  act. 

To  show  that  tke  capture,  and  not  the  condemnation, 
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THE      is  the  foundation  of  the  captor's  right  of  property*  the 
RAPID)    Court,  is  referred  to  i,  Wild.  %i±,  Mnrough  v.  Comyns. 

PERRY) 

MAi^TBR.      Irving,  conira^ 

By  the  3d  section  of  the  prize  actf  privateers  are 
bound  to  observe  all  the  la^s  of  the  United  States.  Sup- 
posing, therefore,  the  hon-intcrcaurse  act  to  hiive  been 
in  force,  (Aey  had  no  right  to  seize  for  a  violation  of 
that  act.  Besides,  the  mode  of  prosecution  under  the 
lion-intercourse  act  is  essentially  different  from  that  di- 
rected to  be  pur<;ued  under  the  prize  act.  There  is. 
also  ^  difference  in  the  manner  of  distributing  tlie  cap- 
tured property. 

FiNKNcr.  The  rights  of  the  captors  depend  not  up- 
on  the  npn-intercourse  act«  Both  that  and  the  pT-ize  act 
in  ay  be  in  force  atithc  s^imc  time,  and.  operate  on  the  same 
thing.  The  first  seizure  decides  which  mo^e  of  con- 
Viemnation,  &c.  shall  be  adopted. 

HARPEgy  in  reply. 

There  is  a  distinction  between  importations  made  by 
citizens  of  tlie  United  States,  and  those  made  by  for- 
eigners. The  latter  cannot  be  affected  by  the  non-in- 
tercpurse  act,  until  the  goods  have  arrived  within  the 
United  States.  They  commit  no  offence  till  the  g^iods 
are  actually  imported.  But  with  regard  to  citizen^  of 
the  United  States^  the  case  is  different  They  are  guilty 
of  a  violation  of  tlie  act  by  the  mere  shipment  of  pro- 
hibited goods  in  a  foreign  country,  with  intent  to  Im- 
poi-t  the  same  into  the  United  States.  The  law,  as  to 
them,  has  an  cxtra-tcrritOrial  operation  ;  it  binds  them 
wherever  they  are.  By  the  shipment,  therefore,  at  InV 
dian  island  with  intcht  to  import  into  the  United  Stateisy 
the  property  in  the  present  case,  was  imme.liately  for- 
feited ;  and  the  right  of  the  United  States  to  the  forfei- 
ture, at  that  moment  became  complete. 

For  the  ojnmon  of  the  C  mH  on  the  foregoing  qnestiam  re- 
sj}echng  the  daim  of  the  United  fftates^.nnier  the  noft-in- 
tercourse  actf  se^  tliejYpinion  in  the  easlt^rf  the  Sattil,  deU- 
veredby  Story,  J.  iSth  March,  1814,  inrohirJt  fha  Cwrt 
decided  in  favor  of  the  captors. 
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THE  ALEXANDER,  Pig.vET,  mastbr. 


THIS  was  an  appeal  from  the  Hontcnrc  of  the  Cir-  A  vessel,  own- 
coit  Court  for  tjic  distinct  of  Massachiisct  ts.  * ?  iT  *il''.' "? 

of  llie  United 
Stati'ft,  «tuhi 

The  foUowinewci'e  the  material  farts  in  the  case  :       *'»oni  NmiiIcs, 

in  the    yenV 
)HX'Z,  tor   the 

The  brig  Alexander,  William  S.  Picket,  master,  sail-  irr  i«e.i  suites, 

ed  frwm  Naples,  on  the  ^2d.  June,  1812,  with  a  cargo  ;;'„*f|*j,''*,^,4;i3f' 

of  brandy,  wlrfe  and  cream  of  taKai*,  with  a  British  ji-  licoi.se  to  car- 

cense  to  carry  the  same  from  Nap!  s  to  England.    She  »y  ^^^^^^ 

touched  at  Gibralter,  and  there  left  lior  deck-load,  con-  oa  her  jms- 

sisting  of  brandy,  and  saileJ  from  thence  for  the  Uni  ^"^f  henrinr 

ted  States.     On  the  Sd  of  August,  1812,  she  received  {|f;J.;;'*;,t'j,^ 

intelligence  of  the  War  between  tin*  United  States  and  twcen    Great 

Great  Britain,  and  changed  her  course  for  England,  unhtd  Stjt«* 

She  was  afterwards  captured  by  the  British,  anil  sent  she'aiterk  he& 

into  Cork,  If>land,  and  acquitted,  and  thera  disposed  5,»«ij»e    for 

of  her  cargo.    After  seven  months  detention  in  Cork,  cHinumi'  by 

she  proceeded  to  Liver])ool,  in  haliar>t.     At  Liverpool,  »iir  British, 

sSe  took  in  tlic  cargo  in  qiiestiofi,  pui-chased  by  Sanuiel  iJ^J*^^,!!/"^.!. 

Welles,  oiu»  of  tlie  Claimants,  then  in  li^nglanc^,  from  M,  and  ac- 

the  proceeds  of  ttic  cargo  brought  from  Naples,   and  jj^^j,^^^^  "P°^ 

sailed  from  Liverpool  for  Boston,  May  iUh,  18(3.     Onj^tiishercarco, 

the  2d  of  June  following,  she  was  cipturctl  by  the  priva-  »nci,  after  aSe. 

teer  America,  John  Kehew,  commander,  and  libelled,  as  i*^i*'|JJ)j„^,*f,i 

prize,  in  the  district  of  Massachusetts,  ii-eUmi,  pur- 

chases are- 

When  the  Alexander  sailed  from  Naples,  she  and  her  Uverpo^*" 
cargo  weix;  owned,  one  l.alf  by  the  Claimants,  and  the^'?j^  '"<^ 
other  half  by  W-.  and  S.  Robinson,  of  New  York.  am"  is  capuir- 

c(l  hy  a  United 

The  master,  on  his  examination  upon  the  standing  ;l!^J^*'^^'i 
interrogatories,  stated  that  the  vessel  belonged  to  J.  and  nmi  catg^eon- 
S.  Welies  and  W.  and  8.  Robinson.  ;^^  .">»^d  a. 

-  pnze  to  the 

captors. 

He  also  stated  that,  on  his  arrival  in  the  United inpture  good. 
States,  he  delivered  to  the  chiefclerk  of  J.  and  S.  Wijlles,  Jlj-^lnSr* 
of  Boston,  biUfi  of  ladings  invoices  aiul  letter's  relating  put  m  board 
to  the  vessel  and  ifoorf.^.    These  jmpers  wei'e  never  pro- 
duced  by  the  Claimants. 

John  Welles,  of  Boston^  claims  the  vessel  and  carg 
VOL.  VIIF.  22 
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THE  for  himself  and  Samuel  Welles^  alleging  that  Samuel 
^LEXAH-  Welles^  in  London,  pui^chased*  on  their  joint  account^ 

DERy .  of  the  agent  of  W.  and  S.  Robiusony  their  half  of  the 
PICKET^  brig  and  the  proceeds  of  the  Naples'  cargo,  before  the 
MASTER.  pun:hase  of  the  cargo  in  qjiestion.  The  United  States^ 
— - — !*  also^  intorpt^sed  a  claim  to  the  vessel  and  cu'go^  as  for- 
feited, under  the  non-imi)ortation  act. 

In  the  district  Court  the  claim  of  J.  and  S.  Welles 
was  rejected,  and  the  property  condemned  to  the  United 
States.  Prom  this  decree  the  captors  and  ClatniantB 
appealed. 

In  the  Circuit  Court  the  pi*operty  was  condemned  to 
ilie  captors.  From  this  decree  the  United  States  and 
the  Claimants  apjiealed. 

Rush,  attorney  General,  stated  that  it  was  not  the 
intention  of  government  to  interpose. 

Dexter, /or  CLaiinaiiis. 

There  being  no  general  rule  Df  tlie  law  of  nations,- 
that  every  trading  with  the  enemy  is  unlawful^  and 
there  being  no  municipal  law  on  the  subject,  an  Ameri- 
can citizen,  surprized  abroad  by  an  unexpected  war* 
has  aright  to  use  all  necessary  means  to  save  his  pro- 
perty and  to  srcurehis  return  home,  provided  the  means 
used  for  that  purpose  be  not  inconsistent  with  the  in- 
terest of  tlie  nation  to  which  he  belongs.  All  the  means 
einployed  in  the  present  case  were  necessary'  to  saye 
the  property  in  question :  and  were  so  far  from  being 
inconsistent  witli  the  interest  of  the  United  States^that 
they  clearly  tended  to  the  national  benefit. 

That  there  is  no  general  rule  of  the  law  of  nations 
prohibiting  all  trade  with  the  enemy,  is  a  proposition 
which  probably  will  hot  be  controverted.  Even  sir 
tVilliam  Scott  does  not  deny  the  right  to  withdraw  funds, 
upon  the  breaking  out  of  a  war;  he  allows  tliat  cases 
of  this  kind  are  entitled  to  be  treated  with  indulgence: 
he  only  holds^  that  if  a  particular  mode  of  withdrawing 
funds  has  been  prescribed  |)y  the  municipal  law,  as  by 
licease,  for  instance^  the  person  who -pursues  a  different 
mode  is  punishable.    He  has»  however,  expressly  de- 
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ddcd^  that  where  circumstances  rendered  it  impossible      t^b 
for  the  pnrty  to  obtain  a  license^  there  the  ptrop^rty  alexaK' 
shall  not  ba*  condemned,  if  it  be  a  case  where  a  license      der, 
ought  to  have  been  granted,  if  applied  for.    2,  Rob.   picket, 
264,  322,  the  Harnmty.    3,  Roh.  37,  38,  the  Citto.    6,  masteii. 

Bpb.90j  the  Ocean.    4,  Bob.  193, 234,  tlie  Dree  Oehroe -^ 

ders. 

No  map  is  bound,  on  the  breaking  out  of  a  war,  to 
abandon  his  property  to  the  enemy  ;  and  if  no  tribunal 
is  established  to  decidr.  in  what  casus  projH*rty  shall  or 
shall  not  be  withdrawn,  every,  man  must  judge  for 
himself! 

In  the  case  of  HalUt  v.  JenkSf  3,  Crandu  2i0;  there 
was  an, entire  prohibition  of  trade ;  a  prohibition  moi« 
complete  tliau  any  one  whicli  results  from  anv  pi*ovi«- 
sion  of  the  law  of  nations ;  yet  (his  Cou?!  derided,  in 
that  case,  that  the  jiarty  bewig  forced  into  the  prohibited 
port,  ami  obliged  by  the  public  authorities  of  the  place 
to  sell,  he  might  purchase  a  return  cargo.  In  the 
present  case,  the  captain  of  the  Alexander,  licaring  of 
the:  war  and  believing  it  impossible  to  n»:irh  the  United 
States  without  capture,  conceived  himself  to  be  under 
the  necessity  of  changing  his  course  ior  England,  or 
losing  his  vessel  and  cargo ;  and,  having  a  license,  he  de- 
termined to  deceive  the  enemy.  Being  captured  by  a 
British  cruizer  and  carried  into  Ireland,  he  was  libelled, 
but  acquitted  upon  his  license^  He  was  compelled  to 
sell  his  cargo.  W.lrat  was  he  to  do  with  the  jiroceeds  ? 
Suppose  he  had  sold  for  bank  bills — must  he  bring  tliem 
to  this  country  ?  lie  could  not  bring  sj^ccic :  it  is  pro- 
hibited. The  only  way  in  which  he  could  withdraw 
hispropcjly  was  to  purciiase  a  return  cargo  and  obtain 
another  license.  Tliis  course  he  {)ursuod  :  and  we  con- 
ceive that  he  was  perfectly  justi(»e<l  in  so  dojng.  The 
motives  for  w  ithdrawing  his  property,  after  acquitted, 
\i;ere  strong,  one  among  others  which  might  he  nicntion- 
■ed  was  the  danger  that  the  deception  h(?  had  practiced 
upon  the  enemy  would  be  detected. 

2.  But  allowing,  for  the  sake  of  argument,  tliat  sail- 
ing to  England  afl^r  a  knowledge  of  the  war,  w^uld  have 
been  an  illegal  act-^it  i«  clear,  in  this  case,  that  there 
was  no  sailing  to  ISiigland;  there  w^s  only  an  tnfen- 
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THB  Hon  to  go  thither ;  and  it  is  a  well  k^pwn  rule  of  law 

ALEXAK-  that  the  liare  intention  to  coipmitan  illogal  act  is  not 

DER,  punishable.    A^i^ain*  it  cannot  be  contended  that  the 

FICKET5  sailing  to  Ireland  was  illcgaU  a^  the  vessel  was  forci- 

MASTER,  biy  carried  in  tliere  by  tlie  enemy. 


3-  This  is  a  case,  which  comes  within  the  ad- 
ditional instruction  of  'the  president  of  the  United 
Stati's  to  our  |)ublic  and  private  armed  vessels,  issued 
August  tlSihf  x8l-Z..  That  instruction  prohibits  the  in- 
temipiion,  by  our  public  and  private  armed  vessels,  of 
*^  any  vessels  belonging  to  citizens  of  the  United  StateSf 
corning  from  British  ports  to  the  United  States  laden 
with  British  merchandize,  in  consequence  of  the  alleged 
repeal  of  the  British  orders  in  council."  Kehew,  the 
connnander  of  th^*  privateer^  hicd  received  this  instruc- 
tion.* 

As  to  the  power  of  the  president  to  issue  such  in- 
structions, there  can  be  no  doubt.  Even  if  there 
were  no  act  of  Congress  Telating  to  the  subject, 
the  general  p;nver  of  the  oxecntive  to  diixct  all  hostile 
operations,  gives  him  tlic  |)articidar  power  in  question. 
But  ronc^rc:s3  has  sancticmed  the  instruction  in  question 
by  the  |)r;>vis(i  contained  in  the  1st  sec.  of  (he  act  of  13th 
July,  1813.    Laws  U.  StateSf  rrf.  12,  ji.  16. 

But  it  will  bo  said,  perhaps,  mat  this  instruction  is 
api)licablc  only  to  vessels  sailing  from  a  British  port 
after  the  repeal  of  the  orders  in  council,  and  before 
the  kiiowlctgc  oj  tm  tvar.  Such  a  constru(*tion  is 
erroneous.  By  the  act  of  congress  last"  mentioned 
it  is  pro  idi^d;  That  nothing  \\\  the  said  act  con 
taincd  shall  extend  to  any  capture  made  by  private  arm- 
ed v<  ssils,  in  violatitm  of  the  additional  instructions  yf 
the  pi-esificnt  of  28tli  Aug.  1812,  after  the  captor  "sAoB 
Aare  btoC^  apprized  thereof.  From  the  use  of  the  phrase, 
••  shall  have  been/'  it  is  clear  tiiat  the  instructions  were 
in  force  as  liito  as  the  date  of  the  act  of  13th  July,  i.  e. 
nearly  a  yar  after  the.  instructions  in  question  were 
first  given  by  the  iiresideiit.  Government  alsa  contin- 
ued to  issue  these  instructions  to  the  privateers,  up  to 
tlie  trine  of  the  trial  of  this  cause  in  the  district  Court, 
arid  afierwards.  Now  to  what  vessels  coming  fi'om  a 
Braisli  port  and  ladc^i  with  British  merchandize^  ccAiId 
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those  instmctkMis  apply  which  were  issued  more  than      the 
a  year  aitip the  declaration  of  war  7  Surely  not  to  ves-  alkxak* 
sets  wliicit  sailed-  while  the  orders  in  coumll  were  sup-      dek, 
posed  to  be  repealed,  and  which  had  not  heard  of  the   PickEXy 
war :  it  would  be   absurd  to   suppose  that  there  were  iiasteb. 

any  such,  so  long  after  tlie  event  had  taken  place.    The ..— — 

instructions,  therefore,  must  be  considered  as  having 
been  originally  .intended  to  apply  to  vessels  sailing  wiffi 
a  knowledge  of  the  war,  as  well  as  to  those  sailing  with- 
out that  knowledge.  AgaiUf  what  was  the  great  object 
government  had  in  view  in  ij^sriinp:  these  instructions  I 
No  doubt  to  give  our  citizens  au  opportunity  of  with- 
dra*ving  tlieir  property  from  the  enemy's  country,  and 
bringing  it  to  the  United  States.  Our  citizens  had 
immense  funds  in  England.  The  whole  commercial 
capital  of  the  United  States  was  there.  It  was  aii  ob- 
ject of  viist  importance  to  get  it  home;  and  so  long. as 
Great  Britain  would  permit  us  to  withdraw  it,  itM^as 
our  interest  to  afford  to  our  citizenn  eveiy  possible  fa- 
cility in  aid  of  that  permission.  This  was  the  p<}licy 
of  our  government,  and  this  the  Source  of  tlie  instruc- 
tions. 

3.  This  was  not  a  capture  jure  bellu  The  eruizcr 
was  afraid  of  running  the  risk  of  damages  for  an  illegal 
capture.  An  understanding  was,  therefore,  had  be- 
tween the  parties,  which  was  considered  as  being  mu- 
tually beneficial,  that  the  captor  should  preserve  his 
claim  to  any  British  goods  which  might  be  found  on 
board,  and  that  the  residue  should  remain  to  the  Clai- 
mants. A- single  man  only,  not  a  prize  crew,  was  put- 
on  board  the  Alexander.  The  prize  master  alone  wag 
utterly  unable  to  secure  tlie  vessel  against  a  rescue, 
should  one  be  attempted.  He  was  latterly  unable  to 
bring  her  into  poit*t»  without  the  aid  oi  the  hands  origi- 
nally belonging  to  her.  How,  then,  can  it  be  consid- 
ered as  a  capture?  But  if  the  Coartshould  finally  de- 
cide it  to  be  a  capture,  we  shall  contend  that  it  was  only 
jiartial,  a  c^apture  of  the  British  goods  only. 

PiTMAif,  contraf  contended,  on  behalf  of  the  cai)tors, 

1.  That  Samuel  Welles  being  in  England  at  the  time 
of  the  purchase  of  the  cargo,  he  is  to  be  presumed  thei*e 
animo  manendi,  and  is  clothed  widi  a  British  character. 
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THK  2.  That  the  suppression  of  papers  connected  with  the 

iLEXAX-  origin  of  the  voyage,  affords  a^ sufficient  presumption  of 

DER,  a  concealment  of  enemy  interests^  to  subject  the  vessel 
PICKET,  and  cargo  to  condemnation. 

MASTER. 

3.  That  the  vessel  and  cargo,  being  taken  in  trade 

with  the  enemy,  are  condemnable  to  the  captors  as  ene- 
my's property. 

As  to  the  jffrsf  point.  It  appearing  that  S.  Welles  was 
i*e8iding  in  England  at  the  time  of  the'  purchase  of  the 
property  in  question,  it  is  incumbent  on  him  to  explain 
the  circumstsinces  of  his  residence  there.  This  has 
not  been  done.  The  presumption,  then,  must  be  that 
lie  was  in  England  animo  manendi ;  V^kt  the  property 
was,  of  coursic,  hostile  an<)  liable  to  condemnation.  J. 
Rob.  87, 103.     The  Bei-nm. 

On  the  second  point  little  need  be  said.  Suppression 
of  papers  is  always  a  suspicious  circumstance.  In  the 
present  case  it  will,  no  doubt,  have  its  due  weiglit  with 
the  CourU 

Third  point.  That  here  was  an  actual  trading  with 
the  enemy,  the  claimants  do  not  attempt  to  deny ;  but 
they  would  justify  it  on  the  ground  of  necessity.  They 
say  tbhtthe  vessel  was  captured  by  the  enemy  and^  car- 
ried into  Ireland,  where  she  w^as  compelled  to  sell  her 
cargo,  and  bad  no  other  means  of  securing  the  proceeds 
hut.  by  laying  them  out  in  the  purchase  of  British  goods. 
This  pl^a  of  necessity  comes  with  a  very  bad  grace 
from  the  Claimants.  If  there  were  any  necessity,  it  was 
one  voluntarily  brought  upon  themselves.  They  volun* 
larily,  and,  as  we  contend,  unnecessarily,  placed  them- 
selves and  their  property  in  the  power  of  the  enemy,  lif- 
ter a  knowledge  of  the  war  ;  and  can  therefore  claim  no 
indulgence  on  the  ground  of  necessity. 

TlKi  rases  which  liave  been  cited  in  which  sir  Wil-. 
It^m  Scott  speaks  with  indulgence  of  withdrawing 
funds,  arc  inapplicable  to  tlie  present  case.  Whci'e 
the  witlidrawing  of  funds  is  spoken  of,  those  funds  only 
stre  meant  which, were  in  the  enemy's  country  before  the 
war;  which  was  not  the  case  here.  Besides,  the  cases 
cifed  depend  not  on  trude  with  the  enemy,  but  on  domiciL 
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A  license  to  ivithdraw  the  property  would  not  have  been      the 
granted  in  each  a  case  as  the  present^  in  England.  The  alexAn - 
president  of  the  United  States^  acting  on  English  prin-      deb^ 
ciplesy  could  nut  have  granted  a  licenstCf  supposing  him   ?ic^et, 
to  have  the  same  power  in  relation  to  the  subject  which  master. 

the  king  of  England  has.    But  he  has  no  such  power. -^ — — - 

Congress  has  nf)t  invested  liim  with  it,  though  they 
might  have  done  so;  and  this  Court,  it  is  pi*esumcd9  ; 
will  not  undertake  to  say  that  the  present  is  a  case  in 
which  a  license  would  have  been  granted^  supposing  the 
president  to  have  possessed  the  power.  No  such  power^ 
then,  having  been  granted  by  congress,  it  is  to  bjB  pre- 
sumed that  they  did  not  intend  there  should  he  any  ex- 
ception to  the  general  rule,  that  trade  with  the  enemy  is 
unlawful. 

But  it  has  been  urged  that  this  case  comes  within  the 
president's  instructions  of  28th  of  August,  and  that 
this  capture,  being  in  violation  of  those  instructions, 
is  void.  The  vessels  contemplated  Jby  those  instructions' 
are  described  as  ve^ssels  coming  from  British  ports,  «i*i 
consequence  of  the  alleged  repeal  of  the  British  orders  in 
cmimnlJ*  Now  it  is  clear  that  the  Alexander  did  not 
sail  from  the  enemy's  port  in  consequence  of  that  alleged 
repeal ;  she  cannot,  therefore,  be  within  the  meaning  of 
the  instructions. 

The  delivery  of  the  instfuctions  to  cruizers,  after  the 
case  contemplated  hy  tlicm  no  longer  existed,  is  quite 
unimportant,  notwithstanding  the  great  stress  which 
has  been  laid  upon  ttiat  circumstance  by  the  Clai- 
mants.  The  thing  is  very  easily  accounted  for.  The 
instructions  may  have  continued  to  be  issued  through 
mere  inattention  :  but  the  counsel  for  the  Claimants,  in 
the  explanation  whicli  he  has  attempted,  has  given  to 
them  a  coi^strurtion  in  diiert  hostility  both  with  their 

letter  and  spirit See  letter  from  the*  secretary  of  state 

to  Mr.  Russcl,  of  August  21, 1812,  accompanying  the 
president's  message  of  Dec.  1812. 

It  has  been  also  contended  that  there  was  no  capture. 
But  here  is  the  property  before  the  Court,  and  we  trust 
they  will  not  restore  it,  unless  non-capture  be  fully  pro- 
ved;  and  even  then  there  can  be  no  restoration  unless 
the  Claimants  prove  their  right ;  which  they  have  not 
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di*HE      yet  done.    They  have  produced  no  title  papersy  no 
Ai.BXAir-  documents  whatever,  proving  property  in  theRisvlvs. 

DCR, 

PICKET,       On  this  point  Df  non-captfire,  which  was  insisted  on 
MASTEB*  in  the  Courts  below,  the  District  Court  oi'dered  further 
proof.    We  t'ontemd, 


1.  That  as  the  preparatory  examinations  prove  a  cap- 
ture, no  further  proof  should  have  been  ordered 

2.  That  the  further  proof  establishes  the  fact  of  ikter 
capture. 

S.  That  the  proof  u{K)n  this  order  offered  by  the  Clai* 
mants,  w»s  inaduii8SibIe«  bein^  the  depositions  of  the 
captain  and  mate,  who  were  examined  in  preparaim^. 

As  to  the  putting  no  prize  crew  on  board,  that  is  a 
circunistance  which  in  no  degree  alters  the  nature  of 
the  case ;  it  is  not  essential  to  capture.  I'he  capture 
is  always  made  before  cither  a  prize  master  or  ci-ew 
are  put  on  board ;  and  if  the.  circumstanres  of  the 
captured  vessel  be  such  as  to  do  away  all  apprehcnskm 
of  iHTscue,  and  ins])ire  confidence  that  the  crew  will 
bring  her  into  port,  there  is  no  ^*c^as(m  why  the  propi*Hy 
of  the  captor  may  not  be  retained  as  well  by  a  prize  mas- 
ter alone,  as  by  a  considerable  crew.  The  objert,  in 
such  cases,  in  putting  a  prize  master  on  board,  is  mrre- 
ly  to  keep  possessioir,  and  shew  that  the  vesst^l  is  not 
abandoned.  0  Roh.  21.  The  Rtsdntion.  1  Rob^  310, 
386.     The.  William  and  Mary . 


PiNKNEY,  071  ilit  same  side. 


If  the  declaration  of  war  is  to  be  considered  as  confin- 
ing captures  to  |)roi>erty  beloiigiig  to  British  subjects, 
municii»ally  speaking,  there  is  an  end  of  the  belligerent 
rights  of  the  'United  Stales  upon  the  ocean.  But  it  is 
not  so  to  be  considered^  it  is  to  be  construed  by  the  law 
of  nations. 

The  Claimants  seemingly  deny  that  there  was  any 
captui'c  in  this  case ;  but  they  in  fact  contend,  not  for 
non-capture,  but  abandonment  We  contend  that  there 
was  a  capture,  and  that  it  has  not  been  abandoned.    It 
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Deas  unnecessaiy  to  put  a  prize  crew  on  board  to  naVi-      thb 
gate  the  vessel  to  the  United  States^  fQr  she  was  already  alexak- 
bcimd  thither.    If  it  was  the  intention  of  the  captor      bwl, 
to  abandon  her,   why  put  any  person  oh  board?    The   PlCket^ 
very  circumstance  of  putting  a  ptize  master  on  boards  m  stbiu 
clearly  evidences  an  intention  not  to  abandon.  — — .-— i^te. 

It  is  perfectly  immaterial  whether  the  capture  was 
absolute  or  conditional  only,  to  secure  tliC  British  pro- 
perty found  on  boai*d :  To  ^cure  tliatt  it  was  necessary 
to  capture  the  wiiole :  The  capture  cannot  be  consider- 
ed as  partial. 

It  is  said,  on  the  part  of  the  Claimants*  thai  there  is 
no  general  rule  of  the  law  of  nations  that  every  trading 
with  the  enemy  is  unlawful.  We  are  of  a  different  oju- 
nion.  Bjfnkershoek  lays  down  the  rule.  Bynk.  Q.  J.  P. 
book  ±9  c.  3.  Vattd  gives  it  by  implication.  He  saya 
that,  in  time  of  war,  not  only  the  two  beUigerent  nations^ 
in  their  politic  capacity,  are  enemies,  but  that  all  the 
subjects  of  the  one  are  eiiemies  to  all  the  subjects  of  the 
other  inclusively.  Vattd^  ttb»  3,  c.  5,  §  70.  Sir  William 
Scott,  in  the  case  of  iAe  Hoopf  1  Rob.  167,  has  laid  down 
the  rule— the  universal  rule.  The  exception  which  he 
allows  to  this' general  principle  is,  that,  under  certain 
circumstances,  funds  piay  be  m  ithdrawn  with  license 
from  the  war-making  power.  So  in  the  United  States 
licenses  for  the  same  purpose  may  be  granted  by  the 
same  power.  But  this,  as  has  been  already  observed, 
is  not  a  case  of  withdrawing  funds  ;  the  funds  entitled 
t»  the  benefit  of  the  exception  arc  such  only  as  were  in 
the  country  before  the  war. 

It  is  said  by  the  counsel  for  the  Claimants,  that  the 
intention  to  sail  to  England  was  not  carried  into  effect, 
and  therefore  no  illegal  act  was  committed,  <  vcn  suppos- 
ing that  the  act,  if  committed,  would  have  been  illegal. 
But  we  contend  that  the  offonce  was  consummated  by 
the  overt-act  of  sailing  for  the  enemy's  country  several 
days.  Such  is  the  law  in  the  case  of  blockade.  Such, 
also,  it  is  stated  to  be  by  sir  William  Scott,  in  the  case 
of  a  vessel  sailing  to  a  port  which  was  captured,  during 
the'  voyage,  by  the  nation  to  which  the  vessel  belonged. 
By  all  the  analogies  of  law  an  intention  in  part  execvted 
completes  the  offence.  1  Rob.  133, 156.  The  Columbia. 
VOL.  Vllfi  » 
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TuK  But  it  has  been  4enied  tb^t  the  act^  if  carried  into  ex 

\LEXAir<^  eci|tionj  would  have  been  iilegaU  in  the  present  case  f  it 

DBR,  has  be^.nnjrged  that  the  safe^  of  the  property  required 

PICKET^  it    But  tlie  law  of  nations  does  nut  permit  a  man  to 

MASTEK.  secure  his  propei*ty  by  taking  it  to  tlie  enemy's  country. 


Tlic  case  of  Hallet  v»  Jenks,  was  cited  as  supporting 
the  claim  of  the  Appellants.  But  there,  eompUsion  to 
sell  aind  to  take  tlie  produce  of  the  enemy's  country  in 
payment,  was  pari  of  the  case  stated.  Horc,  the  pur- 
chase of  a  return  cargo,  was  voluntary;  wliich  materi- 
ally altci*s  the  case.  Welles  ought  to  have  left  his  funds 
in  the  enemy's  counti'}v 

As  to  the  additional  insti'uctions  of  the  president,  they 
clearly  do  not  eipbrace  this  case,  either  by  their  letter 
or  spirit  An  expectation  had  been  raised  that,  upon 
the  repeal  of  the  orders  in  council,  our  non-inlercoiirse 
woald  cease.  The  instructions  were  intended  to  meet 
this  cji«c — to  redeem  the  plcd,e;e,  and  save  the  national 
faiHi.  Th?se  instructions  are  ex|^lained  by  the  act  of 
congress  of  January  2,  1813,  authorizing  tlic  remission 
of  the  forfeitures  incurred  under  the  non-intercourse. 
That  act  directs  the  secretary  of  the  treaJiury  to  remit 
(lie  forfoitui^es  *in  the  case  of  such  American  property 
only,  as  sailed  before  the  15th  September,  1812;  a 
time  by  which  the  merchants  in  England  were  presumed 
to  have  been  undeceived.    . 

The  proviso  to  the  act  of  13th  July^  1813,  does  not  al- 
ter the  nature  of  thfc  instructions ;  it  leaves  them  to  be 
expounded  by  the  Courts. 

Dexter,  in  reply. 

This  is. a  more  favorable  case  than  if  the  property 
had  been  in  tlie  enemy's  country  before  the  war.  The 
object  in  going  to  England,  was  merefy  to  save  the  pro- 
perty from  British  capture,  tu  which  it  was  exposed,  and 
for  tKs  pnrpose  to  pass  through  the  enemy's  .country  iri 
disgiise — conduct  perfectly  justifiable  in  a  rase  like  this. 

As  to  tlie  capture^  no  evidence  has  bf»en  produced  to 
prove  the  fact.  If  there  liad  been  any  agreement  that 
this  should  be  considered  as  a  capture^  we  will  admit 
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that  it  would  have  been  one.    But  no  such  a|;reeiBent  is      tb£ 
^hown—- it  does  not  appear  that  apy  thing  of  the  kind  Atmxxjs* 
was  intendpd.  de&^ 

PICKET^ 

But  supposing  it  tp  have  been  a,  captu'    by  agree-  j^fASTBii. 
Uient— even  then  the  extent  of  the  capture  must  be  limi-  — — *n— — 
ted  by  the  t^rms  of  tjl^at  agreement.    1  Bob.  20^,  243. 
The  Jonge  Jacobus  Baumflnn. 

TJiere  is  no  evidence  of  Welles  being  in  ,£n^and 
aninw  manendi. 

Monday 9  March  7th.    Ms€nt...ToBii,  J.. 

MAR81IA1.L,  Ch.  J.  delivered  tb^  opinjon  of  the  Court 
IS  follows: 

Thi;  principles  settled  in  the  case  of^e  Rapid  decides 
this  cause  so. far  as  respects  the  character  r.f  the  Al^'xan*- 
der  and  her  (5argo.  In  open  sea,  uupies^ed  by  any  j)e- 
culiar  danger,  with  a  fiitt  knowledge  of  the  war»  shjR 
chafes  her  course  and  seeks  an  envmy's  poi*t.  If  sucli 
an  act  could  be  justifiedf  it  were  vain  to  prohibit  trade 
with  the  enemy.  The  subsequent  traffic  in  the  enemy 
country^  by  whidi  Jier  i*eturn  cargo  was  obtained^  con-^ 
nects  itself  with  this  voluntary  sailing  for  an  enemy  port; 
nor  does  the  circuinstance  that  she  was  carried  by  force 
into  Ireland,  when  her  actual  destination  was  England, 
break  the  chain.  The  conduct  of  the  Alexander  is  much 
less  to  be  defended  than  that  of  the  Rapid. 

But  it  is  alleged  by  the  Claimants,  that  in  this  case 
there  was  no  actual  capture.  This  allegation  cannot,  in 
the  opinion  of  the  Court,  be  sustained.  That  the  Amef- 
ica  took  possession  of  the  Alexander  with  the  intention 
of  makin|s(  prize  of  that  pail  of  her  cargoNvbich  might  bo 
deemed  British,  is  not  controverted.  How  was  this  in- 
tention to  be  executed,  how  was  this  part  of  the  cargo  to 
be  libelled,  if  it  was  not  captured?  And  if  such  psui;  of 
the  cargo  as  might  eventually  be  British,  was  captured, 
and  the  whole  remained  together  in  the  vessel,  how  can 
tlie  capture  be  considered  as  partial  ? 

But  it  has  been  truly  observed,  that  it  is  not  non-cap- 
ture, but  abandonmefit*  for  which  the  Complainants  in 
fact  contend. 
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THE  But  while  the  whole  car]3;o  remains  together^  claimed 

ALKXAN*-  by  the  captor,  if  it  be  enemy  property,  how  can  any 

D^Hf  ,  part  of  it  be  said  to  be  abantloned?  If  it  was  entirely 
ricksTf  abandoned,  for  what  purpose  was  one  of  the  crew  of  the 
MA9TBU.  America  put  on  board  the  Alexander  ? 


The  inability  of  the  prize  master  to  secure  the  ckptur- 
ed  vessel  against  a  rescues  should  one  be  attempted,  his 
inability  to  bring  *n  the  vessel  without  the  aid  of  the 
haiids  belong  ng  to  ler,  is,  in  i*eason,  no  proof  of  aban- 
donment. If  k[:z  circumstances  of  the  captured  vessel 
be  such  as  to  do  away  all  appi*ehension  of  rescue,  and 
inspire  confidence  that  the  crew  will  bring  her  into  port, 
no  reason  is  perceived  why  the  property  of  the  captor, 
may  not  be  retairted  as  well  by  a  prize  master  alone,  as 
by  a  considerable  detachment  fmrn  his  crew.  The  cases 
cited  to  this  point  by  the  counsel  for  the  captors  are  en- 
tirely satisfactory. 

With  as  little  reason  do  the  Claimants  seek  to  shelter 
themselves  under  the  instructions  of  the  2Sth  of  August, 
1812.  Those  instructions  apply,  in  exp  ess  terms,  to 
such  American  vessels  as  hate  sailed  from  Great  Bri- 
tain for  the  United  States,  <<in  consequence  of  the  al- 
leged repeal  p{  the  British  orders  in  council."  A  vessel 
which  sailed  while  those  orders  were  not  alleged  to  bo 
repealed,  cannot  bring  herself  within  these  instructibns. 

But  it  is  alleged  that  these  instructions  are  still  issued, 
and  must  mean  somethtn,^;.  Rather  than  ascribe  their 
contini^ance  to  inattention,  the  counsel  (<>v  the  Claimants 
would  give  them  a  construction  in  direct  hostility  with 
their  letter  and  spirit.  Were  this  reasoning  even  ad- 
mitted to  be  correct,  which  it  is  not,  it  would  become 
the  duty  of  the  Court  to  be  astute  in  finding  some  object 
to  which  they  might  |)ossibly  apply.  It  is  possible  though 
certainly  it  is  barely  possible,  that  some  vessels  which 
sailed  from  England  wliile  the  orders  of  council  were 
supposed  to  be  r^^pcaled,  may  not  yet  have  reached  the 
United  States.  It  would  be  more  reasonable  to  reserve 
these  instructions  for  such  possible  case*  than  to  apply 
them  to  cases  which  ran  neither  be  brought  within  their 
words  nor  their  meaning. 

/nc  sentence  is  affirmed  with  costs 
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TBE  JULIA»  LiTCE,  mastbb. 


i'HIS  was  an  appeal  fwim  tl»e  Circuit  Court  for  Ti'e  saUing  ou 
the  district  of  Massachusetts.  HerlXirtw 

and-  passport 

D.I)xyrs,firtheClmmafas.  ^[.KX 

in    futherancu 

The  brig  Julia  and  cargo,  consisting  of  about  three  P*"^*"***^**"' 
hundred  liogsheads  ot  salt,  were  captured  by  tlic  United  Itiiutessuchaa 
States'  frigate  Cbesap<'ake,  Samuel  Evans,  commander,  att  ofuiegaiity 
about  tfic  last  of  Decimber,  1812,  and  libelled  and  coii-  ^ip"5„^a^J^ 
demned  in  the  district  C(uirt  of  Massachusetts,  LFpon  to  confiscation 
appeal  to  the  Circuit  Court,  the  sentence  of  condeihna-  *•*  y^^  ^ 
tion  was  aiBrincd,  and  the  Claimants  now  appeal  to  ^^^^' 
this  Court. 

Thci  allegation,  lii  the  libel,  is,  that  the  property  bo- 
longs  to  British  subjects. 

The  facts  proved  and  relied  upon  by  the  Claimants, 
and  which  are.  fiiUy  substantiated  by  the  documents 
contained  inthe  record,  are  as  follows  :  That  the  Julia 
and  cargo  wxre  owned  wholly  by  the  (claimants,  who 
are  native  American  citizens  ;  that  slic  was  documented 
as  an  American  ship,  for  a  voyage  from  Baltimore  to  Lis- 
bon, with  a  cargo  of  corn,  flour,  and  bread;  that  she  sail- 
ed with  this  cargo  from  Baltimore  to  Lisbon,  where  she 
arrived  in  safety ;  that  the  nutw  ard  cargo  was  there  sold 
to  Portuguese  merchants,  in  that  port,  and  a  rcturh  cargo 
of  salt  purchased  with  apart  of  theproceeds  of  the  outward 
cargo;  and  that,  as  tlie  Julia  wal5  returning  to  Boston,  h^r 
port  of  discharge,  with  her  homeward  cargo,  she  was 
captured  by  the  Chesapeake ;  that  all  the  transactions 
of  the  voyage  were  really  and  trul>  for  account  of  the 
Claimants,  and  that,  in  point  offactf  no  connexion,  inter- 
course, trade,  supply,  or  other  matter  or  thing  relative 
thereto,  was  ever  had,  made,  intended,  or  contemplated 
with  the  enemy,  in  the  whole  course  of  this  yoyage. 

It  is  admitted  by  the  Claimants,  that  copies  of  the 
following  documents  signed  and  granted  by  admiral 
Sawyer  and  Andrew  Allen,  late  the  British  consul  at 
Boston^  were  filed  in  the  Courts  below*  and,  for  the 
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THE       reasons  stated  by  the  learned  judges^  admitted  hi  evi- 
JULIA9     dcncc,  viz:' 

MASTER,       isU  ^  license  from  adviiral  Sawyer,  in  the  words 
following : 

"By  Herbert  Sawyer,  esq.  vice  admiral  of 
[seal.]  the  blue,  and-  commander  in  chi^f  of  his  ma- 
jesty's ships  and  vessels  employed  and  to  be 
.employed  in  the  river  Saint  Lawrence,  along  the  coast 
of  Nova  Scotia,  the  islands  of  Antico6ti,'Madela]ne  and 
Saint  Jolm,  and  Cape  Bl*eton  and  the  bay  of  Fundy, 
and  at  and  about  the  island  of  Bermuda,  or  Somers' 
Islands,  &c.  kc*  &c. 

.  f<  Whereas  Mr;  Andrew  Allen,  his  majesty's  consul  at 
Boston,  has  ri  commended  to  me  Mr.  Robei*t  .Ewell,  a 
merchant  of  that  placr,  and^weU  inclined  towards  the  Bri- 
tish interest,  who. is  desirous' of  sending  provisions  to 
Spain  and  Portug^'^l,  for  the  use  pf  the  allied  armies  in 
the  Peninsula,  and  whereas  I  think  it  fit  and  necessary 
tliat  dncouragvment  and  prqt^ction  should  be  afforded 
liimin  so  doing. 

*«  Tliese  aix  therefore  to  require  and  direct  all  captains 
and  commanders  of  bis  majesty's  ships  and  vessels  of 
war  which  may  fall  in  with  any  American,  or  other  ves- 
sel bearing  a  neutral  flag,  laden  with  flour,  bread,  corn 
orpras,  or  any  otiier  species  of  dry  provisions,  bound 
from  America  to  Spain  or  Portugal,  and  having  this 
protedioii  on  board 9  to  suffer  her  to  proceed  without  un- 
necessary obstruction  or  detention  in  her  vo;yagc  ;  pro- 
vided 9he  shall  apppear  to  be  steering  a  due  course  for 
tl^ose  countries,  and  it  being  understood  this  is  f)nly  to 
be  in  force  for  one  vay>ige  and  withip  six  months  from 
the  date  hereof. 

<'  Given 'under  my  hand  and  seal,  on  board  his  ma- 
jesty's ship  Centurion,  at  Halifax,  thisfourtli 
'*'^v  of  August,  ohe  thousand  eight  hundred  and 
tw  St. 

^«  H.  SAWYER,  Vice  MmiraU* 

By  Qom mand  ©f  the  vice'  admiral. 
William  Ayre. 
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2dl'  JhefoUaiving  document  sigtied  by  JindrefW,  Mau         thb 

JULIA» 

.  <<  To  the  commaiiders  of  his  majesty^B  ships  of  war     xucr> 
or  of  private  armed  ships  belonging  to  subjects  of  his  m^}ITE9« 
majesty.  . ^-— 

ft  Whereas  from  the  consideration  of  ttie  gri^at  impor- 
tance pf  continuing  a  regular  supply  of  Jldur  and  other 
dried  prpvisioiis  to  the  allied  armies  in  Spain  and  For- 
tugaly  it  has  been  deemed  expedient  by  his  majesty's 
gOvemiipient  that^  ootwithstanding  the  hostilities  now 
existing  between  Great  Britian  and  the  United  $tates9 
every  degree  of  encouragement  and 'protection  should 
be  given  to  American  vessels  laden  with  flour  and  otlier 
dry  proy^sionsy  and  ftona/de  bound  td' Spain  or  Portu« 
^L  :And  whereas^  in  futherance  of  these  views  of  his 
ipajesty'sgovemmenty  Herbert  Sawyer,  esq.  vice  admiral 
and  commander  in  chief  on  the  Halifax  st4tion>  has  ad- 
dressed to  me  a  letter  under  the .  date  of  the  5th  of  Aug* 
1812^  (a  copy  whereof  is  hereunto  annexed)  wlterelnl 
k^l  instructed  to  furnish  a  copy  of  bis  letterf  certified 
under  my  consular  seal,  to  every  :^ericftn  vessel  so 
ladea  and  bouiidy  destined  to  serve  as.  a  perfect  safe- 
guard and.  protection  of  such  vessel  in.  the  prosecution 
of  her  voyage.  NoWf  therefore,  in  obedience  to  these 
instructions,  I  hav^  granted  to  the  American  brig  Julia^ 
Tristram  Luce,  master,  of  jL59  tons  burthen,  now  lying 
in  the  harbor  of  Boston,  and  boiiud  t6  Baltimore  for 
thej^urpose  of  taking  in. a  carg6>  of  flour  and'ipom,  and 
proceeding  thence  to^  a  port  in  Spain;  or  Portugal,  not 
under  French  domination,  the  annexed  documents,  re- 
quesflng  all  officfers  commanding  his  liiajesty's  ships  of 
war,  or  private  armed  ships  beloj^glnj^  to  subjects  of 
his  majesty,  to  give  to  th|^  said  .vessel  all  dCie  assistance 
and  protection  in  the  prosecution  of  bei'  voyage  to  Spain 
or  Portugal,  and  on  her  return  thence  to  her  port^  of 
original  departure,  laden  with  salt  or  with  specie  to  the 
nett  amount  of  lier  outward  cargo,  or  in  ballsist  only. 

'<Given>  under  my  hand  and  seal  of 
rcoirsi[T:i>AR  QVkZ.]      office  at  Boston,  this  oighteeiith' 
day  of  September,  I6l2. 

«  ANDREW  ALLEN,  jun. 

His  mnjesty^s  consuL^^ 
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TRfi  Sd.  '<  A  copy  of  adiAiral  Sawjer'iSi  letters  to  A.  Alleit^ 

JVLiAf    referred  to  in  the  preceedin^  dpcumetit^'  and  certified 
I.UCE,    under  the  consular  seal ;  as  follows : 

MASTER* 
w--- (COPY 

^<  His  Mdjesty^s  ship  Centurion, 
MBalifax,  the  Bth^  August,  lUa. 

*'  I  have  fn1ly  considered  that  part  of  jrour  letter  of  the 
eighteenth  ultioio^  which  relates  to  the  means  of  insur- 
itifi^  a  constant  supiily  of  flour  and  other  dried  provi- 
sions^ to  the  allied  armies  in  Spain  and  Portugal,  and 
to  the  West  India  islands^  and*  beins;  aware  of  the  im« 
portance  of  the  subject,  concur  in  the  proposition  you 
have  made.  I  shall  therefore  v  give  directions  to  th'e 
commanders  of  his  majesty's  squadron  under  my  com- 
niand,  not  to  molest  Arorrican  vessels  nnarm^d  and  so 
l^den,**  bona  Jid^'^*  bound  to  British»  Portuguese  or  Spa- 
nish ports,  whose  papers  shall  be  accompanied  wjth  a 
'eertified  copy  of  this  letter  under  the  consular  seal. 

ft  I  have  the  honor  to  be,  sir^ 
f*  Your  most  obedient  humble  servant^ 

«  H.  SAWYER^  Vice  Mmiral. 

•To  Andrew  AUch,    esq. 
his  majesty's  consul,  Boston. 

«  Office  of  his  Britannic  Majesty*s  Oywnd. 

<«  I,  Andrew  Allen,  jun»  his  Britannic  majesty's  consul 
for  the  states  of  Massachusetts,  Wew  Hampshire,  Rhode 
Island  and  Connecticut,  hereby  certify  that  the  annexed 
paper  is  a  true  copy  of  a  letter  addressed  to  me  by  Her- 
bert Sawyer,  esq,  vice  admiral  and  commander  on  the  , 
Halifax  station. 

'<  driven  lind^r  my  hand  and  seal  of 

oflice,  at  Boston,  in  the  state  of 

r«^«ro,r^  * «  -« . ,r  1      M assachusctts,  this  eighteenth  day 

[coNsraARSBAL,]      ^j  September,  in  the  year  of  our 

Lord,  one  thousand  eight  hundred 
and,  twelve. 

«  ANDREW  ALtEN,  jun/» 
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If  the  opinions  of  the  Courts  beloWf  in  admitting  copies      this 
of  tliese  documents  tii  be  received  as  evidence,  were  cor-     julia^ 
recty  then  It  is  also  admitted  that  these  Incenses  and  letters     liUCBy 
had  been  obtained  foi%  and  were  found  on  board  tlic  J  uiia^  m astek. 
nt  the  time  of  her  capture.  •...^.....-. 

Uppn  this  statement,  and  upon  the  evidence  contained 
in  the  record,  the  Claimants  submit  two  points  to.  the 
decision  of  the  Court. 

1*  That  the  mere  acceptance  or  possession  of  the  l^ri- 
tish  license  and  documents^  do  not  subject  the  property 
to  condemnation. 

3.  That  if  ttie  peculiar  terms  of  the  license  in  this 
case  create<a  presumption  unfavorable  to  the  Cl^ixnnntSf 
either  of  an  intention  to  supply  the  enemy,  or  of  an^ 
other  unlawful  intercourse  w  it)i  the  enemy,  such  pre- 
sumjition  is  intirely  destroyed  by  the  evidence  in  the 
ease,  which  shews  that  no  such  supply  or  intercoui's'e 
did  ever,  in  fact,  take  place. 

As  to*  the  first  point.  The  nature  and  effectr-of  an 
enemy^s  license,  so  far  as  I'espected  the  acceptance;  pos- 
session or  use  of  such  a  document  by  an  Anierican  citi- 
asen^  we're  so  fully  ai)d  ^bly  |)ointcd  out  in, the  Cade  of 
the  Aurora,  that  the  counsel  for  the  Claimants,  is  content 
to  rely  upon,  and  to  refer  the  Court  to  the  arguments 
and\  authorities  which  were  submitted  and  quoted  in  that 
case,  upon  this  poin^ 

But  as  to  the  secmid  poinU  If  the  Julia  had  been  cap- 
tured on  her  passage  to  Lisbon,  with  these  British  docu- 
ments on  board,  there  might  have  been  some  ground  for 
a  condemnation  :-— The  suspicious  or  obnoxious  pails  of 
them,  such  as  ihose  whicii  state  that  <' El  well  is  well  in- 
clined towards  the  British  interest,"  and  that  he  con- 
templates furnishing  supplies  to  the  allied  armies  in  the 
Peninsula,  might  have  raised  a  prcsimiption  tliat  such 
was  his  intention,  and  would  have  cast  the  onus  probandi' 
upon  him,  or  upon  those  in  whose  hands  "the  license 
might  be  found.  But  it  is  contended,  that  if,  upon  fur- 
nishing the  proof,  it  shall  appear  that  no  unlawful  inter- 
course with  the  enemy  ever  did,  in  facU  ioJ^e  place^  and, 
moreover,  that  no  such  intercourse  was  ever  even  inknd* 

VOL.  VIII.  a* 
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THi^  eii  to  be  keld  witb  the  enemy^  the  presumption  againat 
juxiA,  the  Claitnants,  arising  from  the  terms  of  the  British 
XVCE9     documents^  will  be  entirely  destroyedf  and  the  Complai- 

MASTER,  nants  left  in  a  state  wholly  free  from  guilt,  both  legal 

^..^•— «i-«  and  moral* 

That  this  is  a  correct  position,  the  Gourt  is  referred 
to  Ae.case  olthe  Matilda,  decided  in  the  North  GarQli- 
na  Circuit,  by  tbe  chief  justice  of  the  United  States,  'and 
reported  in  the.  American  law  joimial,  p.  478.  In  that 
case,  the  license  was  granted  after  the  war,  and  for  the 
exj^ress  purpose  of  a  trade  and  supply  to  the  British  W. 
L  Mtoiufo:  But  there  was  no  evidence  that  any  act  of 
trading  had  been  comraiUtd.  In  that  case  the  chief  jus- 
Hcc  is  said  to  have  declai^d,  <<  thiat  there  was  np  evi- 
<•  4ence  of  a  criminal  intent,  except  that  of  the  license ; 
'« that  the  obtaining,  the  license  was  to  deceive  the  ene- 
^  my,  wiiich  the  Claimants  lawfully  might  do  ;  and  that  . 
«<  the  case  was  cleared  of  all  doubts  by  the  evidence^ 
^*  wHch  stated  the  real  object  of  the  voyageJ' 

In  the' case  of  the  Mby,  5  Rob,  p.  254,  it  is  expressly 
stated  to  be  law  '<  that  there  must  be  an  act  of  trading  to 
« the  enemy  country,  as  well  as  the  intentixnf, ;  that  there 
<^  must  be  a  legal  ViS  well  as  moral  illegality.''  It  is  i|i 
the  same  6asc  stated,  that  «  no  case  has  been  produced, 
«in  which  a  mere  intention  to  trade  with  the  enemy, 
•^  cdntrkd'^ted  hy  the  fa(;if  enures  to  condemnation.'^ 
Upon  both,  imints  (said  sir  William  Scott,)  «I  am  of 
<<  opinion,  that  tlie  Claimant  is  entitled  to  restitution.  On 
« tlie  lst»  there  was  no  illegal  act ;  on  the  2d,  there  was 
*»  neither  intention  nor  act.^ 

There  is  n6  principle  better  known  of  established  by 
the  writers  both  upon  law  and  ethic»,  than  that  there 
must  be  both  a  will  and  an  acf  to  constitute  an  offence* 
The  act  is  necessary  to  demonstrate  the  depravity  of 
the  will:  a  vicious  will,  without  a;  vicious  act  is  no 
offence. 

It  is  not  denied,  that  the  Julia  and  her  outward  cargo 
Were  the  property  of  the  Clairnantisi  ^  it  is  not  deni^; 
that  the  Julia*  on  her  departure  fron^  Battimore, /  was 
doeumei^ted^  in  ev^rr  reapect,  as  required  by  law,  as  an. 
ionerican  ship  bound  from  Baltimore  to  IJsbon,  with  a 
cargo  of  flour,  com  and  breadr 
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It  is  not  denied,'  that  the  Juliaf  with  this  cargo  qb      the 
boardf  was  oi*dered  to  proceed,  and  that  she  did  In  fact     jrvLiA, 
proceed^  to  Lisbon  j  and  that  it  was  the  iniention  of  the     i.vce, 
owners  that  the  cargo  should  be  there  sold»  to  ihd  best  masteil 
advantage^  to  merchants  or  other  subjects  of  that  go-  -^  — ^^.m*^ 
vernnxent ;  nor  is  it  denied^  that  the  Julia  and  cargo  did^ 
injactf  pi*oceed  to  Lisboh  for  these  purposes. 

.It  is  not  denied,  that  this  cargo  of  com,  flour  and 
bread,  was  in  fact  carried  toJLisbon,  there  landed,  aiid 
sM  to  a  house  of' merchants  of  that  city.  It  is  also  a  fact, 
probably  not  disputed,  that  the  cargo  of  salt,  with  whish 
tlie  Julia  was  laden,  and  with  which  she  was  captured 
on  her  homeward  voyage,  was  purchased  with  the  pro- 
ceeds of  the  cargo  sold  at  Lisbon.  And  it  is  not  pretend^ 
cd  that  there  was  any  interco^irse  with  the  enemy  at  Lis- 
1)on,  or  with  any  of  his  agents ;  of  that  there  was  in  re- 
ality, any  safe,  contrad,or  otiier  tratisactionby  the  Clou 
Yuanfs,  or  their  agents,  thatanypartoftlie^cargQ,  or  iff  the 
proceeds  of  it,  shjoidiU  in  any  manner ^  serve  as  a  supply  or 
iU)me  to  the  hands  and  possession  of  the  enemy.  On  the 
other  b&nd,  it  does  not  apjiear  from  all  the  evidence  in 
the  case,  that  the  whole  object  of  the  voyage  was  to  exr 
port  the  cargo  of  the  Julia  to  Lisbon,  there  to  be  sold, 
and  the  proceeds  to  be  invested  in  such  funds  as  are 
pointed  out  in  the  owners'  letter  of  instructions  to  the 
captain.  The  intention  to  trade  with,  or  supply,  the 
enemy,  is  provec!  only  from  the  prima  fade  evideiice  of 
the  license  and  other  British  document's;  and  this  evi- 
dence is  fully  explained  and  counteracted  by  the  whole 
mass  of  evidence  in  the  case,  sliewing  the  real  object  of 
the  voyage,  and  that  no  supply,  trading  or  intercourse 
were  in  fact  had  with  the  enemy. 

If  th^.  bare  possession  or  acceptance  of  a  license  con* 
demns  the  property  which  it  purports  to  protect,  the  Jdlta 
must  be  condemned  i  but  if  the. presumptive  or  priinafOf 
ci/?  evidence  resulting  from  tlie  possession  of  the  licenscv 
however  obnoxious  may  be  the  terms  of  it,  can  be  eicplaiii^ 
ed  and  coiintoracted  by  evidence  of  the  facts,  the  Julia 
and  cargo  must  be  restored.  The  form^  position,  it  is 
conceived,  will  never  be  sanctioned  by  this  Court;  and 
if  the  latter  be  not  cstablishcfd,  the  Claimants  will  be  se- 
verely punished  for  an  act  which  they  never  cmnmittcd^ 
smd  which  th^y  never  intended  to  commit,  viz.  that  of 
trading  witb»  and  sup]^ying  the  enemies  of  the>  conn- 
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i  HB      try.    The  case  of  the  Juliat  therefore,  turns  tfpofi  a  qu  es- 

ju;.iA,    Hon' of  fact     Did  the  Juiia  pursue  a  Voyage  to  a  neutral 

xucE»     port,  and  was  her  cat  go  disposed  of  to  the  subjects  of  a 

MASTER,  neutral  cpurftryy  or  did  she  pursue  the  voyage  and  fur- 

»"»^  tiie  sipplies  to  the  enemyf'yfhAM   ftppear  to  have 

been  the  objects  of  tli?  British  admiral  ?  It  is  repugnant 

to  law  and  reasouf  that  a  inan  shall  not  be  perqiitted  to 

prove  his  innorchce ;  and,  when  he  has  proved  it,  that 

he  should  be  held  guilty,  and  punished.    If  taken  with 

the  mainour,  may  he  iiot  prove  that  he  came  honestly  by 

the  goods  ? 

If  a  contrary  doctrine  he  established,  it  will  lead  to 
one  inevitable  result;  viz.  a  prolabition  of  all  trade  from 
HUs  to  a  neutral  cotmtry  which  happens  to  be  in  aUiancc 
with  Great  Bntain :  it  will  he,  in  fact,  declaring  that  a 
cargo  of  flour. shall  not  be  exported  to  Spain  or^Portu 
gal,  because  the  neutral  subjects;  to  whom  it.  may  be 
there  sold,  may  sell  it  again  to  their  British  allies. 

This  case  is  distuiguishable  from,  and  stands  upon 
much  firmer  graiind  than  that  of  the  Jlurora.  In  .that 
case,  the  ship  was  taken  on  her  outward  passage,  and 
(as  it  was  alleged)  otit  of  her  course  to  lior  ostensible 
jport.  It  was  thcrcfdre  impossible  for  the  Claimants  to 
i-eniove  tlie  presumption  against  them,  arising  from  the 
possession  of  the  license,  by  the- subseqiient  events  if  the 
voyage.  Bat  iu  this  case,  every  thing  is  explained,  and 
every  doubt  or  suspicion  removed  by  the  evidence  shew- 
ing the  honajide  cibjecls  and  uUimate  terminatif.'U  of  the 
voyage.  The  case  is  thus  ch^anscd  of  eveinf  thing  tU^t 
miglit  be  presuiQ<*d  to  be  foul  by  the  unhapfyy  terms  r  f  tlic 
linense,  or  the  qfficioiU  and  iinofficial  interpositions  of 
Mr.  Allen.  The  case  must  turn  ftpon  the  6o?ia  ^ifc. 
views,  and  intention  of  the  Claimants,  and  upon  the  evi- 
dence that,  i»;iomf  q/^y}ic^  no  unlawful  intercourse  be- 
tween  them  and  the  ent^my  eroer  existed,  or  was  ever  con- 
templaied.  If  ^ley  have  merely  accepted  a  licerise,  but 
have  made  no  unlawful  use  of  it,  tjiey  cannot  be  injured  by  it. 

flusu,  Jittotmey  General,  in  beludfofH^e  United  States. 

It  is  utterly  impossible  that,  if  any  American  proper- 
ty, embarki^d  in  a  trade  unr>er  an  enemy  license,  can 
be  the  Bubjrct  of  prize,  this  should  escape.  The  trans- 
action is  the  most  obnoxious  of  its  class;  and  presents  the 
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leading  question  m  its  most  advantageous  forins  for  the 
captors. 

The  object  of  the  enrjny  was  supply  to  the  allied  ar- 
mies in  Portugal  and  Spain.  The  engagement  to  exe- 
cute that  purpose  was  the  ninsideration  of  the  protection 
granted  hy  the  license.  The  purpose  was  executed  in 
fact,  and  in  strict  conformity  with  the  cngagcnieut. 
The  homeward  cargo  wfui  pur^iiased  with  the  pixiceeds 
of  Che  outward ;  and,  when  captured^  was  still  under  the 
pnitection  dfthe  licenise.  If  the  circuinstances  in  this 
caae  do  not  amount  to  a  trading  with' the  enemy,  there 
is  no  such  thing,  if  this  license,  (or  rather  these  licen- 
ses,) should  not  be  h^ld  to  give  to  the  property  a  liostile 
character,  no  license,  whatever  may  be  the  facts  with 
which  it  is  combined,  can  [iroduce  that  effect 

There  can' be  no  foundation  for  restitution  in  thid 
case  but  one.  It  has  been,  doubted  whetlicr  American 
property  can,  for  any  caLusc,  become  subject  to  confisca- 
tion as  prize,  wlicn  captured  by  a  privateer;  and  it  will 
be  contended  (as  it  is  understood)  in  the  case  o[  ilie 
Frances,  that  it  caiinot. 

The  capture  on  tliis  occasion^  howcverj  was  iila<U'  by 
t^nationnl  rmd.  in  virtue  of  the  declaration  of  war,  uiul 
the  public  law  of  the  world  operatiiig  upon  it  The  at- 
torney general  does,  not  believe  tjiat  this  difference  in 
factci*eates  any  difference  in  the  legal  conclusion ;  be- 
cause be  supp(t8i*s  that  privateers  have,  upon  the  sound 
constructions  of  the  act  of  congress,  the  same  vights  of 
capture  with  national  vessels ;  but  he  contends  that,  even 
if  it  fihoidd  be  held  that  the  rights  of  capture,  vested  by 
thf'ir  commissions  miwivatt  amied  vessels,  aix)  confined 
to  p»'opi*rty  siri'ttly  (not  constntctively)  British,  the  rights 
of  imtioiuU  vessels  ai*e  not  so  restricted. 

The  Court  is  refeiTed  to  the  opinion  at  llarge  (in  the. 
transcript)   of  the  learned  judge  by  whom  thii?  cause 
was  decided  in  the  Cintuit  Court*  ifor  a  very  ablcdis- 
cussiqif  of  the  doctrine  which  it  involves. 

Monday f  March  7th,  i8H.    AbsenU.JtoBB^  X 

Stobt^  !•  delivered  the  ppinioii  of  the  Court  as  fol- 
lows: 
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THE  ,  Tii<5  facts  of  thte  case^  fttid  th««  grpiiiids  upoii  which  a 
dVJAk,  decree  of  condemnatioir.  was  pronounced  in  the^Circuit 
xucE,     Court,  fully  appear  in  the  opinion  of  that  Court  which 

masteA.  accompanies  tliis  record*    That  opinion  has  been  sub. 

^...__J.  initled  to  my  brethren,  and  a  majpiity  of  them  concur 
in  the  decree  of  condemnation,  upon  the  reasons  and 
principles  therein  stated.  It  is  not  tliouglit  necessary  to 
i*epeat  tbose  reasons,  and  principles  in  a  more  formal 
njlaiCnner ;  it  is  suffipient  to  declare  as  the  result  of  them, 
that^fiold,  that  the  sailing  on  a  voyage  under  the  Ii« 
c^nse  and  passport  of  protection  of  the  enemy,  in  fur- 
therance of  his  views  or  intei*estp,  constitutes  such  an 
a^t^fllegality,  as  subjects  the  ship  and  cargo  to  confis-c 
cotiM  as  prize  of  war ;  and  that  the  facts  of  the  present 
case  aSbrd  irrefragable  evidence  of  such  act  of  illegal- 
ity. 

The  judgment  of  the  Circuit  Court  is  therefore  affirm- 
ed with  costs. 

The  following  is  the  opini(m  of  the  Circuit  Court  of 
Massachusetts  referred  to,  in  the  foregoing  opinion. 

«  TJ^e  JiiKa  and  cargo  were  captured,  as  prize,  by 
tlte  United  States'  frigate  Chesapeake,  commanded  by 
captain  Evans,  on  the  31st  December,  1^12.'  From  the 
preparatoiT-  evidence  and  documeivts  it  appears -that 
she  sailed  fiNim  Baltimore,  on  or  about  the  Slst  Octo- 
ber, 18i2,  bound  on  a  voyage  to  liistion,  with  a  cargo 
of  C(irri,  bread  and  flour;  and  the  capture  took,  place 
on  tiie  return  voyage  to  the  United  States.  The  ves- 
sel and  cargo  were  documented  as  American,  and  as 
owned  by  the  CLumants,  who.  are  American  citizens. 
The  v{»ssel  had  on  board  sundry  documents  of  protec- 
tion from  British  agents,  which  were  delivered  up  to  the 
captors,  and,  together  with  tlte  other  ship's  papers, 
were  put  on  board  of  the  prizes  in  the  custody  of  the 
prize  master;  and  these  documents  were  the  unques- 
tionable ca^tse  of  the  ca[iture.  It  appears  that  the 
American  master  and  crew  were  left  on  board  the  prize, 
and,  (hiring  the  subsequent  voyage  £o  the  United  States, 
these  British  documents  wei*o  taken  from' the  custody 
.of  the  prize  master  surreptitiously  and  without  his 
knowledge  as  to  the  time  or  manner :  he  alleged  ex- 
pressly that  they  were  stolen,  and  this  allegation  seems 
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admitted  by  the  luaster^  in  a  supplementary  a%lavif,  tb% 
who,  h5\^evep,  denies  any  knowledge  or  conricxi  «  fn  julia^ 
the  transaction.  The  prize  master  took  exact  copies  lvce, 
of  these  documents,  for  the  purpose  of  sending  them  to  master. 
the  secretary  of  the  navy ;  wiilch  copies  have  been  pro —  ■ .  ^ 
dnced  in  Court,  and  verified  by  his  affidavit.  AH  the 
other  original  documents  have  been  faithfully  produced. 
Upon  the  examination  of  the  master  upon  the  standing 
interrogatories^  on  the  18th  Febrnnry,  1812,  althougli 
there  are  several  Interrogatories,  and  particularly  the 
16th  and  27th,  which  point  directly  to.  tlie  subject  mat- 
ter, he  did  not  state  the  existence  of  any  British  docu- 
ment, passport,  safeguard  or  protection ;  and,  what  h 
quite  as  remarkable,  he  expressly  declared  that  he  knew 
not  upon  what  pretence  nor  for  what  reason  the  vessel 
and  cargo  were  captured.  It  was  not  until  after  the 
time  assigned  for  the  trials  and  on  the  Stii  of  Marclu 
181S,  that  the  master,  by  a  supplementary  affidavit, 
(which  was  admitted  through  great  indulgence,  and  c(^n- 
trary  to  the  general  practice  of  prize  Courts.)  attempt- 
ed to  explain  his  omission,  and  to  vindicate  his  T^)is* 
conduct.  The  apology  is  equally  weak  and  futile.  At 
the  time  when  these  examinations  w-ere  taken,  the  in- 
terrogatories had  been  drawn  up  with  care  and  deli- 
berati^^.  Tlie  commissionei's  were  pl^esent  to  explain 
to  t]}^.  understanding  of  every  man  intent  on  truth,  the 
meaning  of  any  question  wljich  niigjit  8\ppear  obscure. 
The  master  was  a  part  owner  of  the  vessel  and  cargo, 
and  the  regufar  deposito|?y  of  all  tlic  papers  connected 
with  the  voyage.  It  is/ittevly  incrcdiWc  that  he  should 
not  recollect,  on  his  examination*  the  existence  of  tlies,c 
Britisli  documents.  /I'hey  were'  put  on  board  for  tlie 
special  safeguard  and  security  of  the  vessel  and  cargo; 
Indeed,  independent  of  them,  the  risque  of  the  capture 
would  have  been  imminent.  A  master  can  never  be 
admitted  to  be  heard,  in  a  prize  Court,  to  aver  his  ig- 
norance or  forgetfulness  of  the  documents  of  his  shij*. 
It  is  his  duty  to  know  what  they  ai-e  ;  and  he  cannot 
be  believed  ignorant  of  their,  contents,  without  over- 
throwing till  the  presumptions  which  govern  in  prize 
proceedings.  I^ooking  to.  the  whirie  comiuct  of  the  mas- 
ter^ it  seems  to  be  irreconcilable  with  the  rules  of  mor- 
ality and  fair  dealing;  and  I  have  great  difficulty  in 
exempting  him  from  the  imputation  of  being  guilty  of  a 
wilful  suppression  of  the  truth. 
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THB  At  the  bearing,  a  prelimiiuiiy  objection  was  takteii 
juitiA^  to  the  iptroduclion  of  the  copies  of  the  British  docu- 
XUCE,.  merits,  tqion  the  ground  that  the  origihads,  as  the  best 
MASTER,  evidence,  ought  to  be  producedr  Tlie  rule. undoubtedly 
■.^^ — :-^  ap])lies  when  the  originals  ai^  in  existence,  ^nd  in  the 
possession  or  control  of  the  painty.  The  extraordinary 
disappearance  'of  these  importaiit  .papers,  under  the 
circumstances  of  this  case>  lean  hiave  little  doubt  was 
occasioned  by  a  fraudulent  substraction,  Thei*e  is  no 
reason  to  impute  this  siibstracticm  to  the  prize  master. 
The  documents,  were  to  him  a  very  important  protec- 
tion ;  they  constituted  the  av6wed  reason  of  the  cap- 
^  ture,  as  the  mate  ,and  some  of  the  seaman  testify.  It 
is  trub  that  the  master  has  doclai'ed  that  he  knew  not 
the  pretence  of  capture;  but  it.  can  hardly  be  believed 
that  he  could  be  ignorant  of  a  fact  which  so  materially 
affected  his  interest.  I  feel  myself  bound  to  make  very 
unfavorable  inferenceis  against  him  ;  and  if,  in  odium 
spoliatoriSf  I  impute  the  substractiun  to  some  person  on 
board  connected -with  the  Voyage,  »nd  in  th<^  confidence 
of  the  master,  it  is  measuring  out  no  injustice  to  one 
who  appears  to  deem  mis-statements  and  concealments 
no  violent  breach  of  gpod  faith.  I  shall,  therefore,  ad- 
mit^he  copies,  verified  as  they  are,  as  good  evidence  in . 
these  proceedings ;  and  1  will  add,  that  if  a  single  mate- 
rial fact  in  favor  of  the  Claimants  had  depended  upon 
the  supplementary  affidavit  of  the  master,  I  should  have 
felt  myself  compeHed  to  repudiate  it  in  order  to  vindicate 
the  I'egularity  of  prize  proceedings,  and  suppress  the 
efforts  of  fraud  to  derive  benefit  froui  after  thoughts 
and  contrivances.  These  remarks  are  not  madi)  with- 
t)ut  regret  J  but  public  duty  requinjs  that  manifest  aber- 
rations from  moral  propriety  should  not  receive  shelter 
i»  this  Court.' 

Having  disposed  of  this  preliminary  objection,  I  now 
proceed  to  cOkAsider  the  two  questions  which  have  been 
so  a;bly  discussed  in  this  case. 

lst>  yifhether  the  usie  of  an  -enemy's  license  oi*  pro- 
tection, on  a  ve^'age  to  a  neutral  country  in  alliance 
wiui  the  enemy,  be  illegal  so  as  to  affect  the  property 
with  confiscation. 

2d.  If  not,  whether  the  terms  of  the  present  license  dis- 
iuguish  this  case  unfavoi'ably  from  the  general  principle 
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The  British  dociiments  i^hirh  were  «)n  boards  and      the 
which,  for  conciseness,  1  have  termed  a  licrnse^  are  as    juj^ia, 

follows  :  LUCE, 

MASTER. 

f(Q=*  It  is  thought  unnecessary  to  hisert  time  documents 

here,  as  they  are  to  he  found  at  length  in  the  argument  of 
ihe  (Xaimant^s  counsel  in  the  former  part  oj'  tfiis  report] 

In  approaching  the  more  general  question  which  lias 
been  raised  in  this  oase,  I  am  free  to  acknowledge 
that  1  fell  no  inconsideimble  difticitnce,  both  from  tlie 
importance  of  the  question,  and  the  ()ifrei,*ent  opinions 
which  eminent  Jurists  have  entertained  respecting  it : 
Nor  am  1  insensible,  al8o,.that  it  has  entered  somewhat 
into  iK>Iitical  discussions;  and  awakened  the  applause 
and  zeal  of  some,  and  the  drnunciatii^ns  of  others,,  con- 
sidered merely  as  a  subject  of  national  policy,  and  not 
of  legal  investigation.  It  has  now  become  my  diit}  to 
examine  it;  and,  whatever  may  be  my  opinion,  I  feel 
a  consolation  that  it  is  in  the  power  of  a  higher  tribu- 
nal to  revise  my  errors^  and  award  ample  jUbtice  to  the 
parties. 

At  the  ttireshold  of  this  enquiry,  I  l^y  it  down  as  a 
fundamental  proposition,  that  strictly  i^peaking,  in  war 
ail  intercourse  between  the  subjects  and  citizens  of  the 
belligerent  countries  is  illegal,  unh^ss  sanctioned!  by  the 
authority  of  the  government,  or  in  tlie  exeixrise  of  the 
rights  of  humanity.  I  am  aware  that  the  proposition 
is  usually  laid  down  in  more  restricted  terms  by  elemen* 
tary  writei's,  and  is  confined  to  commercial  intercourse. 
BynkersliiOek  says,  «  Ex,  natura  bdli^  commercia  iiiter 
hostes  cessarCf  mn  est  dnMtandunu  ^tamvis  nulla  ape- 
dulls  sit  commerdoruvi  jjrohihitio,  ipso  tamen  jure  belli 
commerdu  esse  vetitaf  ipsa^  indicHoncs  hellonm  satis  de - 
darant.^^  Bynk.  ^.  /.  V*  book  1,  c.  3.  And  yet  it 
seems  not  diflicult  to  ]>erceive  that  liis  reasoning  extends 
to  eveiy  species  of  intercourse.  Valin,  in  his  commen 
tary  on  the  Frencli  ordinanVe,  speaking  of  the  reiason 
of  requiring  thc.^name  and  domicil  in  a  policy,  says^ 
<«  Est  encore  de  connaiire,  en  temps  de  gxien^e^  si  malgr*^ 
Pinterdiction  de  commerce f  qu^  emporte  toitjaiirs  totite  dc- 
daraiion  de  guerre,  les  sujeis  du  ltd  ne  font  jfoint  com- 
merce avec  les  ennemis  de  P  Etat,  ou  avec  des  amis  on 
allies,  par  Pinterporition  djtsquels  on  feratt  passer  anx  en* 
TOL.  Vlir.  25 
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Ttt£      netms  desmunitions  de  guerre  et  de  bouclie,  oii  d?  autrear 

JVhiAf    efftts  prohib^s  ;  car  taut  cda,  Hard  defenfiu  comme  pr^jti* 

i^ucBf     dtciabU  a  I*  etatt  serait  sujtt  a  cotifiscaHonf  et  a.  Hre  de- 

MASTER,  dari^  de  bonne  priseJ*    lib.  1,  tit.  6,  art  S,p.  31.    In 

-— — — ^-— '  another  place^  adverting  to.  a  case  of  nciitraU  allied^ 

and  Frencii  propei*ty  on  board  an  enemy  ship,  &c.  he 

declares  it  suSject  to  confiscation^  because  <«  G'  est  Ja» 

vorisH' k  commerce  de  V  emiemi  et  facUiterle  transport 

de  ses  denr^es  et  marchandises,^  ce  qui  ne  pent  co^ivenir 

auxtraxtes  d^  alliance  ou  deneutralit^^.eneore  moins  aux 

sujets  4u  Roi  aUfXquels  .  toute  communication  avec  T  ennf - 

mi  est  etroitemjent  d^fendu  sur  peine  mHne  dc  la  vieJ^ 

Lib.  3,  tit.  9,  art.  7,  p.  'iBS.    And  Valin,  Traits  des  Pri- 

seSf  cliap.  Sf  sec.  5,  p*  62. 

From  this  last  exprei^sion  it  seems  clear  that  Valin- 
did  not  understand  the  interdiction  as  limited  to  mere 
commercial  intercourse*  In  tlic  elaborate  judgment  of 
sir  W.  Scottf  in  Hie  Hoop,!,  Rob.  ±65,  ±96,  the  illegality 
of  commercial  intercourse  is  fully  established  as  a  doc- 
trine of  national  law :.  but  it  does  not  appear  that  the 
case  before  him  required  a  more  extended  examination 
of  the  subject  The  black  book  of  the  admiralty  con- 
tains an  article  which  deems  every  intercoui*3e  with 
the  public  enemy  an  indictable  offence.  This  article, 
w)Hch  is  supposed  to  be  as  old  as  the  J*ei.^  of  £dw.  III^ 
directs  the  grand  inquest  «  Soil  enqitis  de  tous  ceux  qui 
entrecommnnent,  vendent  ou  dchetent  avec  aucuns  des  ene- 
mis  de  notre  Srigneur  U  Roi  sans  license  special  du  Roi 
ou  de  son  ddmiral.^^  But,  independent  ^of  all  authority,; 
it  wpuld  seem  ft  necessary  result  of  a  state  of  war  to 
jBuspend  all  negotiations  and  intercourse  between  the 
subjects  of  the  belligerent  nations.  By  the  war  every 
subject  is  placed  in  hostility  to  the  adverse  party.  He 
is  bound  by  every  effort  of  his  own  to  assist  his  own 
governmerttf  and  to  counteract  the  measures  of  its  ene- 
my. Every  aid,  tliei^efore,  by  pei^onal  communick- 
tion,  or  by  other  intercourse,  which  shall  take  off  the 
pressiire  of  the  war,  or  foster  the  resources,  or  increase 
the  comforts  of  the  public  enemy,  is  strictly  Inhibited*. 
No  contract  is  considered  as  valid  between  ^emies,  at 
least  so  far  as  to  give  thorn  a  remedy  in  the  Courts  of 
cither  i^ivt'.rnmcnt;  and  they  bave,  in  the  language,  of 
•the  civil  law,  iio  ability  to  sustain  a  persona  standi  inju* 
dido.    Tlie  ground  li^n  which  a  trading  with  the  eae- 
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my  is  pi*ohibited;  is,  not  the  criminal  intentions  of  the      thb 
parties  engaged  in  it,  or  tiie  direct  and  immediate  inju-    jvlia, 
ry  to  the  state.    Tiie  principle  is  extracted  from  anione    lvce^ 
enlarged  policy,  which  looks  to  the  general  interests  master. 

of  the  nations^  which  may  bie  sacrified  under  the  temp- 

tatittn  of  nnlimited  intercourse,  or  sold  by  tlie  cupidity 
of  corrupted  avarice.  In  the  language  of  sir  WHliam 
8C0U9  1  would  ask,  «  Who  can  be  insensible  to  the  con- 
sequences that  might  follow*  if  every  person,  in  time  of 
war,  had  a  right  to  carry  on  a  commercial  intercourse 
with  the  enemy,  and,  under  color  of  that,  bad  the  means 
of  carrying  on  any  other  species  of  intercourse'  he  might 
think  fit  ?  The  inconvenience  to  the  public  might  be  ex- 
treme ;  and  where  is  the  inconvenience  on  the  other 
side,  that  the  merchant  should  be  compelled,  in  Such  a 
situation  of  the  two  eountries^.to  carry  on  bis  trade  be-* 
tween  them  (if  nec^sary)  under  the  eye  and  control  o^ 
the  government  charged  with  the  t;are  of  the  public 
safety  V* 

Nor  is  tbei*e  any  difference  between  a  direct  inter«> 
course  between  the  enemy  countrits,  and  an  intercourse 
through  the  medium  of  a  neutral  poi-t  l*he  latter  vis  as 
strictly  prohibited  as  the  former.  4  £06.  65, 79.  3%e 
Jtmgt  PUter. 

It  is  argued  that  the  cases  of  trading  with  the  enemy 
are  n^ot  applicable,  because  there  is  no  evidence  pf  actu^iU 
commerce]  and  ari  irresistible  presumption  arises  from 
the  nature  of  tlie  voyage  to  n  neutral  port,  that  no  such 
fcrade  js  intended.  If  I  am  riglit  in  the  position,  that  afl 
intercourse,  which  humanity  or .  necessity  does  not  re- 
quire, is  prohibited,  it  will  not  be  very  material  to  de- 
cide whether  there  be  a  techqica]  commerce  or  not. 
But  is  it  clear,  beyond  all  doubt,  that  no  inference  can 
arise  of  an  actual  commerce  ?  Tlie  license  is  issued  by 
the  agents  of  the  British  government,  and,  I  must  pre^ 
sume,  under  iti^  'authority.  It  is  ^old  (as  it  is  stated)  in 
the  market;  and  if  it  be  a  valuable  acquisition,  the  price 
must  be  proportionate.  If  such  licenses  be  an  article  of 
sale,  I  beg  to  know  in  what  respect  they  can  be  distin- 
guished from  the  sale  of  merchandize  2  If  purobased  di- 
rectly of  the  British. government,  would  it  not  be  a  traf- 
fic with  an  enemy?  Ifpurchased  indirectly,  can  it 
change  the  natuf^  of  the  transaction  ?  It  has  been  said 
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THS      that  if  purchaged  of  a  neutral*  the  trade  in  licetiBes  is  no 

JULIA,     mire  illt»^al  than  the  purchase  of  ^ods  of  the  enemy  fa- 

XI  CEf     bri'^  bonafide^  conveyed  to  nf'utrals.    Perhaps  this  may^ 

HASTEB*  u:)d«*r  circomstancos,  be  c<H*rect :  bat  1  do  not  under- 

— . '  3tand  that  th?  purchase  of  goodn  of  eneniy  manufactare^ 

and  avow?<lly  bclnnjg^ng  to  an  enemy»  is  .legalized  by 
the  mere  fad;  of  the  sale  being  made  in  a  neutral  port 
Thf  goods  must  have  become  Incorporated  into  the  gen- 
eral stw.k  of  nt^utral  trade, .before  a  belligerent  can  law- 
ftiHy  become  a  purchaser.  If  surh  licnf^es  be  a  If'giti- 
mate  ai'ticle  of  sale.  Mill  they  not  enable  the  British  go- 
vernment to  raise  .a  r  venue  from  our  citizens,  and 
thereby  add  to  their  resources  of  war  ?  Admit,  however, 
that  they  are  not  so  sold,  but  ai*e  a  measure  of  policy 
adopted  by  Great  Britain  to  further  her  own  interests, 
.and  ensure  a  constant  supply  of  the  necessaries  of  life, 
either.in  or  thmugh  neutral  coUnti;ies ;  can  it  be  assert- 
ed that  aii  American  citizen  is  wholly  blameless^  who 
enters  into  stipulations  and  engagements  to  effect  their 
purposes  ?  Is  not  the  enemy  thereby  relieved  from  the 
pressure  of  the  war«  and  enabled  to  wage  it  more  suc- 
cessfully against  the  other  branches  of  tlie  same  com- 
merce not  protected  by  this  indulgence  ? 

It  Is  said  that  the  case  of  a  personal  license  is  not  dis- 
tinguishable from  a  general  order  of  council  authorizing 
and  protecting  all'  trade  to  a  noutral  c-ountry.  In  my 
judgment tliey  are veiT*  distinguishable.  Thefirst pre-s'ip- 
poses  a  personal  communication  with  the  enemy,  and  an 
avowed  intention  of  ftirthcring  his  objects,  to  the  exclusion  * 
of  the  general  trade  by  other  merchants  to  the  spme  coun- 
try ;  it  hasadlrecttendvn^y  to  prevent  such  general  tradfc; 
andrelievrs  the  en«*my  from  the  nec*»ssity  of  resorting  to 
a  gimeral  order  of  pr<i,tt*cti')n  ;  it  contaminates  .th«*  com- 
mercial entorprizes  of  the  favored  individual  with  pur- 
posed not  recon.'Mlable  with  the  general  policy  of  his 
country ;  exposes  him  to  extraonlinarv  temptations  to 
succour  the  enemy  Ay  intelligence;  and  separates  him 
from  the  gomTal  character  of  his  country,  by  clothings 
him  with  all  the  eff\.»ctive  interests  of  a  neutral.  Now 
thesv  are  some  of  the  leading  principles  upoi!  whir  h  a 
trade  with  the  enemy  has  been  adjudged  illegal  by  the 
latv;' of  nations.  On  the  <:ther  hand,  a  general  order 
opens  the  whole  trade  of  the  neutral  country  to  every 
merchant    It  nn  -suppos^a  nd  incorporation  in  enemy 
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iaferests:  It  enaliles  Ibewliole  mercantile  etit^rprize  of      the 
tbe  country  to  engage  upon  equal  terms  with  ttie  traffic ;    jvlia^  . 
and  it  separates  no  individual  from  the  j^nerpd  national     xuce, 
character.    It  relaxes  the  vigor  of  war^  not  only  in  that  masteb. 
particular  trade,  but  toUaterally  opens  a  path  toother, 
commerce*    There  is  all  the  diflTerence  between  the  ca- 
ses that  tliere  is  betweeji  an  active  personal  co-operation 
IB  the  measures  of  the  eneray^  and  the  merely  accidental 
aid  aff'orded  by  the  pursuit  of  a  fair  and  legitimate  com- 
mieice.- 

In  the  purchase,  or  gratuity .  of  a  license  for  trade, 
there  is  an  impUed  agreement  that  the  party  shall  not 
employ  it  to  the  injury  of  the  grantor ;  that  he  shall  con- 
durt  himself  iri. a. perfectly  neutral  manncir,  and  av<iid 
every  hostile  conduct.  I  say  there  is  an  itnplied  agree- 
ment to  this  effect^*  in  the  Very  terms  imd  nature  of  the 
ehgagement*  I  am .  waminted  in  declaring- this,  from 
the  uniform  cpnstruction  |^ut  by  Great  Britain  on  the 
conduct  of  hfr .own  subjects  ac^ting  under  licenses.  Can 
an  American  citizep  (i^  pefipitted  in  ibJ^  manner  to 
carve  out  for  himself  a  Wtftrfility.>ii  the  ocean,  when 
Ills  country  is  at  war  ?  Can  he  justify  himself  in  refusing 
to  aid  his  qountrymen  who  have  fallen  iiito  the  hands  pf 
the  enemy  on  the  ocean,  or  decline  their  rescue  7  Can  he 
withdraw  his  personal  services,  when  the  necessities  of 
tiie  nation  require,  them  ?  Can  an  engagement  be  legale 
which  imposes  upon  him  the  temptation  or  necessity  of 
deeming  his  personal  interest  at  variance  with  the  legiti- 
mate objevCts  of  his  government?  I  confess  that  lam 
slow  to  believe  that  the  principles  of  national  law,  which 
formerly  considered  tlie  lives  ^nd  propeities  of  all  ene- 
mies as  liable  to  the  arbitrai*y  disposal  of  their  advej*- 
sary,  are.  so  far  relax^l  that^^a  part  of  the  people  may 
claim  to  be  at  {leace,  whilcthe  iTsidue  are  involved  in 
the  desolations  of  war.  JBefoi'e  I  shall  believe  the  doc- 
trine, it  must  be  taught  mc  by  the  highest  tribunal  of  the 
natifin  ;  in  whose  superior  wisdom  and  sagacity  I  sliidl 
most  cheerfully  repose. 

It  has  been  said  that  no  case  of  condemnation  can  he 
found  on  account  ot  the  use  of  an  enrmy  license.  Ad- 
mitting the  fact,  I  am  not  disposed  to  yield  to  the  infer- 
ence that  it  is  therefore  lawful.  It  is  one  of  the  many 
novel  questions  whicli  may  be  presumed  to  arise  out  of 
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THE      the  exti*aoi*diiiar]r  state  of  the  world.    The  silence  of 
lULiA^     ucljiulged  rases  proves  nothing  either  way :  It  may  well 
]iDc^9     admit  of  opposite  interpretations.    The  case  of  the  Frow 
MASTER.  Elixahcthf  6  Sob,  %  has  been  cited  by  the  captors  in 
— ^——-support  of  f  be  more  general  doctrine.    I^  Was  a  case 
where  the  ship  liad  the  flag  and  pass  and  documents  of 
an  enemy's  ship ;  and  the  Court  held  that  the  owner 
was  bound  by  the  assumed  character.    There  is  no  si- 
ii)iliai*ity  in  the  case  befoi'e  the  Court.    The  ship  and 
cargo  were  documented  as  American  and  not  as  British 
pro|;erty .  As  little  will  tit  e  ClarwOj  (5  Rdb.  4,)  cited  on  the 
other  side^  appiy.  It  wasy  at  most,  but  a  license  given  by 
the  Ihitch  governments  allowing  a.neutral  to  trade  with- 
in its  own  colony  :  in  all  otiier  inspects  the  ship  and  pro- 
perty were  avowedly  neutral ;  and,  unless  so  far  as  the 
English  doctrines,  as  to  the  colonial  trade!  could  apj^ly, 
there  WAS  nothing  illegal  or  iin  proper  in  waving  any  mu- 
nicipal regulations  of  colonial  monopoly  in  favor  of  a 
neutral.    There  was  nothing  vv'hich  compromitted  the 
allegiance  or  touched  the  interest  of  the  neutral  countrf*^ 
If,  however,  tliis  license  had  conferred  on  tiie  nentr^ 
the  siiecial  privileges  of  a  Dutch  merchant,  or  had  fjA- 
cilifated  the  Dutch  policy  in  warding  off  the  pressure/ of 
the  war,  it  w(>uld  probably  haVe  receive^  a  very  differ- 
ent determination.    See  the  VrttSjt  Sch&UySf  6  RolL  5, 
noU  fa. J    The  Rerutihrg^  4  Reb.  98,  121.    We  all 
Jknow  that  there  are.  many  acts  which,  inflict  upon  neu- 
trals the  penalty  of  confiscation,  from  the  subserviency 
which  tjiey  ^re  supposed  to  indicate  to  enemy  interests  ; 
the  carrying  of' enemy  dispatches;  the  transportation 
of  military  persons ;  and  tlie  ad<iptipg  of  the  coasting 
trade  of  the  enemy.    The  ground  of  these  decisions  is 
the  vohmtai^y  interposition  of  the/party  to  further  the 
views  and  interests  of  one  belligerent  at  tlie  expense  of 
tlie  other :  •  and  I  cannot  4oubt  that  the  darisaa  #o«ld 
have  sliai*cd  the  G;enc.ral  fate,  bqtfrom  some  circumstance 
of  peculiar  exemption. 

By  the  prize  code  of  ^  Lewis  XIT.  (which  I  quote  tbtD : 
more  readily  because  it  is,  in  general,  a  compilation^  of 
prizt^  law  as  recognized  atiiong  civilized  nations,)  it  is  a. 
Kufficit'iiit  grou*ncl  of  condeninatt6n  that  a  vessel  bears 
rommissionS  IVoni  two  different  states.  VUUn  (TraiU 
de$  prises,  p.  Ii3,j  says,  ^*JS  P^gard  dH  vmasean/*^-  se, 
Umi^ent  des  commissims  dt  d^i^  MJftrtiM  ffiif]M  ^ 
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Jiats,  ilest  ^gaUTiunijnste  qu^  il  sait  declare  de  lonne  prisCf      IPhe 
sail  puree  qu*  il  se  pent  arborer  Le  pavUioii  de  PuUf  tii  cm-     Julia^ 
stqiience  de  sa  cornmission^  sansj'aire  irijure  a  Fautre^  ctci.    Uicv^f 
m  reitty  regarde  les  Frmigau  comme.  tes  strangers.**    In  .va^stjeb* 
what  consists  tlie  substantive  <liffei  t  nee  between  navjga-  — — — — — 
ting  under  the  con:missions  of  our  own  and  also  of  anoth- 
er sovereign,  and  navigating  under  the  protection  of  the 
passport  of  sueh  sovereign  which  confers  or'  coni|>els  a 
neutral  charai;ter  ?  Valinf  in  another  place  Csur  Vardi- 
nance,  lib.  3^  tit  9,  art  4,  p.  %^UJ  d<  flares,  ^^simr  un 
navire  Franfais  Uya  tine  conimissian  d^un  prince  Hranger 
aroec  cette  de  France,  il  sera  de  banne  prise,  qnoiqu^il  ri^ait 
arbors  que  le  paviUan  Franfais/*    It  is  true\thathe  just 
before  observes*  f <  qne  ce  circonstance  de  deitoc  congas  du 
passe-ports,  pu  de  deux  connaisseinents,  dont  Pun  est  de 
France,  et  Panire  d^unpays  ennemi.  ne  siiffit  pas  stnle 
faire  declarer  le  navire  ennemi  de  bomie  jnise,  et  que  cela 
doit  dependre  des  circanstances  capabks  de  faire  d^canvrir 
sa  ventaliie  destination.*^    But   Valin  is  referring  to  th« 
case  of  an  enemy  ship  having  a  passsort  of  trade  from 
the  sovereign  of  France.    I  infer  from  the  language  of 
Valin,.  that  a  French  ship  sailing  under  the  passport, 
conge,  or  license  of  its  enemy,  without  the  authority  of 
its  own  sovereign!  wuuld  have  been  lawful  prize. 

This  leads  roe  to  another  consideration  ;  and  that  ii^t 
that  the  existence  and  employment  of  such  a  license  af- 
fohls  a  strong  presumi)tion  of  concealed  enemy  interest, 
or,  at  least,  of  ultimate  destination  for  enemy  use.  It  is 
inconceivable  thart  any  governmei>t  should  allow  its  pror 
tection  to  an  enemy  trade,  merely  out  of  favor  to  a  neu- 
tral nation,  or  to  an  ally,  or  to  its  enemy.  Its  own  par- 
ticular and  special  interests  will  govern  its  policy  ;  and 
the  quid  pro  qiio  must  materially  enter  into  every  such 
relaxation  of  belligerent  rights.  It  is,  therefore,  a  fair 
inference,  either  that  its  subjects  partake  of  the  trade 
under  cover,  or  that  the  property,  of  some  portion  of 
the  profits,  finds  its  way  i)ito  the  channel  of  the  publu: 
interests. 

It  has  heen  argued  that  the  r^e  of  false  or  siniulareii 
papers  is  allowable  in  war  as  a  strataA'cm  to  deceive  tlie 
enemy  and  elude  his  vigilance.     However  this  may  he,* 
it  certainly  cannot  authoiizo  the  use  of  real  papers  of  a 
hostile  character,  to  carry  into  eflect  the  avowed  pur- 
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rpiB      pose  of  the  efteiny..   We  may  be  allowed  to  deceive  our 
JULIA,    enemy ;  but  We  can  never  be  allowed  to  set  up,  9k  such 
LtcE,     a  (lereption,  a  concert  in  his  own  measures  for  the  very 
MASTKR.  purpofifs  he  has  prescribed. 

An  allusion  has  been  made  to  the  passports  or  safe- 
conducts  granted;  in  former  times,  to  the  fishing  vessels 
of  enemies;  and  it  has. been  argued  that  such  passports 
or  safe-conducts  have  never  been  supposed  to'  induce  the 
penalty  of  confiscatinn.  This  willat  once  be  conceded^ 
as  to  tiie  belligerent  nation  who  granted  these  indulgen^- 
ces ;  but  as  to  the  .other  nation,  where  such  passports 
were  not  guaranteed  by  treaty  dr  mutual  psic'ts,  I  have 
no  authority  to  lead  nle  to  an  accurate  decision.,  The 
French  ordinance  at  1543  authorized  the  admiral  to 
make  fishing  truces  with  the  enemy;  and,  where  no 
such  truces  were  made,  to  di'Iiver  to  the  subjects  of  the 
enemy,  safe-conductS  for  fishiHg  upon  the  same  stipu* 
lations  as  they  should  be  delivered  to  French  subjects 
by  the  enemy,  l^his^  therefore,  was  an  authority  to  be 
exercised  only  in  rases  of  reciprocity ;  and  it  seems  to 
have  been  abolished  from  the  manifest  inconveniehceii 
which  attended , the  practice.  Fftfcn,  sur  ord.  Hb.  1,  p. 
6i9,  690.  I  do  not  thii^k  that  any  argument  in  favor  of 
the  validity  of  the  present  iidense,  (unrccoghized  as  it  is 
by  our  govt  rnment,)  can  be  drawn  from  these  ancient 
exaipples  as  to  fisheries. 

It  has  been  argaed  that  the  voyage  was^awful  to  a 
neutral  port,  and  the  mere  msc  of  a  license  cannot  cover 
a  lawful  voyage  with  the  taint  of  illegality.  This,  how- 
ever, is  assuming  the  yery  point  in  controversy.  "It  is 
not  universally  true  that  a  destination  to  a  neutral  port 
•{fives  >  bonajide  character  to  the  voyage.  If  the  pro- 
perty be  ultimately  destined  for  ah  enemy  port  or  an  en- 
i-my  use,  it  is  dear'that  the  interposition  of  a  neutral  port 
will  not  save  itfroni  condemnation.  4  Roh.  65,  79.  Tke 
Jotige  Titter.  Suppose,  in  the  present  xase,  the  vessel 
atid  car&ro  hat!  been  destined  to  Lisbon  for  the  express 
use  nf  the  British  fleet  there,  eould  there  be  a  doubt  that 
it  Ivould  have  been  a  direct  trade  with  an  enemy? 
Whether  the  voyage,  thertTore,  be  le^al  or  not,  depends 
not  merely  upon  the  destination,  but  <he  ultimate  appli- 
cation of  the  property,  or  the  ascertained  intentions  of 
the  party.    A  contract  to  carry  provisions  to  St.  Bar^ 
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,     tholomews  for  the  ultimate  supply  of  the  Bntidh.West      the 
India  islands,  would  be  just  as  inuch  an  iHfriiijg^ement  of    jvlia, 
thQ  law  of  war,  as  a  contract  for  a  citvct  transportfttion.     luob. 
On  the  wbole>  I  adopt,  as  a  salutary  mmxim  of  war,  the  riiASTCH*. 
doctrine  of  Byukershork.     «  Fetatiir  qnoquo  modt>  lios-  -— — — 
tifiim  utUitaH  cansulere,^*    It  is  unlawful  in  any  manner 
to  lend  assistance  to  the  ^nemy*  I>y 'ait(^c1iing  ourselves 
to  his  policy,  sailing  under  his  protection,  facilitating 
Eis  supplies,  and  separating  oursrlves  ijr(»Ai  the  comiiiOQ 
tharacter  of  our  country • 

I  am  aware  that  the  opinion  which  I  have  formed  -as 
to  the  general  nature  of  licensesK  is  encountered  by 
the  decisions. of  learned  judges  for  wliom  I  oiitertain 
every  possible  respect  This  cjixumstance  alone,  inde- 
pendent ofthenovolty  and  importance  of  the  question^ 
would  awaken  in  my  own  mind  an  unusual  hesitation  as 
to  the  correctness  of  my  own  opinion  :  but^  after  much  re- 
flection upon  the  subject,  I  have  not  been  able  to  find 
iitfBcient  grounds  to  yield  it ;  and  my  duty  iTquii*es  that» 
whatsoever  may  be  its  imperfections,  my  own  judgnicnt 
should  be  pronounced  to  the  parties, 

I  am  glad,  however,  to  be  relieved  from  the  painful 
necessity,  of  deciding  tlie  m^re  genenil  question,  by  the 
I  peculiar  terms  of  the  present  license,  which  I  consider  as 

I  afford  ng  irrefragable  proof  of  an  illicit  intercourse  with 

I  the  enemy,  and  a  dir-  ct  contract  to  transport  the  cargo 

for  the  use  of  the  British  armies  in  Spain  and  Portugal. 
I  The  very  preambli'  to  the  license  of  admiral  Sawyer 

sho\v«2  ilris  in  a  u^pst. explicit  manner,  and  discloses  facts 
I  which  it  is  no  harshness  to  declare,  are  not  very  honor- 

able to  the  piHncipies  or  the  character  of  the  parties. 

It  has  beeii  attempted  to  distinguish  the  present  Clai- 
mants from  Mr.  Etwell,  to  whom  t^e  <»rig  nul  licf^nse 
was  granted.  It  could  hardly  have  been  exp  cted  that 
such,  an  attempt  would  be  successful.  The  assignfcs 
cannot  place  their  derivative  title  on  a  bettor  footing 
than  the  original  party.  They  mr.st  be  considered  a0 
entering  into  the  views  and  contr  ct.ng  to « ffect«iatA  the 
intentions  of  the  latter ;  and,  at  all  eventB.  th<*  illi'irality 
of  the  employment  of  the  license  attaches  indissoh  hly  to 
their  oonJuct.  IC  it  were  material,  however,  it  might 
deserve  consideration  hiow  far  an  actual  assignment  m 
VOL.  Vltt.  26 
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THE      shown  in  the  case.    It  rests  on  the  affidavit  of  one  of 

.TULIA9    the  CiaimantSy  and  on  the  mere  face  of  papers  which 

jjjrrEf     carry  no  very  decisive  character,  and  are  quite  rccon- 

MASTEK.  cileahle  with  concealed  int<»rests  in  other  persons,  as  the 

records  of  prize  Courts  abundantly  show.     However,  I 

only  glance  at  this  subject,  as  it  in  no  degree  enters  into 
the  ingredients  of  my  judgment. 

A  very  bold  proposition  was,  at  one  time,  advanced 
in  the  argument  by  the  Claimanis'  counsel,  that  if  this 
cargo  had  be<*n  actui»l!y  desthied  to  P«>rtugalfor  the  use 
of  the  allied  armies  of  Great  Britain  and  Portugal,  or 
even  for  the  usp  of  the  British  army,  it  would  not  be  an 
offence  against  the  laws  of  war.  In  the  sequel,  if  I  right- 
ly understand,  this  proposition,  in  this  alarming  extent, 
was  not  contended  for ;  atid  certainly  it  is  utterly  unten- 
able upon  the  principles  of  national  law. 

But  it  w^s  insisted  on,  that  the  British  armies  in  Por- 
tugal and  Spain  were  to  be  considered  as  incorporated 
into  the  armies  of  those  kingdoms,  and  as  not  holding 
the  British  character. 

If  I  could  so  far  forget  the  public  facts  of  which,  sit- 
ting in  a  prize  Court.  1 'am  bound  to  take  notice,  there 
is  sufficient  in  the  papers  before  me  to  prove  the  contra- 
ry of  this  suggestion.  In  admiral  Sawyei*'s  license  and 
Mr.  Allen's  certificate  they  are  expressly  called  the  al- 
lied armies ;  tliereby  plainly  admitting  a  separate  char- 
acter and  organization :  and  so,  in  point  of  fact,  we  all 
knpwit  to  be;  if,  indeed,  the  British  character  be'not 
predominant  throughout  these  countries.  I  reject  the 
distinction,  therefore,  as  utterly  insupportable  in  point 
of  fact. 

>  It  has  been  furtlier  argued  that,  if  the  condilct  bo  ille- 
gal, it  is  but  a  personal  misdemeanor  in  no  degree  aff(sct- 
ing  the  vessel  and* cargo;  and  at  all  events,  that  the  il- 
legality was  extinguished  by  the  term|natr  1  of  the  out- 
ward voyage.  The  principles  of  law  aff  ^  .1  no  counte- 
nance to  either  part  of  the  proposition.  I  the  property 
be  engaged  in  an  illegal  traffic  with  the  enemy,  or  even 
in  an  attempt  to  trade,  it  is  liable  to  ccfnfiscation  as  well 
on  the  loturn  as  on  the  outward  voyage :  and  it  may  be 
Rssiuned  as  a  profNisitiony  liable  to  few,  if  any,  excep- 
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tions,  that  the  property  which  is  rendered  auxiliary  or      the 
subservient  to  enemy  interests^  becomes  tainted  with  for-     julia, 
feiture.  luce, 

MASTER. 

I  cannot  but  remark  that  the  license  in  this  case,  is-  — ^^ 

sued  within  our  own  territory  by  an  agent  of  the  Bri- 
tish government^  carries  with  it  a  peculiarly  obnoxious 
character.  This  circumstance,  wiiich  is  founded  on  an 
assumption  of  consular  authority  that  ought  to  have 
ceased  with  the  war,  affonls  the  strongest  evidence  of 
improper  intercourse.  The  public  dangers  to  which  it 
must  unavoidably  lead,  by  fostering  interests,  within 
the  bosom  of  the  country,,  against  the  measures  of  the 
government,  and  the  lM*each  of  faith  wliich  it  imports  in 
a  public  functionary  receiving  the  protection  of  the  go- 
vernment, r^n  never  be  lost  sight  of  in  a  tribunal  t)f 
justice.  I  forbear  to  dwell  further  on  this  delicate 
subject. 

Upon  the  whole,  I  consider  the  pi-opcrty'  -gaged  in 
this  transaction  as  stam))ed  with  the  hostile  character ; 
and  I  entirely  concur  in  the  derision  of  the  district 
jud^e,  which  pronounced  it  subject  to  condemnation." 


THE  AURORA,  Pike,  masteh. 


THIS  was  an  ai)peal  from  the  Circuit  Court  for 
lite  district  of  Rhode  Island.  ^^^^ ^^^^ 

of  an  enemy's 

The  following  were  the  material  facts  of  the  case  :      ^"'''"'^  ^!>  * 

voyage,    to    a 
neulral  port. 

Some  months  after  the  declaration  of  war,  the  ship  pi-o^cuted  in 
Aurora,  documented  as  American  property,  and  owned  till '^enJemy's"^ 
by  Thomas  M.  Clarke  and  Ebenezer  Wh^elright,  tlie  avowed  ou- 
Claimants,  who  are  American  citizens,  sailenrroui  New-  itlu^'Ifubj^J' 
buryport  to  JNorfolk,  in  ballast.  At  the  latter  place  vessel  and  car. 
she  took  in  a  cargo  consisting  of  bread,  flour,  corn,  &c.  BJJ^«  *^o«^fisca. 
and^ailed  from  thence  on  or  about  the  12th  November,  itis  not  nrcs* 
1812,  ostensibly  for  St  Bartholomews,  a  neutral  island  •'''^*>»  '»  ordei 
bHonging  to  the  Swedes,  for  which  port  she  had  obtain-  {IJopem^m^^ 
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Till:      c(l  her  ckarance.    Ttie  cargo  was  consigned  to  the  sii- 

4UROUA9-P  rcargo  of  tlie  ship.     On  th£t  26th  November^  181^5 

Fi  c«     she  was  <  aptured  by  the  American  privateer  schooner, 

MASTER,  g- vrrnor  Toiiipkinsy  on, the  high  seas.    At  the  time  of 

— '. capture,  she  was  to  the  leeward  of  St.  Bartholomews, 

cond  :mnatk>n,  and  had  on  board  a  BHti.sh  license,  which  siie  exhibited 
Si'  ^Ir.^s  ^  *^'^  captors,  supposing  them  ,to  be  British.  This  li- 
die  Wnse    cense  consisted  of  three  documents : 

ehoald  be  duly 

grant  it,  pro-  Ist.  A  pass  for  the  West  Indies,  exclusively,  from 
▼Wed  the  per-  Aufii^ew  Alh  n,  his  Britannic  majesty's  consul  residing 
iiutkenrwUh  *t  Boston  ;  to  which  is  annexed  a  copy  of  a  letter,  un- 
the  €xp.cta  der  the  consular  seal,  from  admiral  Sawyer  to  Mr. 
pSSt^il-'-'AHen.  as  follows: 

propei'ty  fi-oiw 

SlV,^**^"'?;,  «<  To  the  commanders  of  anv  of  his  majosfy's  ships 
an  intention  to  of  war  or  of  private  armed  shqm  belonging  to  his  ma- 

fuiiher   the,    jcsty. 
views  of  the     **       ^ 
eiieiiiy,  is  suP 

ficieiii  to  con.  a  Whcreas  from  a  consideration  of  the  great  importance 
denir  the^pro-  ^f  continuing  a  regular  supply  of  flour  and  other  di7 
tiiou^ithntin.  provisions  and  lumber  to  the  British  islands  iuithe  West 
ffwtratedV  Indies,  it  has  bccn  deemed  expedient  by  his  majesty's 
oaptore.  gov(Tnment,  tliat,  notwithstanding  tlic  hostilities  now 
existing  between  Great  Britain  and  tlie  United  States 
of  America,  evei*y  protection  and  encouragement  should 
be  given  to  Americiin  vessels  laden  with  flour  and  other 
dry  provisions  and  lumber,  and  bound  to  tlic  British  is- 
lands in  the  West?Indies.  And  whereas  in  futhcrance 
of  these  views  of  his  majesty's  government,  Herbert 
Sawder,  esq.  vice  admiral  and  commander  m  chief  of 
his  majesty's  squadron  on  .the  Halifax  station,  has  di- 
rected to  nic  a  letter  under  date  of  the  5th  August,  1812, 
(a  copy  Avhereof  is  hereunto  annexed)  wherein  1  am 
instructed  to  fui*ni$h  a  copy  of  his  letter,  certified  under 
iny  consular  sent,  to  every  American  vessel  so  laden 
and  bound  to  tho  West  Indies,  which  is  designed  as  a 
perfect  safeguard  and  protection  to  such  vessel  in  the 
proserution  of  such  voyage.  •  Now,  therefore,  in  pur* 
suance^  of  these  instructions,  I  have  granted  to  the 
American  i^hip  Aurora,  William  Aiigustui^  Pike,  master, 
burthen  257  4<7-95ths.  tons,  pow  lying  iii  the  harbor  of 
Newburypnrt,  and  bound  ,to  Norfolk  for  a  cargo  of 
flour,  porn  and  other  dry  previsions  fiir  St  BarUiolo* 
iif^ews,  the  annexed  document,  to  avail  oiily  in  a  dir^cit 
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voyage  to  the  West ^Inilies  and  back  to*  the  United      the 
Stat^;  requesting  all  the  officers  commanding  his  nia-  achora^ 
jesty'a  ships  of  war^  or  of  p  iyate  armed  vessels  b>'hinp[-     pikb» 
fng  to  aubjects  of  his  majesty,  notisni^  to  suHer  tlie  master. 
said  Aurftrato  pass*. without'  moh'station^  but  also  to  <—- -*<^ 
extend  to  her  all  itio.  assistance  and  protection  in  the 
prosecution  of  her  voyage  to  the  1\  est  1  tidies  and  in  her 
return  to  the  United  States  laden  with  inerchaudize  not 
exceeding  the  nett  amount  of  l>cr4)utward  cargo,  or  in 
ballast  only. 

r  ,    **  Given  under  my  hand^and  seal  of  office 

l8EAt.j  this  first  dajr  of  October,  1812. 

"  ANDREW  ALLEN,  jun. 
JRa  majesty's  consul.** 

To  the  above  pass  was  annexed  the  foUowing  cojiy  of 
a  letter  from  admiral  Sawyer  certififd  under  the  con- 
sular seal,  ^nd  alluded  to  jn  the  above  doculnent. 

«  His  majesties  ship  Centurion, 

At  lialtffiaCfilie  3th  of  Mgust,  ±8U. 

"  SIR, 

«<  I  have  fully  considei*ed  that  part  of  your  letter 
of  the  18th  ultimo,  which  relates  to  the  means  of  en- 
suring a  constant  supply  of  floitr  and  other  dry  provi- 
sions to  Spain  and  Portugal,  and  to  tlic  AVest  India  is- 
lands ;  and,  being  aware  of  the  importance  of  the  sub- 
ject, concur  in  the  proposition  you  have  made. 

^<  I  shall  therefore  give  directions  to  tlie  commanders 
of  his  majesty's  squi^dron  under  my  command,  not  to 
molest  American' vessels  so  laden,  and  unarmed,  ftoiia 
j!de, bound  to  British,  Portuguese  or  Spanish  portSf 
whose  papers  shall  be  accompanied  with  a  certified  co- 
py of  this  letter,  under  the  consular  seal. 

^  I  have  the  honor  to  be,  sir, 

<«  Your  most  obedient  hunible  servant, 
«<  H.  iSAWTER,  Vice  MmiraL 

Andrew  Allen,  eaq. 
Bridth  CcDsal  Boston. 
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THE  ^f  Office  of  Ids  Britannic  Majtsttfs  dmsul. 

AURORA, 

PIKE*         I,  Andrew  Aliens  junior,  his  Britannic  majesty's  con- 
MASTER.  8q1  for  the  states  of  Massachusetts,  New  Hampshire^ 

Rhode  Island  and  Connetticuty  do  hereby  certify,  that 

the  annexed  paper  is  a  true  copy  of  a  letter  addressed 
to  me  by  H.  Sawyer,  esq.  vice  admiral  and  commander 
in  chief  of  his  majesty's  squadron  on  the  Halifax 
station. 

*<  Given  under  my  hand  and  seal  of  office, 

at  Boston,  in  the  state  of  Massachu- 

[SEAL.]  setts,  this  .first  day  of  October,  in  the 

year  of  our  Lord,  one  thousand  eight 

huiidred  and  twelve. 

AMPREW  ALLEN,  jun." 
2d.  The  following  certificate  of  the  Consul: 

"  Office  of  his  Sintannic  majesty^s  Ckm^ui. 

I,  Andrew  Allen,  junior,  his  Britslnnic  majesty's  con- 
sul for  the  statfs  of  Massachusetts,  New  Hampshire, 
Rhode  Island  and  Connecticut,  do  hereby  certify,  that 
the  ship  Auk-ora,  Wm.  Augustus  Pike,  being  bound  to 
St.  Baril^olomcws  (on  siccount  of  the  existing  law  of  the 
United  States,  which  prevents  her  return  to  the  United 
States  from  a  Bt-itisU  port)  contemplates  fulfilling  the' 
object  comprised  in  the  accooipaiiying  license  from  H. 
Sawyer,  esq.  vice  admiral  and  commander  in  chief  on 
the  Halifax  i^atiun,  through  a  neutral  port  in*  alliance 
with  Great  Britain. 

<«  Given  under  my  Imnd  and  seal  of  office, 

ait  Boston,  in  the  stiate  of  Massachu- 

[sEAL.]  setts,  this  second  day  of  October,  in 

the  year  of  pur  Lord,  one  thousand 

eight  hundred  and  twelve. 

ANDREW  ALLEN,  jun.'» 

3d.  The  following  general  pass  for  the  West  Indies. 

«  qffke  of  his  Britannic  Majesiifs  Consul. 

"  1,  Andrew  Allen,  jun.  his  Britannic  majesty's  con- 
sul for  the  states  of  Massachusetts,  New  Hampshire^ 
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Rhode  Island    and  Connecticut,   request  all    officers      the 
xommanding  his  majesty  Vships  of  wai*,  or  private  Itnn-  aubora, 
ed  ships  belonging  to  subjects  of  his  majesty,  to  permit     pike, 
the  American  ship-Aurora,  William  Augustus   Pike,  hasteb. 
master,  now  lying  in  the  harbor  of  Newburyport,  atid «— ..- — 
furnished  with  a  protection  from  vice  admiral  Sawyer, 
for  the  purpose  of  carrying  flour,  corn,  linnbcr  and  oth- 
er necessary  provisions  to  the  W^^st  Indies,  and  pro- 
ceeding to  Norfolk  in  ballast  for  a  cargo,  to  pass  without 
molestation. 

<<  Given  under  my  hand  and  seal  of  ofOce, 

at  Boston,  in  the  state  of  Massachti- 

[SEAL.]  setts,  titis  fir^t  day  of  October,  in  the 

year  ^f  our  Lord,  one  thousand  eight 

hundred'  and  twelve. 

i^  ANDREW  ALLEN,  ju^ 

The  Aurora  was  carried  into  Newport,  Rhode  Ih> 
land,  and  there  libelled.  Th«)  Circuit  Court  of  that  difH- 
trict  condemned  vessel  and  cargo  as  prize  to  the  captors ; 
from  which  sentence  the  Claimants  ai>pealed  to  this 
Court. 

^HuxTCR, /or  AppMants. 

The  \ibel,  in  this  case,  sets  forth  that  the  sailing  was 
for  the  pufposc  of  supplying  the  British  West  India  co- 
lonies, and  that  the  papers  stating  tlie  voyage  tf>  St. 
Bartholomews,  were  frauduh^nt  and  collusive  ;  and  ur- 
ges the  condemnation  of  vessel  and  cargo,  on  the  foUow- 
ingg^unds : — 

1.  That  the  possession  of  and  flailing  with  a  British  li- 
cense is  cause  of  capture  and  condemnation. 

2.  That  th^  voyage  of  t!)c  Aurora  was  intended  as  an 
indirect  voyage  to  a  firitish  port,  through  St.  Barts. 

S.  That  the  real  destination  of  the  ship  w^  to  a  Bri- 
tish port.  * 

Oh  the  first  point,  it  is  contended,  on  the  part  of  the 
Claimants^  that  the  having  on  board  a  British  license  or 
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TiiE      pass  in  a  lawfUI  trade  ta  a  neutral  country,  could  not,  be- 
AURORA)   foi«e  the  act  of  congress  of  August  %>  1813 »  prohibiting 
piKBy     the  use  of  British  licenses^  subject  a  vessel  to  ca]>ture. 

MA81*£R. 

— —     This  is  clear  from  the  act  itsdf,  the  operation  oi  which 

is  not  to  commence  from  its  passage.  bnt«  with  legard 
to  vesst'ls  then  in  port,  was  to  take  effect  in  five  days 
after  the  promulgation  of  the  act;  with  regard  to  ves- 
sels at  a. distance  from  the  United  States,  not  until  the 
1st  of  November ;  and  in  some  cases  not  before  the  1st  of 
December  following.  Hence  it  is  evident  that  the  legis- 
lature did  not  consider  this  act  as  merely  declaratory  of 
the  law  of  natipns  on  the  subject,  but  as  thpn,  for  tlie 
first  time,  making  the  use  of  a  Britiish  license  by  an 
American  vess  >1,  illegal.    iMW$  of  U,  8.  voL  1^  p.  ^W* 

But  we  are  bound  to  meet  the  general  proposition, 
which  is  that  the  use  of  such  a  iicensi*  gives,  a  hostile 
character  to  the  pro|)ciiy  and  the  voyage. 

I'he  doctrine,  that  any  intercourse  with  the  enemy  ex- 
poses to  conde'mnati'in,  has  been  suppon^ed  tO'  be  very 
ancient ;  but  we  find  no  ca5)e  of  a  dt:cisi'm  <ipon  the  prin- 
ciple, till  the  year  1747,  when  a  bill  waus  brought  into 
parliament  in  consequence  of  insurance  made  for  ene- 
mies. Pari  debates  vol.  26,  p.  178.  Sir  WiUidm  Mur- 
raffs  speech^  on  tlie  subjedt  of  insuring  eneviy  prqpeWjf,  and 
i't.R.  84,  Gvit  V.  Mason. 

The  rule  appcara  to  us  to  be  unreasonable  and  impol- 
itic. Where  is  the  harm  of  taking  advantage  of  a  relax- 
ation of  the  rights  of  war  by  the  enemy  ?  How  can  that 
be  a  crime  when  granted  by  tho  p^iliry  of  the  enemy, 
which  would  have  been  no  crime  if  oblaint^d  by  force — 
by  conquest  ?  It  is  hot  less  for  our  own  interest  to  take 
advantage  of  such  permissifm  from  theenomy,  than  it  is 
for  his  interest  to  grant  it.    It  is  a  public 'benefit. 

The  general  rufe  by  which  to  determine  the  national 
character  of  a  vessel,  is  the  doniicil.of  the  owner.  Hei*et 
the  owners  wei^c  American  citizens.  The  case  of  a  ves- 
sel sailing  under  the  flag  or  assumed  character  of  a 
country  to  which  she  does  not  ttelong,  is  admitted  to  be 
an  exception  to  the  general  rule.  But  hei*e  WJ^  no  sail- 
ing  under  such  assumed  character.    All  the  papers  of 
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the  Aurora  were  American^  except  the  one  in  question^ 
which  cannot  of  itself  be  sufficient  to  give  a  hoiStile  chat*- 
acter  to  the  holders  of  it^  nor  to  the  vessel  and  cargo. 
1  JV.  F.  T.  R.  64,  Jenks  v.  HaUtt  and  uL—Chitty^s  law 
of  nations  SS. — Case  ojthe  Clarissa  cited  in  h  Rob  4.  The  • 
Vrow  Eli%abeth. 

The  only  prohibition,  existing  at  the  time  of  the  sail- 
ing of  the  Aurora  was  to  take  a  license  to  a  British  port. 
That  was  prohibited  by  the  act  of  July  6th,  1812^  $  7r 

By  that  act,  we  admit,  all  commercial  intercourse 
with  the  enemy,  was  rendered  unlawful ;  but  we  contendi 
that  it  was  not  unlawful  to  use  a  British  license  in  aii€n- 
tral  voyage.    1  Rob.  167,  200.     The  Hoop. 

Suppose  Great  Britain  should  think  proper  to  permit 
a  particular  neutral  trade — suppose  she  \i  ere  pven  to 
protect  it  by  convoy — are  we  bound  to  ixfuse  to  accept 
such  permission — such  protection  ? 

Valin  laughs  at  the  English  for  restoring,  in  the  form 
of  insurance,  the  ca])tures  mad*'  by  their  cruizers;  but 
does  not  censure  the  French  merchant  for  taking  it. 

"The  voyage  in  tliis  case  was  not  made  by  the  license, 
but  merely  made  stifer  by  it.  I'he  voyage  was  certain- 
ly lawful  without  it :  and  a  license  to  pursue  a  voyage 
which  wias  lawful  without  it,  cannot  make  that  voyage 
unlawful.  FampMet  of  cases  decided  in  the  JDistrict  Co7irts 
of  Pennsylvania  and  Massachusetts,  p.  80,  81.  Judge 
Davis^  opinion  on  the  %ise  of  British  licenses.  Judge  Peters- 
opinion. — 1  Ve%.  317.     Tinvonceau^s  JJynk.  166. 

On  tlic  second  point,  viz.  Tliat  the  voyage  of  the  Au. 
rora  was  intended  as  an  indirect  voyage  to  a  British 
port  through  St.  Barts,  it  is^  contended  by  the  Clai- 
mants, that  there  is  no  evidence  to  justify  the  fact  as- 
sumed. 

Was  tliis  a  bonafde  voyage  to  St.  Barts?  On  the  de- 
cision of  this  point  the  whrtle  case  turns.  In  discussing 
this  question  all  the  circumstances  of  the  case  should  he 
taken  into  consideration.  Vid.  Portalis'  oinnion  in  Hie 
case  of  the  Pigou,  cdntained  in  a  note  to  the  case  of  Hie 
VOL.  VIIL  ^7 
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Clianning  Betsey f  2  Crunch,  98.  Vid.  also  Clu  J.  Mau- 
siiall's  opinion  in  the  case  of  the  Matilda  decided  in 
North  Carolina.    HaWs  lawjaarnalf  4S7. 

With  respect  to  those  circumstances  attending  the 
transaction,  which,  on  fii*st  view,  are  perhaps  calculated 
to  excite  a  suspicion  that  this  was  not  hbmiajide  voyage 
to  St.  Barts,  it  may  be  observed,  that  it  was  the  object 
of  the  Aurora  to  ileceive  the  enemy,  and  thereby  obtain 
an  exemption  fn^m  capture,  during  the  voyage,  by  in- 
ducing him  to  suppose  that  the  cargo  was  ultimately  in- 
tended for  the  British.  Such  an  imposition^  in  a  case 
like  the  present,  \te  conceive  was  justifiable. 

What  motive  could  the  Aurora  have  had  for  sailing  to 
a  Britisli  island  rather  than  to  St.  Barts  ?  At  a  British 
Island,  she  could  only  take  in  a  cargo  of  rum  ^  and  the 
importation  of  such' a  <argo  was  prohibited  by  our  own 
laws.  At  St.  Barts,  she  could  take  in  a  general  West 
India  cargo.  Motives  of  interest,  therefore,  would  have 
induced  her  to  go  to  the  latter  place  rather  than  the 
former. 


But  suppose  the  intention  was  to  go  to-  a  British  port; 
was  that  intention  executed  ?  It  .was  not.  But  accord- 
ing to  the  decision  in  the  case  of  tJie  Mby,  5  Rob.  254, 
Xhcvc  must  be  an  act  of  trading  as  well  as  an  intention, 
in  order  to  subject  the  vessel  to  condemnatioa. 

On  the  third  point,  which,  it  is  presumed,  constitutes 
tlie  stress  of  tlic  case,  wc  contend  that  the  real  destina- 
tion of  tlie  Aurora  w?.s  not  to  a  British  i>ort,  and  that 
the  condcmnatitm  on  tlie  ground  of  a  Britisli  supply  be- 
ing intended  and  proceeded  in,  is  erroneous  and  against 
proof. 

That  the  supply  of  tlie  British  West  Indies  Tvas  the 
(►bject  of  admiral  Sa^:yerin  granting  the  license,  we  do 
not  deny:  but  what  his  intention  was,  is  perfectly  imma- 
terial :  such  was  notour  intention  in  accepting  it.  Our 
object  was  to  escape  capture;  and  with  that  view  we 
obtained  a  license  from  tlic  enemy,  by  inducing  him  to 
believe  that  we  intended  to  furnish  supplies  to  his 
islands. 
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Wbat  is  said  by  Allen,  tlie  consul^  is  mere  surplus-  the 

age :  his  authority  oxtendt  d  no  fartlier  tiian  to  certify  aukora, 

admiral  Sawyer's  letter :  having  done  this,  he  was /itwc-  pike, 

tus  officio.    But  su  ijpose  tlie  license  granted,  by  Allen  to  master* 

have  been  valid,  it  was  only  for  a  voyage  to  St.  Barts, 

and  would  not  have  protected  the  Aurora  in  any  other 
voyage  :  That  was  the  voyage  insured. 

J.  Woodward,  contra. 

With  regard  to  the  act  of  Mgust  2^  1813,  which  Ujis 
been  said,  by  the  cour.sel  fur  the  ClaiiDants,  to  prove 
that  the  use  of  British  licenses,  previous  to  the  passiigc 
of  that  act.  was  not  unlawful,  we  arc  stiJi  of  opinion 
that  the  act  is  merely  in  afiirniation  of  the  law  of  na- 
tions. It  is  also. cumulative — it  adds  ))enalties  to  wiiat 
was  before  unlawful ;  but  docs  net  make  any  thing  un- 
lawful which  was  not  so  before.  The  latter  clause  in ' 
the  5d  sec.  of  the  act,  providing  <<  that  nothing  contain- 
ed in  the  said  act  shall  be  so  construed  as  to  arrest  or  stay 
any  prosecutions,'*  &c.  was  intended  to  guard  against 
the  construction  which  the  Claimants  have  now  attempt- 
ed to  give  it.  The  several  jieriods  of  time  allowed  to 
vessels  in  different  situations,  to  obtain  notice  of  the  act, 
were  allowed  them  in  order  that  they  might  be  enabled 
to  avoid  the  new  penalties.  * 

Trading  witbthc  enemy  was  an  injcUctable  offence  at 
common  law.  2  RoUe^s  Mr.  173,  hut  it  was  necessary 
for  congress  to  fix  the  penalty  for  trading  on  land  :  this 
they  have  accordingly  d(me  in  the  act  of  July  (T,  1812. 
By  the  courae  of  the  admiralty,  the  thing  itself  was  lia- 
ble to  Toifeiturc  for  trading  with  the  epemy. 

The  British  papers  on  board  the  Aurora  shew  a  case 
of  supply  ;  and  therefore  the  question  of  pass  or  license 
is  immaterial.  The  pass  was  expressly  for  the  purjiose 
of  supplying  the  enemy. 

JBut  suppose  the  papers  do  not  prove  a  case  of  supply, 
the  nsQ  of  the  license  on  the  high  seas  is,  of  itself^ suffi- 
cient to  give  the  property  a  hostile  character.  The  li- 
cense in  this  case  is  essentially  difffrent  iSrom  a  general 
license  by  an  order  in  council.  TAfre  no  special  favor-^ 
no  particular  benefit,  is  granted. 
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THE  The  use  of  a  hostile  protection  in  the  prosecution  of  a 

AVKoUA*   neutral  trade,  gives  a  hostile  character  to  the  voyage. 

FiKEt      Sailing  un(hT  a  hostile  convoy  is  good  ground  of  con- 

HASTER.  demnation ;  sir  William  Scott  denominates  it  ^^ilUcU 

— ^ -^  protedianJ*  Sailing  under  two  commissions  is  also  cause 

of  condemnation.  VaLin^  p»  ^1,  b.  3*  art.  9.  All  these  ca^ 
ses  arc  analogous  to  the  present.  Tlie  Aurora  was. 
sailing  under  the  physical  force  of  the  enemy.  Adnliral 
Sawyer's  letter  requires  the  British  naval  force  to  assist 
her  in  the  prosecution  of  her  voyage.  She  must,  there- 
fore be  considered  as  having  placed  herself  under*  the 
protection  of  the  enemy,  and  as  having,  consequently 
abandoned  her  national  character. 

Trading  with  an  enemy  was  cause  of  forfeiture  at 
common  law;  and  whatever  was  rause  of  forfeiture  at 
common  law,  is  good  cause  of  condemnation  in  the  ad- 
miralty.   2  Robn  82,  69.    2%€  Walsingham  Packet. 

The  case  of  Jenks  v.  HaUet  and  at.  cited  by  the  Clai- 
mants, is  not  applicable  to  the  present  case:  we  were 
not  then  at  war  witli  France. 

8ir  WiUiam  Scottf  in  the  case  of  the  yigUantidf  1  Rob, 
11,  IS,  has  laid  it  down  as  a  known  and  established  rule, 
that  if  a  vessel  is^navigating  under  the  pass  of  a  foreign 
country,  she  is  considered  as  bearing  th^  national  char- 
acter of  that  nation  under  whose  pass  she  sails.  Now 
what  was  tl^  license  in  question  but  such  a  pass  ? 

The  license  is  not  a  document  under  the  law  of  na- 
tions. The  granting  of  it  is  the  exercise  of  a  munici- 
pal right — a  prerogative  to  the  crown.  The  king,  how- 
ever, has  no  right  to  grant  licenses  to  any  but  his  own 
subjects,  without  a  particular  act  of  parliament  aut  or- 
izing  him  so  to  do :  There  is  no  case  in  which  he  has 
granted  a  license  to  strangers  without  such  an  act  of 
parliament.  K  a  license  be  granted  without  such  au- 
thority, the  person  who  takes  it  can  take  it  only  as  a 
sulject.  CMtty^s  law  of  nationSf  256.*— id.  316. — 2  RolL 
Mr.  173,  tit.  Prerogative. — 1  Rob.  199,  200.  The  Hoop. — 
2  Tticker^s  Bl.  Com.  258. — Chilty*s  law  of  nations,  278. 
— Ruves,  358. 

Any  commercial  intercourse^  direct  or  indirect,  with 
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the  enemy^  is  illegaif  and  cause  of  condemnation  :  its  il-      the 
lej^ltty  dues  not  depend  on  ronlract.    The  intervention  auhora, 
of  a  neutral  port  makes  no  dift*  rence.    8  T.  R.  hbb.     fike, 
FfMs^-e.  Bell  and  a/.-^-4  Rob.  68,  69,  8.H,  84<.     The  Johge  master. 

iHeter.^1  Rob.  ±65, 196.     Tlie  Hoop.—Chittfs  law  of — - 

na&anSf  15^  14, 15. 

When  the  Aurora  was  taken,  she  was  out  of  the 
course  to  St.  Bwrts,  and  very  far  to  the  leeward  of  thsit 
island.  These  circumstances  afford  a  stt*ong  suspicion 
that  her  destination  was  to  some  otiicr  poi-t. 

The  return  cargo  was  British  produce,  and^  prima  fa- 
ciei British  pn^ptrty :  if  it  was  uot^  it  is  on  the  Clai- 
mants to  shew  it 

It  appears  that  the  captain  was  kept  ignorant  of  tl^" 
real  destination  of  the  Aurora,  and  i\v^i  the  supercargo, 
during  his  examination  in  preparaforia,  was  guilty  of 
prevarication.  These  circ  umstances  alone  are  good 
cause  of  condemnation.    Chittu^s  law  nfuationst  514. 

As  to  what  has  been  said  with  regard  to  the  intention 
not  being  carried  into  effect,  we  contend  that  it  was  car- 
ried into  effect  to  every  legal  purpose.  An  overt-act 
was  sufficient  to  constitute  the  offence ;  ^and  sailing  witli 
the  license  was  such  an  overt  act. 

PiHKHBT,  on  the  same  side. 

The  rule,  that  trade  with  the  enemy  is  illegal,  results 
necessarily  from  the  declaration  of  war,  and  is  included 
in  it :  There  was  no  necessity  for  any  subsequent  law 
t&  enforce  the  rule. 

It  has  been  said  that  no  judicial  decision  on  this  sub- 
ject is  to  be  found  of  an  earlier  date  than  1747..  It  is 
true  sir  William  Scott,  in  his  enumeration  of  cases 
where  this  question  was  agitated  has  gone  no  farther 
back  than  that  date :  but  sir  John  J^iclioUs,  in  his  argu- 
ment in  the  case  of  Fotts  v.  Bell,  has  cited  ca^es  from 
sir  Edward  8impson*s  MS.  reports  in  the  admiraUyf 
where  this  principle  was  decided  to  be  correct  as  early 
as  1704^  and  1707  :  and  it  is  to  be  presumed  that  those 
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THE       decisions  were  founded   upon  former  cases.    See  also 
AURORA^    ±,  Ve%.  317)  UtiMt  V.  the  Royal  Ex.  In.  Co.  in'  1749. 

PIKE, 

MASTER.      The  sreneral  rule  is  above  all  impeactiment. 

Tills  case  may  be  considered^  as  it  regards^ 

1st.  Tlie  license  alone. 

2d.  The  license  as  connected  with  the  transaction 
itself. 

First,  then,  we  contend  that  no  American  citizen^  in 
a  time  of  war »  has  a  right  voluntarily  to  place  himself 
«:  dcr  the  pi*otectit)n  of  the  pneray.  \Var  exists  between 
tho  nations  in  their  political  capacity,  and  between  th^ 
individuals  of  each  nation  respectively.  The  power  of 
making  peace  follows  the  power  of  making  war.  In- 
dividuals cannot  lawfully  make  peace  even  for  them- 
selves. But  the  acceptance  of  a  license  from  the  ene- 
my is  makihg  a  peace  witli  him  so  far  as  it  goes — it  is 
a  partial  truce-^-a  partial  cessation  of  h^tstilities. 
Transactions  of  this  kind  are  productive  of  gieat  evi|. 
The  American  citizen  who  accepts  a  license  from  the 
enemy,  does  that  which  is  highly  injurious  to  the  in- 
terests of  his  country :  The  indulgence  of  the  enemy' 
imposes  on  him  an  obligation  to  act  as  a  neutral,  con- 
trary to  his  <|uty  as  a  citizen — ^it  is  an  individual 
bribe — it  has  a  tendency  to  poison  the  whole  virtue  and 
patriotism  of  the  country — to  undermine  the  govern - 
ment-^to  alienate  the  affections  of  the  citizens,  aiid  to 
place  the  nation  in  the  power  of  the  enemy. 

The  circumstance^  that  acts  of  congress  have  been 
passed  prohibiting  trade  with  the  enemy,  the  use  of  his  li- 
censes, &c.  has  been  urged  by  this  Claimants^  as  evi- 
dence that  such  communication  with  the  enemy  was  not 
unlawful  prior  to  the  passage  of  those  acts.  But  we 
contend  that  it  was  unlawful  under  a  well  established 
rule  of  the  law  oi  nations;  and  that  if  these  acts  have 
not  repealed  that  rule,  they  cannot  aid  the  Claimants 
in  the  present  case.  8ir  fTm.  8coWb  observations  in  the 
case  of  the  Hoffning^  are  in  point.    2,  Bob.  iS7, 165. 

But  we  have  a  special  answer  to  the  argument  of  the 
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Claimants.    The  act  of  July  6,  goes  upon  the  pre-      the 

sumption  that  the  intercourse  with  the  enemy  which  ArRORA. 
it  prohibits^  was  before  unlawful — it  docs  not  profess     pikf,^ 

to  create  a  new  offence.  masteit. 

Considering;  then,  this  point  as  settled,  tlie  argu- 
ments that  the  act  of  6th  July  prohibits  the  use  of  li- 
censes to  trade  with  British  ports  only,  falls  to  the 
ground. 

The  case* of  random  has  been  said  to  militate  with  tlite 
argument  wy  have  employed  in  support  of  the  illegality 
of  sailing  under  the  protection  of  the  enemy.  But  the 
cases  are  widely  different.  In  a  case  of  ransom,  the 
captured  vessel  is  compelled  to  make  an  agreehient 
with  the  enemy — she  is  unjler  the  necessity  of  accept- 
ing their  protection — here  the  transaction  was  perfectly 
voluntary. 

The  rule  of  17569  declaring  illegal  the  coastihg 
trade  permitted  by  the  enemy  in  time  of  war,  which 
was  prohibited  by  him  in  time  of  peace,  is  founded  up- 
on the  same  general  principle.  If,  ttien,  the  permission 
only  of  the  enemy  gives  a  hostile  character  to  vessels 
sailing  under  that  permission,  a  fortiori^  they  acquire,  a 
hostile  character  by  sailing  under  the  protection  of  the 
enemy. 

But  suppose  the  Claimants  in  this  case  iU\  not  mean 
to  aid  the  British,  but  merely  to  benefit  themselves  at 
the  expense  of  their  country  and  their  fellow  citizens — 
still  the  object  of  the  Hcen^  and  the  obvious  conseqi^ence 
of  the  voyage,  was  the  supply  of  the  BHtish  West 
Indies.  This  the  Claimants  mnst  have  known.  They 
knew,  also,  that  the  pressure  of  the  West  Indies  was 
one  of  the  mean^  which  the  United  States  were  using  to 
coerce  the  mcmy:  yet  they  become  the  agents  of  the 
British  to  prevent  this  pressure.  If  a  neutral  carry 
despatches  for  one  of  the  belligerent  powers,  it  affords 
just  cause  of  condemnation  to  theotlier:  How  miich 
stronger  is  the  case  of  a  citizen  of  one  of  the  belligerent 
nations  furnishing  the  other  with  supplies. 

It  has  been  said  that  here  was  only  an  intent  to  com- 
mit an  illegal  act,  (supposing  the  act  contemplated  to 
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THE  bo  illegal,)  that  there  was  no  corpus  delictu  But  we 
AURORA^   contend  that  the  very  art  of  sailing  with  a  view  to  exe- 

FiKE»  cute  the  mti'ntion,  constitutes  the  offence.  Such  is  the 
MASTER,  law  in  ease  oi'  blockade  :  if  a  vessel  sails  for  a  block- 
aded  port,  knowing  it  to  be  blockadcdf  she  thereby  ac- 
quires a  hostile  character. 

We  might  here  conteiid  that  the  real  destination  of 
the  Aurora  was  not  to  St.  Barts,  but  to  a  British  port; 
for  it  apjiears  that,  when  captured,  she  wa^'160  miles 
to  the  leeward  (»f  that  islands  but  it  is  unnece^nary  to 
s^y  any  thing  on  this  point,  as  the  principals  thesayney 
and  the  vessel  equally  liable  to  c<mdemnation»  whether 
her  destination  were  to  a  British  port  or  to  St.  Barts: 
in  the  latter  cade,  the  cargo,  it  was  well  known,  woidd 
be  obtained  by  the  enemy  from  the  Swedes ;  so  that  it 
was,  in  effect,  the  same  thing  as  if  it  had  been  carried 
direct  to  the  enemy. 

Dexter,^ in  Ttply. 

It  is  the  umverscdity  of  the  rule  in  question  we  mean 
to  controvert — we  deny  tliat  there  is  such  a  general  rule. 
It  is  not  to  be  found  in  Pnffkiidorf,  Qrotimf  V^attd  or  any 
of  the  oiher  jurists  exce))ting  i9ynfcers/ioefc,  whose  rules 
of  war  are  written  in  blood :  and  even  he  lias  qualified 
th&  rule — he  says  hintself  that  tlie  rule  prohibiting  all 
commercial  intercourse  is  MM  away  by  the  laws  of 
coinmerce.  V^din  only  shows  that  a  particular  inter- 
course is  forbidden  by  the  law  of  France  ;  and,  in  no- 
ticing British  insurance,  he  does  not  condemn  the 
French  for  procuring  it.  Th^  .case  of  Potts  v.  Bell 
proves  that  the  doctrine  in  question  has  but  recently 
been  iutrodaccd :  it  is,  however,  in  that  case  admitted 
with  the  exception  of  those  crtses  wh;»rc  the  royal  license 
has  been  obtained  :  but  this  exception  must  be  taken  as 
part  of  the  rtilc  itself:  The  general  principle  without 
the  exception  would  bQ  ruinous  to  the  nation :  The  in- 
conveniences which  would  arise  from  it  are  incalculable. 
In  1747,  lord  Mansfield  and  sir  Hudley  Ryder  were  of 
a  different  opinion  as  to  the  policy  of  the  rule,  and  as 
to  the  principle  of  laW. 

Ih  Hankie  r.  the  Voijid  Ex.  As.  Co.  lord  Hardwicke 
said  <^  It  might  be  goiilg  too  far  to  say  that  all  trading. 
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''  with  ah  enemy  is  unlawful ;  for  the  ,^eneral  doctrine 
^f  would  go  a  ^reat  way  even  where  only  English  goods 
**  were  exported^  and  none,  of  the  enemy's  imported^ 
*<  which  may  be  very  beneficial/* 

In  this  country  there  has  been  no  decision  to  establish 
the  rule ;  and  if  we  take  the  British  rule,  we  must  take 
it  with  the  power  of  dispensation :  but  the  president 
b^  no  such  power :  the  sovereignty  has  been  said  to 
reside  in  the  people :  but  the  I'emedy  by  application  to 
congress  would  be  too  8h)w  and  uncertain^  We  must 
conclude,  then  fore,  that  in  this  country  no  such  rule 
exists. 

It  has,  nevertheless,  been  contended »  by  the  counsel 
for  the  captors,  that  the  rule  not  only  exists,  but  that 
it  is  universal.  Is  a  maYi,  then,  bound  to  abandon  all 
his  property  which  may  happen  to  bo  in  the  enemy's 
country  at  the  breaking  out  of  a  war  ?  Such  would  be 
the  consequence  of  taking  the  rule  without  any  exrcp* 
tion.  Some  cases  of  intercourse  with  the  enemy,  it  is 
true,  are  so  palpably  illegal  as  to  admit  of  no  ddubt  oh 
the  subject ;  such  as  all  traiterous  intercourse,  and  per- 
haps a  direct  trade)  so,  also,  if  the  inti^rcourse  be  in 
consequence  of  a  new  enter])rizc  undertaken  since  the 
commencement  of  hostilities*:  but  many  cases  must  ne- 
ces<)arily  occur,  on  the  breaking  out  of  a  war,  which 
ought  certainly  to  form  exceptions :  Such  is  the  doctrine 
in  England^  where  the  excepted  cases  are  provided  for 
by  the  royal  license  permitting  intercourse  with  the 
enemy,  under  certain  circumstances  and  with  certain 
restrictions.  In  a  country,  then,  where  licenses  can- 
not be  obtained,  all  cas«  s  where  thry  would  be  granted 
if  a  power  of  granting  them  existed,  must  be  rases  of 
judicial  exception  to  the  general  rule.  Many  occa- 
sions may  and  frequently  do  occur,  daring  war,  on 
which  such  intercourse  with  the  enemy  would  be  highly 
expedient  in  a  political  view — occasions  where  the  pub- 
lic good  requires  an  exception ;  and  those,  too,  casest 
neither  of  necessity  nor  humanity,  which  must  always 
be  excepted. 

It  is  not  necessary  to  inquire  whether  the  mer«  accep- 
'  tance  of  a  iicense  is  ground  of  condemnation ;  it  is  the 
saiUng  under  a  license  which  constitutes  the  oflTence ;  but 
VOL.  VIII.  m 
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T  liB      in  our  case  there  was  no  sailing  under  the  license.    The 

AURORA,  license  authorized  a  voyage  to  aBritish»  Portuguese  or 

PIK6,     Spanish  p(»rt :  the  vtijage  in  the  present  case  was  to  a 

MASTER,  port  belo' ging  to  tlie  Swedes:  tlic  letter  or  Allen,  the 

• consul,  which  has  been  said  to  authorize  a  voyage  to  a 

Swedish  port  also,  is  entitled  to  no  regard.  Admiral 
Sawyer's  letter  was  the  only  protection :  all  the  a:ts  of 
Allen,  except  certifying  that  letter,  were  unauthorized 
and  unoffioial ;  they  were  no  pi*oti;ction  to  the  Auiora. 
Allen's  letter  shows,  on  the  face  of  it,  that  the  voyage 
to  St.  Barts  was  not  covered  by  the  license;  it  merely 
expresses  an  opinion  that  that  voyage  would  answer 
the  purposes  contL^mplated  by  the  British  government 
as  well  as  a  voyage  to  a  British  port. 

it  has  been  said  that  the  real  destination  of  the  Auro- 
ra was  to  a  Britis/i  pen  t ;  and  in  support  of  the  position^ 
Ihe  circumst-iiice  of  hn*  being  considerably  to  the  lee- 
ward of  St.  Barts,  when  captured,  has  been  urged  in 
proof;  but  the  argument  deserves  little  consideration  ; 
it  ii)  a  verycommon  thing  to  fall  to  the  leeward  :  besides, 
it  appears  that  the  Aurora  had  been  beating  to  the 
windward  thri'c  days  befo*  e  she  was  captured,  although 
when  she  first  made  the  land,  there  were  nuihei*ous  Bri- 
tish ports  under  her  lee. 

It  has  also  been  argued  on  the  part  of  the  captors, 
that,  a  tians- shipment  from  St.  Barts  to  an  enemy  port 
WhS  intended  :  but  t?iore  is  no  evidence  even  of  this :  nor 
was  there  any  motive  fbrsucli  trans-shipment:  the  cargo 
wotdd  meet  with  hs  ready  a  sale  at  SU  Barts  as  at  a 
British  island  :  the  superior  ndvaiitage  of  taking  in  a 
return  cargo  at  the  former  place  has  been  already  noticed. 

But  it  is  said  that  it  was  equally  criminal  to  carry 
tlus  cargo  to  St.  Barts  ps  to  a  port  of  the  enemy,  be- 
cause the  Swedes  would  probably  dispose  of  it  to  the 
British.  This  argum**nt,  also,  we  conceive  to  be  whol- 
ly without  foundation:  no  decision  to  that  eHect  has 
ever  beeii  pronounced  :  tlie  case*  of  the  island  of  St  Eu- 
statius,  in.  the  last  war  goes  to  prove  the  reverse  of  thi» 
doctrine. 

Nothing,  thfTcfore,  as  we  com^cive,  having  been  pro- 
Ted^  on  the  palt  of  the  captors^  sufficient  to  subject  tb( 
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property  in  question  to  condemnationi  we  trust  that  the      thf. 
Coiirty  on  the  consideration  of  the  whole  case,  will  do-    \ubora.* 
cree  restitution  to  the  Claimants.  r  i k  k, 

MAST  EH. 

Monday f  March  7th.    w96^eiit.../roDn9  J.  «- — .......^ 


Livingston,  J.  delivered  the  opinion  of  the  VawwI 

The  ship  Aurora  and  cargo,  owned  hy  the  Claimants, 
who  are  Ameiican  citizens,  and  docunienird  as  Amrri- 
i»n  propirty,  were  captured,  f.'ii  the  2«th  ol"  Kovonihcr 
1812,  by  tho.  private  armed  ship  iioviTnor  Tonipkin?-* 
on  an  ostensible  destination  for  St.  Dartholfiiitews* 
From  the  documents  on  board  and  th«' preparatory  ex- 
aminations, it  appcai*sthat  the  ship  sailed  from  Newbu- 
lyport  to  Norfolk,  in  ballast,  took  in  her  present  cargo, 
contjisting  of  bread,  flour,  conu  &c«  at  the  latter  place, 
and  sailed  from  thence  on  the  voyai^e  on  which  she  was 
captured,  on  or  about  the  12th  of  November,  t812.  The 
cargo  was  consigned  to  the  supercargo  of  the  ship  ;  and 
the  destination  thereof  ujion  the  ships  |ia|>ers,  supported 
by  the  preparatory  examinations,  was  St.  Bartholfrnx-ws, 
for  which  islnnd  the  ship  obtained  her  clearance.  At  the 
time  of  capture,  she  was  to  the  leeward  of  that  island  ;  and 
certain  passportis  or  protecttf>ns  from  the  agents  of  the 
British  goA'crnment  were  found  on  board,  which  are  fa* 
miliarly  known  by  the  title  of  British  licenses ;  which 
documents  ai'e  as  follows.* 

Two  questi«)n^  have  beCik  made  at  bar.  1.  Whether 
the  acceptance  and  use  of  an  enemy's  license  or  pass- 
jmrt  ot  protection,  on  a  voyage  perfnruied  in  furtherance 
of  tlio  enemy's  avo>tcd  ohj<*cts,  be  illegal,  so  as  to  affect 
the  property  with  confiscation.  2.  If  so,  whether  there 
is  any  thing  in  the  present  case,  to  exempt  it  from  the 
general  principle. 

The  fii'st  puiiit  having  just  been  decided  in  the  affir- 
mative, in  the  Julia,  it  only  remains  to  enquire  whether 
there  be  any  thing  in  this  case  to  exempt  it  from'  the 
g^eral  principle. 

In  the  opinion  of  a  majority  of  the  Court,  it  is  not  ea- 
sy to  discriminate  6  tween  these  cases :  both  of  the  ves- 

9ee  the  ttatcmeot  At  Uie  heginniog  of  Uie  report,  ftbb  m«$. 
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TUK      sels  had  licenses  or  passports  of  the  same  chara:cter^  and 
AURORA)  substantially  for  the  same  purpose,  except  only  that  the 

PIKE,    object  of  the  Julia  was  to  supply  the  allied  armies  in 
MASTER.   Poitugai,  and  the  original  intention  of  the  Aurora  was 

: to  go  the  British  West  Indirs.     It  is  by  no  means  cleat* 

that  this  (lestination  was  ever  changed;  but  admitting 
that,  Irotn  an  apprehension  ofs'Isurein  case  of  her  re- 
turning to^he  United  States  after  touching  at  a  British 
port,  she,  in  fact*  sailed  on  a  voyagi*  to  St.  Barlholq- 
mewSy  this  caii  make  no  substantial  ditTt^rencG  in  her  fa- 
vor.    Her  object  in  going  tliere  was  equally  criminal^ 
and  subserved  the  views  of  the  enemy  nearly  if  not  quite 
as  weil  as  if  her  cargo  hadbt^en  landed  in  a  British  is- 
land ;  of  the  real  design  of  the  voyage  there  cUn  remain 
no  doubt;  ftir  it  abundantly  appears^  from  tne  license  it- 
self, that  the  pn>fcssed  object  <>f  admiral  Sawyer  at 
least*  in  granting  it.  was  to  obtuin  a  supply  of  provisions 
for  the  enemy  ;  and  the  Court  will  not  easily  lend  its 
ear  to  a  suggestion,  tiiat  notwithstanding  the  Aurora 
was  found  with  a  British  protection  on  board*  of  so  ob- 
noxious a  character,  yet  her  owners  intended  to  deceive 
the  enemy«  eitlicr  by  going  to  a  port  not  mentioned  in  it, 
or  by  disposing  of  her  cargo  in  a  way  thi'.t  would  not 
have  promoted    his   views.     Without  mt»an!ng  to   say 
that  such  conduct  may  under  no  citriimstanfcs  what^ev- 
cr  be  explained,  the  Court  thinks  that  there  is  no  proof, 
in  this  case,  to  shew  that  it  was  not  the  intenticm  of  the 
Claimants  to  carry  into  c^flT^ct  the  original  understanding 
between  them  and  Mr.  Allen.  >  For  although  the  desti- 
nation to  St.  Bartholomews  be  conceded,   it  is  evident 
that  Mr.  Alh  n*  who  acted  as  British  consul,  siip|)osed 
the  views  of  admiral  Sawyer  might  b(*.  answered  as  will 
in  that,  as  in  any  other  way  ;  nor  is  it  clear,  as  was  said 
at  bar,  that  the  documents  which  wei-e  received  ♦*  om  Mr. 
AUen,  which  varied  moi-e  in  f«>rm  than  in  substance  fitim 
the  admiral's  passport,  would  not  have   protected   her 
against  British  captus'e,  on  a  voyage  to  that  island.    The 
protection   of  admiral  Sawy<»r  extended   to   unarmed 
American  v^\ssels  laden  with  dry  provisions,  and  bona 
fide    bound  to   Biitish,   Portuguese  or  Spanish  porta. 
The  only  modification,  or  extf^nrion,  introduced  by  Mr. 
Aiisn,  was  a  permission  to  go  to  a  Swedish  island, 
equqjily  neutral  with  Spain  ahd  Poi-togaUin  tlie  vicinity 
of  tlie  British  possessions.    Wlictber  alt  or  any  of  tlrt^se 
psipers  would  have  sa%'ed  the  Anrora  fiiwn  conftsration 
in  $i  British  Court  of  admiratty^  this  Court  is  not  bound 
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to  assert ;  it  is  suf&cietit  if  that  were  the  reasonable  ex-      tue 
pectation  of  the  parties,  as  it  certainly  was,  and  it  is  aurora^ 
more  than  probable  that  such  expectation  would  have,     pike» 
been  realized,  considering  the  very,  iinpoitant  advantage  master. 
Which  the  enemy  was  to  derive  from  them.     In  case  of  • 
capture,  there  can  be  no  doubt  that  the  Claimants  would 
I^ave  interposed  these  very  papers,  wliich  are  now  sup- 
posed to  have  emanated  from  unauthorized  agt'nts,  and 
probably  with   success,  as  a  shield  against  forfeiture. 
Why  then,  should  they  be  permitted  to  allege  hei^e,  that 
they  would  liave  been  inefTectual  for  tliat  purpose  ? 

It  is  also  insisted,  t!iat,  in  Miis  case,  no  illicit  inter* 
course  had  actually  takei^  place;  that  the  whole  ofTence, 
if  any,  consisted  in  intcnthn;  and  that  if  a  capture  hajtl 
not  intervened,  there,  was  still  a  loctis  peniteittiobf  and  no 
one  can  8a\  that  even  a  project  of  going  to  St.  Bartholo- 
mews niigiit  not  have  been  abamhtned.  In  this  reason^ 
ing  the  Court  does  not  ctmcur ;  but  is  of  opinion  that  the 
moment  the  Aurora  started  on  the  voya.fi;e  for  St.  Bartho- 
lomews, with  ti.e  license  in  question  and  a  cargo  of  pro- 
visi(»ns,  she  rendt  i-ed  hei*self  liable  to  capture  by  the  pub- 
lic and  private  armed  sliii>s  of  the  United  States,  who 
were  not  bound  to  lay  by  and  see  how  she  would  con- 
duct herself  during  the  voyage,  the  consequence  of  which 
would  be  that  no  right  of  capture  would  ejtist  until  all 
chance  of  making  it  were  at  an  end. 

JitUgnient  (iffirmed. 


THE  ADVENTURE,  master. 


'  The  cttic  of  ft 


THIS  was  an  appeal  fi-om  the  decree  of  the  Circuit  ,^  ^^^  ^^ 
Court  for  the  district  of  Virginia.  vc^r«S  L 

go,  belnngiofc 

The  facts  of  the  case,  as  stated  by  Johwsow,  J.  in  de-  on*Mr,^«SJ 
livering  the  opinion  of  the  Courts  were  as  follow :  nation,  captur- 

4x1  on  the  higjh 

The  Libetlants  were  the  master  and  crew  of  tM  Amer-  ^^oruie<^iief 
kanbrig  *^  Three  Friinds.**  On  the  1 4.th  November, ''jiJ^^Reren^^^ 
i81i|  whilst  on  their  voyage  from  Salem  to  the  Br.azils>  u^^*"  and  ^* 
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niE      with  H  vahiable  carj^  on  board,  tboy  were  captured  by 

AD  YEN-    the  Nyinpho  and  Medusa,  French,  frigates,  and  by 

TURis,     tliem  the  brig  was  plundered  and  burnt  '  On  the  21st, 

the  frigates  captured  the  <«  AdvetUure,**  a  British  sliip 

MASTBB.  laden  with  British  goods ;  and,  after  taking  out  a  part 

'  of  tlie  cargo,  made  a  present  of  the  residue  to  the  Libel- 


him  brougiit  lants.  The  fact  of  the  gift  is  eslablished  by  a  writing 
iibeii«i^n\*'  under  ^'"C  hanti  of  the  captaiin  of  the  Medusa,  command- 
Court  of  his  cr  of  the*  squadron,  in  which  he  says,  <<  Je  donne  an 
o*ra  «>"n"T»  capitainc*'  &c.  in  the  language  of  an  unqualifi<^d  dona- 
ft^Te*iIit!«l  tion.  On  the  23d  November,  tlicy  left  the  squaditin, 
to  which  the  and  arrived  at  Norfolk  on  the  Ist  of  February,  1812, 
ly*"^^"^/'  after  a  Ipng  and  boisterous  voyage  in  a  large  ship 
war  breaks  out  navigated  by  a  very  inadequate  crew.  On  her  ar- 
^u<tot^"*is'to  ^"^^^  '"  ^'*®  United  States,  she  was  libelled  by  tlie  cap- 
{e  conSdered  tain  and  ci*ew  as  their  property  acquired  under  the  do- 
asacoK  of  8su.  uatjon  of  the  French  captor ;  and  tlie  United  States  in- 
ie^  wijiMig^d  terposed  a  claim  for  tlie  forfeiuire  incitrred  under  the  non- 
toiheiibeUants  importation  act.  At  the  time  of  her  arrival,  peace  ex- 
roSety  Vn^*^  isted  between  this  country  and  Great  Britain  :  'but  on 
main  subject  to  the  18th  of  June  foliowing ,  and  pending  this  suit,  War 
the  future  *»r-  ^^  declared. 

der    of  the 
Court  from 

vhich  the  ap-       PixKNET,  fir  tilt  UbeUantSf 

peal     "was  "^ 

brought  up;     . 

ajdto  be  res-  Said  it  was  not  Ins  intention,  at  this  time,  to  inquire 
rrnai^owner  ^''^^^^^**  **"'  not  tliis  be  a  cas^  for  condemnation  under 
a^Tthe  tei^thc  non-intc^rcourse  act  of  March  1, 1809;  He  did  not 
mination^of  th^  niean  to  deny  that  it  is  nut  ^Waving  tlrat  question,  there- 
gi9la^lVe  pwvil  f^**®*  ^^^  ^^^  present,  he  contended  that  the  property  in 
aton  sfiouid  controvcrsy  is  either*  a  droit  of  admiralty  subject  to  sal- 
f^e*fo?  the  ^^^9  ^^  that  it  is  to  be  considered  as  derelict.  But  no 
confiscation  of  cvidcncc  has  been  produced  in  support  of  the  latter  sup- 
cncmy's  pro;  position*  It  must  therefore  be  considered  as  a  case  of 
the*coMntiy  at  ^he  former  description,  and  a  case  tooj  of  the  most  mc- 
th'c  declaration  ritorious  character. 

of  war. 
'I'he  act  of 

hringingu)  the  If  this  be  Conceded,  the  next  question  is,  what  rate  of 
con?^n '^5^*  salvage  shall  be  allowf^d  ?  The  English  rule  on  this  subject 
ardeies^^he  IS  fixed  onlj  in  the  case  of  re-capture  by  government 
impoi-utkm  oi  ghips  and  privateers.  The  salvage  allotted  to  the  first, 
hiblted'i^'raT,  "s  a*^>e  rate  of  one  eighth  of  the  beneficial  interest  in  the 
was  not  consil  wliole  rc-capturcd  property ;  to  the  last,  one  sixth.  In 
^^T^lm^^  aU  oUicr  cases,  the  judge  of  the  Court  is  at  liberty  to 
n  Wistaiiees  ordcr  sucrli  salvage  as  lie  shall  deem  i*easonab]e.    Some- 
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times  the  whole  property  8a\ed  is  atlowef! — sometimes    .  tui$ 
the  moiety  onlyi  and  sometimes  less.    The  present  case'  adyen- 
is  one  of  earfroordinary  merit  tlke. 

In  the  Court  heloWf  two  points  ware  made  in  behalf  mastek« 
of  the  United  States: ^-— ^ 

of  Uuf'cate,'«k 

1.  That  this  was' a  case  of  forfeiture  under  the  non-  ^jj^tp* 
intercourse  act  of  1st  of  March  1809 ;  and  if  not,  then,  t\>rfidture. 

3.  That  It  was  a  case  of  salvage^  and  the  rate  to  be 
allotted  discretionary  witli  the  Court 

JoHNsoir,  X  here  suggested  a  doubt  whether  it  was 
not  a  case  under  the  non-interroui'se  act;  and  asked 
whether  the  United  States  could  rightfully  seize  the  pro- 
perty in  question  as  a  droit  of  admiraliy^  in  port*  or  any 
other  British  property  on  the  land. .  He  also  observed 
that  there  might  be  some  difficulty  witli  regai*d  to  the  al- 
lotment of  salvage,  should  this  prove:  to  be  a  case  of 
that  kind. 

Habfer,  Jbi*  efte  LibeUaid^i 

On  a  capture  of  a  ve&sel,  the  right  of  the  emptors  is 
only  inceptive :  In  oi'dcr  to  complete  tlia^  right,  it  is  ne- 
cessary to  prosecute  it  to  the  condemiiaiioii  of  the  vessel 
in  a  Court  of  a)mprtent  jurisdiction.  In  the  present 
case,  the  French  captors  transferred  their  right,  what- 
ever it  was,  to  tlic  American  master  and  vve\\\  Conld 
fliey  lawfully  do  this?  The  decision  of  the  questi'm  de- 
pends upun  the  doctrine  relative  to  the  transfer  of  a 
chose  in  action.  We  contend  that  they  could  ;  and  that 
the  transfcrrecs  were  consequently  entitled,  as  captors, 
to  prosecute  the  original  capture. 

But  if  the  Libellants  are  not  entitled  as  captors,  iiieu 
it  Is  a  question  whether  it1)e  a  case  under  the  non-int<$r' 
conrse  act,' or  a  case  of  salvage. 

in  oraer  to  biing  it  within  the  meaning  of  the  non-iu- 
tercourse  act,  it  must  be  shown  that  there  was  an  inten- 
tion to  import  for  sale  or  use — ^that  there  was  ^voluntary 
importationVand  that  the  importation  was  from  a  foreign 
port  or  place.    But  here,  there  vm^  no  such  intentina* 
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TH£      lieire  was  no  vohmtary  importation;  and  no  importatioiii 

ADVEN-   as  we  conceive,  from  any  fomgn port  or  place  >vitbin  the 

Tt'KE,    moanin/;  of  the  act ;  here  was  no  intention  tii  infract  any 

law  whatsoever ;  it  was  acase  of  clear  necessity  :  the  mas- 

MASTER.  ter  and  crew  were  obliged  to  bring  in  the  ship  to  save 

—.  their  own  lives. 

But  it  may  perha|M  be  said  t^at  though  it  was  neces- 
sary to  bring  in  the  s)ii|i»  it  was  not  necessary  to  bring 
in  the  cargo.  What  then  was  to  be  done  wit  li  it.  Was  it  to 
he  thrown  into  tlie  sea  2  Tiie  Bi*itish  owner  was  not  di- 
vested of  his  right.  Such  an  ac^,  therefore,  would  have 
been  inconsistent  with  the  neutral  character  which  it 
was  the  duty  of  ail  Americans  to  presence  towatdH  Great 
Britain,  with  \Vhom  we  were  then  at  jieace.  We  con- 
ceive that  the  coui*se  pursued  by  the  Lil>ellantSf  was  un- 
exceptionable. Tiny  pi*oceeded  openly  to  the  United 
States,  and,  immediately  on  their  arrival,  delivered  'm 
tlie  propeity  to  be  disposed  of  according  to  Istw.  There 
is  no  appearance,  throughout  the  whole  transaction  of 
the  smallest  intention  to  violate  any  law  whatever. 

It  must,  theivfore,  be  considered  as  a  case  of  salvage ; 
and  had  the  relations  between  Great  Britain  and  the 
United  States  continued  as  they  wci'e  at  the  time  of  die 
ifnpaitation,  the  residue  of  the  propcKy  in  question,  af- 
ter deducting  the  salvage,  must  have  been  restored  to 
the  British  owner. 

But  th&  declaration  of  war  has  altei^ed  the  nature  of 

.  Uie  case :  The  ship  and  cargo  have  nov/  become  enemy 

property,  and,  as  such,  are  claimed  by  the  American 

govi  rnment,  subject,  however,  to  the  right  of  the  libel- 

lants. 

What  salvage  is  to  be  allotted  to  us,  the  Court  will  de- 
cide. Our  case  is  certainly  one  of  great  merit:  we  weref 
for  more  than  two  montlis,  exposed  tu  the  perils  and 
hardships  of  a  long  and  boisterous  voyage;  and  thatf 
too,  in  a  large  ship  to  the  mana.s^'ment  of  which  the 
sn^UI  crew  on  board  was  by  no  means  adequate*  Less. 
than  half  tlie  amount  of  the  property  wr>uld  not  we  con- 
ceive, compensate  us  for  the  trouble  and  danger  we  havo 
incurred. 
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PtiTKNBYf  observed  that  he  had  not  considered  tliis      twa 
as  a  case  coining  within  the  meaning  of  the  non-ii^iter-    .abyeht- 
course  act»  and  had  therefore  waved  the  discussion  of  that     tvke, 
point:  he  still  doubted  whether   there   were  sufticient 
grounds  to  support  it*    The  law  only  prohibits  importa-   mastek. 
tions  from  hfnreign  port  or  place*   In  cases  of  trans-ship-  — — . 
ment,  it  may  perh^ips  be  said  tfiat  the  pro|;erty  trans-sliip- 
ped  is  imiKirtod  from  a  foreign  place:  but  licrt*  was  no 
traus-shipmenty  no  change  of  vessei :  here,  the  pro])erty 
is  importf'd  from  the  high  seas,  which  can  hardly  be 
considered  as  coming  within  the  description  of  a  fonign 
port  or  place.    .  He  did  not  inoan^  he  said,  to  enter  into  a 
formal  argument.     lie  would,  however,  observe  tiiat,  in 
his  opinion,  the  captors,  in  the  present  caue,  could  not 
complete   th(*ir  right   to  the  property   in  question  by 
means  of  a  neutral  master  and  crew,  even  if  the  British 
owner  was  divested  of  his  right. 

Rush,  Attorney  generalf  conceived  that  the  high  seas 
might  bef  considered  as  a  foi'eign  place ;  that  the  cargoes 
of  whale-ships  from  the  Pacific,  sjch  as  oil,  xVhalebone^ 
blubber,  &c.  which  originate  from  the  soa,  migiit  be  con- 
sidered as  within  tiie  meaning  of  the  non-intercourse  act 
He  suggested  that  the  wt»r<l  place^  in  the  act,  was  proba- 
bly used  in  contradistinction  to  port. 

Marshall,  Ch,  J.  In  the  Circuit  Court  the  high 
seas  were  consideixMl  as  common  to  all  nations,  and,  of 
course, /(wei^i  to  yiont. 

.      '  € 

PiNKNEY,  said  t}iis;Avas  a  case  of  very  considerable 
difficulty.  How  iS^th^  pi-opcrly  to  be  disposed  of?  It 
cannpt  be  decreed  to  ^ho  United  States,  for  it  is  not  a 
case  under  the  non-intercourse  act,  nor  was  the  seizure 
jure  heUi :  A  prize  Court  had  no  jurisdiction :  for  the  seiz- 
ure was  in  time  of  peace,  for  a  supposed  violation  of  the 
non-intercourse  law,  and  after  the  property  was  landbd : 
It  cannot  be  decroed  wholly  to  theXibellants,  because  it 
must  be  considered  as  a  case  of  salvage.  Nor  can  it  be  re- 
stored to  the  original  owner,  because  he  is  an  alien  enemy, 

Monday,  March  7fA*    Jtosent^.^TovHf  J» 

Story,  J.  did  not  sit  in  this  came,  some  distant  relative 
of  his  having  an  interest  in  it. 
VOL.  VIII.  99 
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THE         JoHHsoiry  J.  aifter  stating  the  facts  of  the  casCy  as  be- 
ADTEif-   fore  mentionedy  delivered  the  opinion  of  the  Court  as 
TVB^y    follows : 

MA  TEH.  The  very  peculiar  circamstances  of  this  case  require 
■  the<  application  of  a  variety  of  principles;  and  the 
Court  has  not  been  aided  in  its  enquiriesy  by  that  ela- 
borate discussion  which  s*ich  udvel  cases  generally 
elicit  But  they  are  relieved  by  the  reflection*  that  the 
principles  to  which  they  must  resort  in  firming  their 
judgment  are  well  established,  and  leful  satisfactorily  to 
a  conclusion. 

The  most  natural  mode  of  acquiring,  a  definite  idea 
of  the  rights  of  the  Libellants  in  .the  subject  matter^ 
will  be,  to  folflow  it  through  the  successive  changes  of 
circumstance!^  by  wliich  the  nature  and  extent  of  the 
rights  of  the  parties  were  affected.  The  capture,  the 
donation,  |;lie  arrival  in  the  Unite^  States,  and  the  state 
of  war. 

As  between  the  belligerents,  the  capture  undoubtedly 
produces  a  complete  divesture  of  property.  Nothing 
remains  to  the  original  proprietor  bat  a  mere  sdniiUa 
jwrvtf  the  spes  reevptrandi*.  ^wt  mmicm  and  enlighten- 
ed practice  of  natio  is,  has  subjected  all  such'  captures  • 
to  the  scrutiny  uf  judicial  tribunals,  as  the  only  practi- 
ce means  of  furnishing  documentaiy  evidence  to  ac- 
company siiips  that  have  been  captured,  for  the  pur- 
pose of  provitig  t'>at  the  seizure  was  the  act  of  sovereign 
authority,  and  not  mere  individual  outrage.  In.tlie 
c^se  of  a  purchase  made  by  a  neutral,  Great  Britain 
demands  the  production  of  suqh  documentary  evidence, 
issuing  from  a  Court  of  competent  authority,  or  wUI 
dispossess  the  purchaser  of  a  ship  originally  British-— 
('the  Fladoyenf  1,  Rob.  114«  i^B.J  Upont  Uie  donation, 
therefore,  whatever  right  might,  in  tiie  abstract,  have 
existed  in  rJhe  captor,  the  donee  could  acquire  no  more 
than  what  was  consistent  with  his  neutral  character  to 
Aake.  *  He  could  be  in  no  better  situation  than  a  prize- 
master  na^gating  the  prize,  in  pursuance  of  orders  from 
liis  commander.  The  vessel  remained  liable  to  British 
capture  on  the  whole  voyage.  And,  on  her  arrival  in 
a  neutral  territory,  the  donee  sunk  into  a  mci*e  bailee 
for^  tlie  British  Claimant,  with  those  rights  over  the 
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thing  in  pos^sioh  which  the  civil  law  gave  foi*  cftre      th9 
and  labor  bestowed  upon  it.  adven- 

TUBE^ 
MA8TEB. 


The  question  then  occurs^  is  this  a  case  of  salvage  ? 
On  the  negative  of  the  proposition  it  is  contended,!,  that  • 


it  is  a  caseoi  forfeiture,  and  thcrefoie  not  a  case  of  sal- 
vage as  against  the  United  States — that  it  was  an  un- 
neutral act  to  assist  the  enen  y.  in  bringing  tfie  vrssel 
infra  presidiu,  or  into  any  situation  where  the  Hghisof 
rc-capturc  wuuh*  cease,  and  therefori'  not  a  case  of  sal- 
vage as  against  the  British  Claimant 

But  the  Court  enteitain  an  opinion  unfavorable  to 
both  thiese  objections. 

Thfe  could  never  have  been  a  case  within  the  view 
of  the  legislature,  when  pa.ssing  the  non-importation  act. 
The  ship  was  the  plank  on  which  the  ship-wrecked  mari- 
ner reached  the  shore ;  and  although  it  may  be  urged 
thftt  bringing  in  the  cargo  was  not  necessarily  connect- 
ed with  their  own  return  to  their  coimtry,  yeU  upon  re- 
flection, it  will  be  found,  that  this  also  can  be  excused 
upon  very  fair  principles.  It  was  their  duty  to  adhere 
strictly  to  their  neutral  character;  but  to  have  cas^ 
into  the  sea  tlie  cargo,  t^ie  proiierty  of  a  belligerent, 
would  have  been  to  do  him  an  injury  by  taking  away 
that  chance,  of' recovei*y  sobject  to  which  they  took  it 
into  their  possession.  •  Besides,  bringing  it  ihto  the 
United  States,  did*  not  necessarily  pi'e-suppose  a  viola- 
tion of  the  non-importation  laws.  If  it  came  within  the 
decription  of  pi*operty  cast  casually  on  our  shores,  as^ve 
are  of  opinion  it  did,  legal  provision  exists  for  dispoa- 
ing  of  it  in  such  a  manner  .as  would  comport  with  the  , 
policy  of  our  laws.  At  last,  they  could  but  deliver  it 
up  to  thehandsl)f  the  governnient,l;o'^be  re-shipped  by 
the  British  Claimant,  or  otherwise  appropriated  undei* 
the  sanction  of  judicial  process.  And  such  was  the 
course  thatthey  pursued.  Far  from  attempting  any  vi- 
olation of  the  laws  of  the  country,  upon  their  arrival 
Jiere  they  deliver  it  up  to  the  custody  of  the  laws,  and 
leave  it  to  be  disposed  of  under  judicial  sanction.  The 
CBH6  has  no  one  feature  of  an  illegal  importation,  and 
cannot  possibly  have  imputed  to  it  the  violation  of  law. 
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THE  As  to  the  qucstfcm  arising  on  the  interest  of  the  Bri- 

ADYEN-    tish  Claimant,  it  would,  at  this  time,  be  a  suiBcient  an«< 
TURE,    swer,  that  they  who  have  no  rights  in  tl^is  Court,  cannot 
urge  a  violation  of  their  rights  against  the  claim  of  the 
HA8TEK,  Libellants.    But  there  is  still  a  much  more  satisfactory 
^  answer :  To  have  attempted  to  carry  the  vessel  <«  infra 

presidia^*  of  the  enemy,  would,  unless  it  could  have  been 
ekcuscd  on  the  ground, of  necessity,  have  been  an  unneu- 
tral act.  But  when  every  exertion  is  made  to  bring  it 
to  a  place  uf  safety,  in  which  the  original  right  of  the 
captuied  would  revive  and  might  be  asserted,  instead 
of  aiding  liis  eiioiny,  it  is  doing  an  act  exclusively  re- 
sulting to  the  benefit  of  the  English  Claimant. 

It  being  determined  to  be  a  c?fi&  of  salvage,  the  next 
question  is,  as  to  the  amount  to  be  allowed.  On  It'is 
subject  there  is  no  precis^''  rule;  nor  is  it,  in  its  naturoy 
reducible  to  rule.  F<>r  it  must,  in  every  case,  de|)end 
upon  prculiar  circumstances,  such  as  ])eril  incurred,  la- 
bor sustained,  value  decreed,  ice.  all  of  which  must  be 
estimated  and  weighed  by  the'Couii;  that  awar^ls  the 
salvage.  As  far  as  our  enquiries  extend,  when  a  pro- 
poKton  oftho  thing  saved  has  been  awarded,  a  half  has 
been  the  inaximumf  and  an  eighth  the  minimum ;  below 
that,  it  is  usual  to  adji^dge  a  compensation  innnmero. 
In  some  cases,  indeed.,  mcire  tlian  a  half  may  have  been 
awanied ;  but  they  wid  be  found  to  be  cases  of  very  ex- 
traordinary merit,  or  on  articles  of  very  fimall  amount. 
In  the  present'  case,'  the  account  sales  of  the  cai'go  was 
near  S 16000;  and  w«*  are  otf  opinion  t^at  the  one  half 
of  thats.tm  will  be  an  adequate  comjiensation. 

Thi}  next  question  arises  on  the  application  of  the 
residue.  Oh  this  pt)int,  the  Court  is  led  to'a  conclusion 
by  tlie  following  cunsiderations. 

At  the  arrival  of  the  vessel  in  the  United  States,  the 
original  British  owner  would,  unquestionably,  have 
been  entitled  to  the  balance.  The  state  of  war,  how* ' 
ever,  at  present,  prevents  his  interposing  a  claim  in 
the  Courts  of  this  cmutry.  But  as  this  prop^^rty  was 
found  within  thr*  United  States  at  tlie  deplaration  of  war^ 
it  must  stand  on  the  same  footing  with  other  British  pro- 
perl  v  similarly  situated.  Although  property  of  that  de- 
aqription  is  liable  to  be  disposed  of  by  the  legislative 
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power  of  the  count ry».yrt«  until  some  act  is  passed  upon      tub 
the  subject  it  is  still  under  tiic  protection  of  the  Inw,  and    ady ek- 
maybe  claimed  alter  the  tcriuination  of  war,  if  not     tvbe^ 
previously  confiscated.    We  will,  therefore,  make  such 
order  respecting  it,  as  will  preserve  it,  subject  to  the  BiASTF.n. 

will  of  tht  Court*  to  be  disposed  of  as  future  ci"*cum 

stances  shall  render  proper. 

As  to  the  mode  of  distributing  the  amount  of  the  sal- 
vage, the  Court  have  coududcd  to  adopt  an  arbitrary 
distribution;  because  there  exists  no  positive  rule  on 
that  84.bject  I'hey  w<  uld  Lave  adopted  the  rules  of  the 
prize  act  relative  to  rases  of  sah  age,  had  the  circum- 
stances of  the  case  admitted  of  its  application. 

This  Court  orders  and  decrees,  that  the  decree  of  the 
Ciiruit  Court  of  Yirfiinia,  in  this  case,  be  reversed; 
that  the  costs  and  charges  be  paid  out  of  Ihe  pnu^eeds 
of  the  sale;  that  t!  e  one  half  of  the  balance  be  adjudg- 
ed to  the  Lihellants,  to  be  divided  into  thirteen  and  a 
half  psirts,  three  of  which  shall  be  paid  to  the  captain, 
two  to  the  supercargo,  two  to  the  chief  mate,  one  and  a 
half  to  the  second  mate,  and  one  to  each  of  the  seamen. 
And  that  tlie  balance  be  deposited  in  the  bank  of  Virgin 
nia,  to  i*eniain  subject  to  the  future  order  of  the  Circuit 
Court. 


JOHN  GREEN  T.  JOHN  LITER  and  others. 


•THIS  vras  a  writ  of  right  brought  by  Gi'Scn,  the  _ 
Demandant,  against  the  tenants,  to  recover  seizin  of  jV^^^^jJ?"/,^^ 
a  large  t^act  of  land  lying  in  Kentucky,  and  set  forth  u.  s.  We  jo. 
in  the  count.    The  writ  of  right  was  sued  out  under  J^*^*^^'J?**^.|j^^ 
the  act  of  the  Virginia  assembly,  entitled  •«  an  act  for  ^Ijerethe  prc/- 
reforming  the  method  of  proceeding  in  writs  of  right."  P*"rty<iemaiK^ 

"^^  €mI  exceeds 

-  IgSOO  io  value  ; 

At  the  trial  In  the  Circuit  Court  for  the  Kentucky  amHt;  upon  the 
district,  several  questions  arose  upon  which  the  Court  *'^'Jl!!;  ***: 
was  divided ;  whereupon  those  qtiestions  were  certified  ver  len,  he  \n 
for  the  opinion  of  the  Supi'eme  Court.    They  are  as  \'^  *?^^  **- 

f.JI»,.T<. .  '  lowed  hit  coste; 

follows:  huUatlhedis 
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fSKEBN        1st.  Has  the  Circuit  Court  of  the  United  States  ju* 
'Y^        risdiction  in  a  writ  of  right,  wliere  the  lan^  claimed  by 
LiTKU     the  Demandant  is  above  the  value  of  S  500,  but  the  tepe- 
&0T11EBS.  ment  held  by  the  tenant  is  of  less  value  than  i  500  ? 

a-eiioncifihc  /2il.  Qaii  tiie  Demandant  join  in  the  writ  and  count 
a«i7a?pedTo  *  s^^'^**^^  tenants  claim  iig  under  several  distinct,  sepa- 
pny  emtt.  i*ate  and  iiide|)en(ieiit  original  titles,  all  of  which  inter- 
i!;l,''a"^?of  ^^^^  with  the  land  of  the  Dimandant?  If  he  c;^n,  must 
right  will  not  he  demand  of  them  the  tenements  tlioy  se%'erally  hold,' 
c*'nir*^ic  ^^  ^^y  ''®  ^^"**"^'  *  tenement  to  the  extnit  of  his  own 
iifQi" oi'\he ^  title?  If  it  compi'izts  a  part  not  claimed  *ir  held  by  any 
frcthoid  de-  of  the  Said  tenants,  may  he  ck  mand«  in  ]m  count  against 
li'itre^'Me  sev-  ^'*®  sei'eral  tenants,  his  (i\in  tenement,  or  nmst  he  de» 
erai  K-nAnts  uiaud  of  cacli  tciiant  the  tenement  he  severally  holds  ? 

dtiming  sevc- 

landby  distinct  ^  _  3d.  Can  the  tenant,  under  the  act  of  the  Virginia  as- 
wtlftwfS^i  f^einbly  for  reforming  th^  method  of  proceeding  in  writs 
]5o«rm  one  «f  Hgiit,  jjead  in  abatement  eitl^r  the  plea  of  non- 
Wit;  and  if  tenure,  joint  trnahcy,  sole  tenancy,  several  tenancy, 
Iwy  iSdV  0*'  "<*^'^-**  tenant  of  the  fi-eei)old,  or  any  of  them,  or  oth- 
aitatcWnt  of  cr  pleas  in  abatement  necessary  to  his  case;  or  i»  be 
Uif dlmRndwit  ^'"Wj|^n«l>l<5  to  j(un  ill  the  mise  in  the  form  prescribed 
fiemnnds  a-  by  the  Said  act  ?  If  he  can,  wiicn  or  at  what  stage  6f  the 
^infct  any  te-  procecdi^  ?  Jf  he  canhot^  may  he  give  it  in  evidence 

naiit  more  land'      xi    '  .    •       .    •       i  5  "^  ^ 

than  he  iioids, ««  the  mise  joined  ? 

lie  ma/  (tlcad  :  . 

irthT",l«:cei  **•»•  May  the  tenant,  under  the  said  act,  plead  spe- 
fioi  hoidcu ;  dally  aiiy  matter  of  bar,  or  must  he  join  the  mise,  with- 
Aaii  HUtJ*OT-  ®"^  ^^^^  P*'^^*  ^^  ^'*^'  ^^^^^  prescribed  by  the  said  act  ? 

1y  a^lo  tlie  ^ 

paioei  where-  5th,  Can  a.  Demandant  who  has  vcgularly  obtained 
Ui»pXnd  a  IfBicnt  from  tlic  land  office  of  the  state  of  Virginia 
udmitt<:d  or  for  tlic  land  in  contest^  undfer  'the  act  of  the  Virginia 
uTdcr  tl»eacf'^Si9l»t"«'<^>'  passod  in  the  year  1779,  commonly  styled 
of  Kentucky,  the  land  law,  maintain  n  writ  of  right,  under  such  pa- 
'«we«8"ia  ^^"**  a^inst  a  person  claiming  and  holding  possession 
limtc'ry^and  uudcr  a  youuger  patent  from  the  said  state,  without 
4<miroon.Uw,  having  firat  taken  the  actual  possession  of  the  land, 
iWSi^^ar^  wnder  his  patent,  held  by  the  t«  nantZ  If  he  can  main- 
iiiough'oie  tain  a  writ  of  right  without  such  proof  in  the  general, 
^wt^'of^the  ^^^  ''^  '^^^  **  where  his  right  qf  entry  is  barred  by  an  ac- 
claim  in' his    tual  advcrso  possession  of  twenty  years? 

«1eclarauon; 

enaUe  Um  to     ^tlh  Is  the  eldest  patent,  obtain^,  as  aforcs^id^  for 
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the.  land  in  ccmtrovcrsy,  sufficient   proof  of  the  best    greeit 
mere  right ;  or  can  the  Demandant  be  put  on  the  proaf        r. 
that,  in  the  incipiency,  and  in  the  dlflerent  steps  ne-     liter 
cessary  to  complete  his  title,  he  has  complied  with  the  &  others 

requisites  prescribed  by  the  acts,  the  one  entitli^d  «« an — 

act  for  adjusting  ami  settling  the  titles  of  Cl.iimjints  *^^  jjl'^j^j^l^***^^*^ 
nnpatentod  lands  under  the  present  and  former  govern-  cSui?notbc  ^ 
ment,  previous  to  the  C8tabIlshmen^.  of  the  commonwealth  joined  at  the 
land  offl^ce/*  and  tlic  other,  ♦*  an  act  for  establishing  a  land  ruH!^  ^r 
office  and  asrertaining  tho  tt*nns  and  manner  ofgrjtnting  Vh-Kinm  <rf' 
Wiste  and  unapprop»iatfi  lands,**  and  t!ic  subsequent  laws  i^e fjemc?^^ 
of  Virginia  on  the  same  subject;,  in  force  at  the  ti^ne  of  Ihf'  ofitroeeecUng 
erection  of  the  district  of  Kentucky  into  a  separate  state  ?  »v  ^"^"5  ?^ 

•'  '  ii?ht,  dxl  rtot 

vary  the  rights 

7th.  If  the  Demandant  is  not'compellab!cto  sljcwany  or  legal  predi- 
tiling  beyond  his  patent,  can  the  tenant  holding  the  ^^^j;^^;j;|^£i 
younger  patent  be  permitted  to  imi>e!ich  the  Deman-  existed  at  Uie 
dant's  patent,  to  shew  the  incipiency  and  completion  <>^Jt^j\"j^J,*^'j/^T.; 
his  bwntiUe^  and  the  relative  merits  of  his  own  and  the  rm^change^'* 
Demandant's  title  ?    .  tiic  nature  nwx 

•*Tect  ol  the 
pleadings;  ami 

8th.  Can  the  Defendant  defend  himself  by  shewing  notwiihstan^. 
an  older  and  better  existing  title  than  the  Demandant's,  [Jif  tenant shti* 
in  a  third  person  ?  stiii  have  the 

fulUienefitof 

9th.  Where  severa)  tenants,  claiming  in  severalty,  pj^in  abated 
are  joined  in  a  writ  of  right,  should  the  finding  pf  the  ment  The . 
jury  be  several  of  the  inere  right  between  the  Dei«an-  ^w^h^ll[^w2 
dant  and  each  tenant,  or  may  it  be  a  general  finding  that  the  tenant 
tliat  the  Demandant  hath  the  most  mere  right  ?  maj^^i^ 

general  issbe^ 

10th.  The  commonwealth  having  first  made  and  grant-  b»^c  in  evi- 
ed  a  patent  to  tlie  Demandant,  and  afterwards,  by  her  ^e"  which "*^' 
patent,  granted  a  part  of  the  same  land  to  tlie  Deft^n-  migtithave 
danfs,  who  entei*ed  and  obtained  the  fii-st  possession,  the  ^i!SS^»toS^ 
Demandant  afterwards  entei*ed  and  took  possession,  un-  Led  to'mat* ' 
der  his  first  grant,  of  that  part  of  bis  land  not  within  the  ujjjljijjlj'^ 
patent.of  the  first  grantee — who  has  the>  best  mere  right  of  vSJpnUof 
to  the  land,  where  the  patents  conflict,  outside  6f  the  ac-  ^^m,  the  tear 
tual  dose ofthelapt grantee?  rfecSJJJJS 

any  special 

lltii.  Will  an  entry  upon  part,  and  takinjg  the  esplces  jJ'^^^JjSf' 
under  the  elder  grant  frot^n  the  commonwealth,  and  ma-  ri^t,  orgire 
king  claim  to  the  whole  land  included  within  the  bounds  '^'"^^ll^iJJJ*^ 
of  the  elder  grants  autliorise  the  Demandant  to  maintain  {^oed.  tL 
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eiUBEN    his  writ  of  right  against  the  tenants  holding  the  preyiottf* 
v^       possession  under  a  yjDunger  patent  interfering  witli  the 
UTEB    elder  grant? 

&;OTH£RS. 

>— ,-     WicKLiFFE^^  the  Demandant* 

act »  not  com- 

m.iilLv^*'^"""  The  Court  below  heing  divided  in  opinion  upon  the 
TheactofVir- several  questions  Igdrckdy  stated^  they  have  been  adjour- 
Sld^ot  diJn'^  ned  to  this  Court  The  questions  tliemseivc^  Sufficients 
thenatureofly  shew  the  controversy.  And  the  sev<"Tdl  points  will 
the  inqiiiry  as  jjo  (Examined  as  they  present  themselves  on  the.  record. 

to  the  titles  of  •  * 

ihbpaniestoa 

writ  of  right  With  regard  to  the  Jirst,  we  contend  that  the  Circuit 
wpp^t  •  writ  Court  has  jurisdiction  in  the  case  therein  stated  ;  and 
ofi^t,  itis^  that  the  Defendant's  only  remedy,  in  such  caJse,  under 
^"J*  j^^^y  the  act  of  congress,  is,  that  he  shall  be  excused  from 
toai  ta&yvH^'  Paying  costs,  and  that  ho  may,  at  the  discretion  of  the 
der  title,  or  Coiirt,  he  allowed  his  costs.  In  support  of  this  painty 
rfSpii^"^  we  rely  on  the  judicial  act  of  ir«?.    Laws  K  8.  voL  1, 

c(9itetructive     p^  47,  1  SCSS*  1  COJlg:  ch.  20.  $  11  ^  ^. 
teizenm  deed 

Undertheiand  2(1.  Upon  the  56 cond  question,  wo  cqntehdf  in  behalf 
^'^(^^^"Slie  ^*^  *'*®  Dcmanilant,  that  under  the  act  of  assembly  of  Virg. 
1^1  estAte^&  Rov.  Co.  P*  P.  3I>,  if  his  tenement  fs  an  entire  one,  and 
•eiz'ui  <rf  the  interfered  with  by  divers  tenants,  he  can  only  demand 
t^SSi^pass  to  Ws  tenement  as  it  is,  and  cannot  ^m^yf,  how  the  adverse 
Che  patentee.  Claimants  bounU  or- abut  their  claims  or  possession; 
R/^^M.  i^""-»nd  that  as  all  claim  and  obstruct  him  in  the  use 
tent,  in  as  Alii  and  possession,  he  has  a  right  to  sue  all.  We- con- 
and  heoeaciat  tend,  further,  that  although  the  Demandant  daim  more 
(soK^oniy  than  the  tenants  or  either  of  them  hold,  still  he  may  re- 
tothe  rights  cover  as  much  as  is  withheld  from  him  by  the  tenant  or 
mooweauh)  tenants.  To  stipport  this  possition  we  rely  upon  the 
m the  com-  act  of  assembly  of  Virginia  ori792,  ch.  1:25,  which 
•eSfhcfd^dicm  *®  in  force  in  Kentucky  and  is  the  same  in  substance 
A  cmvcyancc  with  the  act  of  25  Edw.  S,  ch.  16,  which  enacts  "that 
^TuiSb^  "^  by  the  6x:coption  of  noo-tetiurc  of  pariiel  no  writ  shall  be 
^69  a  con-  abated  but  for  quantity  of  the  non-tenuro  which  is  alleg- 
•tructive  seisin  ed  ;'*  and  the  act  of  assembly  of  Kentucky,  entitled  "  an 
JJ^S^  Jhe  act  to  amend  proceedings  in  chancery  and  common  law;*' 
granlee,  and  the  latter  of  which  acts  expressly  provides,  that  if  the 
rfUhftolf ""  Plaintiff  at  law  shall  prove  part  of  Ms  demand  or  claim 
i^cmedies  incU  set  up  in  his  declaration,  he  shall  notice  non-suited,  but 
ertSe^  ^A  ®*^**'  '**^®  judgment  for  what  ho  proves.  See  also, 
foi'UorVthis    Bbothe  on  real  actianfrV*  2. 


also  involve  the  monstrous  absuntit}'  6t*  tnaking  tlie  jury  J^^,^^  ^^ " 
the  sole  and  exclusive  judges  of  the  Demandant's  count  «^  it  of  ng 
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dd.  On  fhe  third  question^  we  insist  that,  under  a    GSl&BK 
sound  construction  of  the  act  of  assembly  of  Yir/^nia  of 
1786»  (revised  code,  vol.  1,  p.  .53,  cl\..27,)  no  matter  in     IiLTer 
abatement  which  does  not  aflTect  therip^ht  can  be  pleaded.  &oT*Hi':ajs. 

But  if  it  can  be  pleaded*  yet,  under  the  sicts  of  ^sembly  — r 

of  Kentucky,  afid  the  rales  of  the  Circuit  Court  of  the.    . 
district  of  Kentucky,  it  ought  to  be  jili-aded  during  the  {j^vVa  ^" 
appearance  term,  and  be  supported  t^  oath.     It  .is  fur-  i*Ht^.  • 
ther  insisted,  that  only  such  mattei^  as  iissume  the  char-  a  ,ifemlJ'i[i 
acter  of  abaiement  at  common  law,  and  which  affect  the  compietifn  ck 
mere  rights  such  as  non-tc  nure,can  he  given  in  evid.  nie  Jjj|^/J^'  ^^®' 
on  the  mise  joined.     A  rontrary  construction  «>f  the  act  lej^ituie  imiy 
would  lead  to  the  worst  of  cons«*quences.     If,  upon  the  J^«*  «**« «»"»« 
wt^e  joined,  all  matter  in  ahateineitt  might  ho  given  in  In^^t^^ 
evidence,  a  man  might  lose  his  valuable  inheritance  bv  n^h^ 
the  Defendant  pi^>ving  on  th^  trial  that  he  claimed  and  ««i^g^lJ,;2!ie 
held  as  joint- tenant,  and  not  as  sole  tenant.    It  woutd  tiue  m  a  Uurd 

"  'no 

I  a 
^  -  right* 

and  pleading.  ^^  tenanu 

*-  ^  elaiming  dif- 

fenyit  nMrcelt 

4th.  The^/imr/A  proposition  iseems  to  bp  abstract  and  of  latitl  by 
indefinite.     If  the  matter  in  bar  affects  the  mere  rlaht;  IJI^^"^  ^^ 
and  goes  to  shew  substantially  that  the  Demandant  has^  that  matter  Hi 
no  claim  in  fee  simple,  it  is  submitted ,  to  the  Court  to  I^^JSJI^^ 
say,  whether,  under  a  just  construction  of  theact,'h9Can  mise,  it  is  aii 
plead  it.    But  a.s  the  act  allows  him  to  cive  such  bar. in  admiMion  Uiac 
evidence  on  the  general  Issue,  it  is  within  the  sounddis-  tenanu  of  tha 
cretion  of  the  inferior  Court,  to  permit  the  Defendant  to  whole;  apd 
plead"  the  special  matter,  or  give  It  in  evidence  on. the  ^*  ^^  ^ 
general  issue ;  and  that  must  depend  up'm  the  time  when  niahdant  for 
the  application  is  made,    (in  this  point,  the  case  ®f  (fj^  jJJJ^^^ 
BesUr  v.  SheeheCf  1  Cranclh  110«  and  the  casr  of  Fox  andhe^sni^C*^ 
IVliiUi  in  the  Court  of  appeals  in  Kentucky,  are  relied  ^^^  hejiaA 
upon.     It  is  further  submitted,  whether    he  mere  eti/•^Jl^t  ^^hmd 
quette  of  pleading  ^nd  the  time  when  that  pleading  shall  the  samcjtitaa 
be  filed,  is  not  a  matter  of  practice  onhf.  and  proper  to  be  ^5\J2^"ny 
left  to  the  Circuit  Courts  t4)  settle  under  their  own  rules  pai-eei  for  ch# 
or  the  statutes  and  practice  in  Kentucky.  ther^ilave**' 

mow  mere 

6th.  T\ke fifth  question  seems  to  be  a  more  important  r^ght  to  hdd^ 
oiie$  and  it  would  have  been,  |ierhap8,.mf)re  regular  toJheS^a^ 
have  I  iaced  that  before  the  other  questions,  inasmuch  as  ^Ant.  . 
a  decision  upon  tliat,  affirmatively,  would  preclude  the  H^^"^^^!^^ 
necessity  of  deciding  several  of  the  others.  'm%iAW,  Mi 

VOL-  viir.  30 
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GBiiL£iN  Upon  this  qucKtion  we  contend  that  the'  Demandant 
V.        cati»  npon  his  patent,  maintain  Jiis  writ  of  right ;  and  that 

iii'j^KR  actual  possession  is  not  necessary.  To  'maintain  this 
&OTHEKS.  point  it  is  not  at  all  material  to  prove  that  by  the  king's 

letters  patent  granting  titles  to  land  in  England/  a  writ 

h^dii  K^  ^^  *  'S'*'  could  be  maintained.  It  is  believed  that  no  case 
hbaetaaioe-  ^^  occurred  where  that  point  has  been  directly  dccid- 
xupaoVj,  biit  eil;  But  titles  in  England  are  conditional^  no):  absolute. 
^I^tensi^  Since  the  time  (if  William  tlie  conqueror,  all  grants  of 
with  his  title,  land  have  been  made  on  feudal  principles  ;  and  a  patent 
^te^^^ii^hou  ^^  England  is  not  uf /itself  a  right,  but  an  authority  to 
tiOe^Vn  seizin  ^^^  grantee  to  t^kc  a  right ;  that  right  I'csts  upon  con- 
b  ooQfined  to  ditions ;  ^nd  one  of  those  conditions  is  entering  and  tak- 
Sorm^TJUd*  *"?  piossession  of  the  land.  In  the  grant  there  are  two 
uowids  parties  supposedf  the  king  and  grantee ;  and  the  grantee 

^  *^T^h?oh  ^^comes  bound  to  the  king  \Viifcn  he  accepts  the  estate, 
b'^iiutantrwm  and  not  till  then ;  the  ultimate  property  remains  with 
not  give  seizin  the  king;  and  upon  the  tenant's  entering,  he  becomes 
whieirisln  an  seize:l  of  the  use  only  ;  and  hence  exists  the  reason,  in 
adverse  seizin;  the  English  books,  of  i*equiring  the  Deiiiandant,  in  the 
fcteThriS  *nost  solemn  trial  of  a  right  to  real  estate,  to  shew  and 
parcel,  in  the  prove  the  highest  title  the  subject  ever  had*  the  dominium 
wlSk^vm*  '*'^'  ^^*  usufruct  of  the  property  5  for  if  neither  he  nor 
«narc  M  An  his  ancestor  had  entefcd  and  been  seized  of  the  use,  (the 
entry  into  the  dominium  directum  remaining  in  the  king,)  they  never 
u!Jder  ?!^!^  '»ad  a  fee  simple  estate;  the  feudal  grant  not  being  atl 
veyance,  tnk  estate  in  fce,  but  a  right  to  enter  and  take  one  ;  and  if 
dep^h^statute  *^**  ^^S^^  was  never  exercised,  the  estate  was  never  ta.- 
nf  uses,  the  km.  Spe  ^'B/.  Com.  46. 104>,  105, 107, 108.  It  appears, 
J*31^^^*»'»«  also,  further,  f'om  Boothe.and  Fit%.  •/Vaf.  Brev.  tit.  writ 
l^^m^eeA  fright,  letter  F,  that  the  Demandant  had  not  only  \o  set 
wkhoiit  actual  out  wheu  he  waS  seized,  but  by  what  service  he  held  the 

.  It  is  important  to  state  the  kind  of  title  made  by 
lettcTS  patent  such  as  those  unfler  Which  the  Demand 
ant  cla.tms.  In  1777,  t!ie  legislature  of  Virginia  abo- 
lished all  siFTvile  and  feudal  tenures  ,f  and,  in  1779,  pas- 
sed her  land  law»  undor  which  we  derive  title.  In  one 
section  of  that  act.  the  form  of  an  allodial  grant  is  given ; 
and,  by  way  of  closing  every  doubt  as  to  tlie  title,  the 
Register  was  directed  to  endx^rse  that  the  patentee  had 
title.  Having  provided,  in  that  sectioti,  for  the  complete 
investment  of  an  ahsoliite.  and  unconditional  title  under 
that  act,  and  actuated  by  k  laudable  desire  to  place  all 
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her  citizens  upon  tlie  same  tenure,  in  the  19tb  section  of    oRnii 
the  same  act  she  declai^os,  «<tliat  all  redervations  and        v. 
<«condition8in  the  patents  or  grants  of  land  from  the    xiter 
<<  crown  of  Kng^land  or  of  Great  Britain,  under  the  for-  ^othbhs. 

^  mer  government,  are  hereby  declared  to  be  null  and — i— 

<.<yoid ;  and  that  all  lands  tl)ei*eby  rrs|)ectiyely  granted 
<<  shall  be  held  in  absolute  and  unconditional  property,  to 
ff  all  inti^nts  and  purposes  whatvoever^  in  the  same  man^* 
<<  ner  with  lands  liercat^i*  to  be  granted  by  the  common- 
<<  wealth,  by  virtue  of  this  act/'  And  by.  a  subsequent 
section  of  the  same  act^  all  laws  requiring  the  seating 
or  possession  of  land  to  vest  title  f  are  expressly  i-eptsU- 
ed.  It  will  be  pei-C(  ived  that  the  legislature  not  only 
gi^ve  the  form  of  a  patent  such  as  never  had  been  issued 
before  in  that  state,  but  piMvided  ttiat  an  indorseQ)o,n| 
should  appear  on  tlie  back  of  the  letters  patent^  that  the 
grantre  had  title,  no  sudi  endorsment  ever  having  been 
made  or  allowed  during  the  regal  government  "Bui 
lest  the  titles  miglit,  in  come  manner,  be  tinctured  with 
tlie  learning  of  the  feudal  law,  they  ex|>JicitIy  declare 
that  the  estate  shall  beheld  in  absolute  and uncondiiion- ' 
^\  properly.  It  might  here  be  aske  ,  can  any  man  say 
that  the  patent  of  the  commonwealth,  issued  in  stritt  pur- 
suance of  this  act,  does  not. convey  a  fee  sim^^e  estate, 
without  any  condHion  being  performed  by  the  patentee? 
To  us  it  seems  that  this  is  a  point  too  clear  for  doubt. 

The  attention  of  the  Court  is  next  called  to  the  act  of 
1786.  .That  actj  in  its  title  and  context,  prt>fesBes  to  be- 
an act  <o  reform  the  method  of  proceeding  in  writs  of 
right ;  and  expressly  ]>rovidcs,  that  it  shall  be  lawful 
for  a  ])erson  claiming  a  fee  simple  title  to  sue  forth  the 
prcedpe  quod  rtdiatf  &c*  This  Jict  gives  the  writ.  If 
the  D'-mandant  has  a  fee  simple  estate,  (and  the  oiily. 
qiiestion  which  can  be  involved  is,  ^as  tlie  Demandant, 
by  these  lettei-s  patent,  a  fee  simple'  estate,)  a  further 
argument  is  drawn  from  tlie  fact  of  passing  the  act  itsL^lf. 
The  necessity  of  this  reform  had  become  obvious  to  the 
legislature  and  the  people  of  Virginia,  from  the  great 
s|nd  radical  change  of  the  land  titles  created  by  the  act  of 
1779.  That  act  had  repeale<l  all  laws  which  required 
claimers  of  land  to  settle  them ;  had  repealed  and  nbo- 
liahed  every  servfce  am]  tenure  by  which  lands  in  thflt 
state  had  been  thei«etofore  liel<l.  Of  course  the  fonn  of 
the  count  at  common  law  was  totally  defective  and  im- 
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«RE£N    proper ;  because  that  contained  not  only  the  charge  of 

.    V,         artiial  seizin,  but  the  time  v^hen^  and  by  what  kind  of 

I.ITEK     service  tiie  lands  were  held.     The  coninion  law  titles 

&OTHEUS.  hiiving  ceased,  the  remedy  ceased  also ;  it  tlien  well  bc- 

«— «  came  tiie  K'gislature  to  give  a  statutory  remedy  suited 

to  thf'^  statutory  and  t\un  existing  state  of  titles ;  and 
thus  yon  find  a  f'>rm  otproedpe  and  count  given,  precise- 
ly corr  sponclent  witli  the  title.  The  act  of  17.79  abo- 
lished all  the  feudal  tenures,  and  dispensed  witii  actual 
poss  rssion ;  and  the  old  allegations  of  possession  and  the 
kind  of  U^nure,  are  omitted.  This  omission  means  some- 
thing; and  why  did  ii  take  place  if  not  for  the  causes 
now  assigned  ?  See,  on  tJie  foregoing  points.  Cruise  on 
Real  Estates,  12.— Co,  LitU  folio  48. — Ch.  Rev.  61. 

Tlie  form  of  the  writ  and  count  is  very  obviously  ta- 
ken from  the  British  forms;  and  is  not  only  t]w  act  of  a 
legislature  famed  for  its  wisdom,  and  learning,  but  re- 
port makes  this  form  the  peculiar  work  of  a  committee 
of  the  first  lawyers  then  of  the  Virginia  bar.  To  as- 
cribe such  unmeaning  omissions  to  such  men  and  to 
such  a  body,  is  wholly  inadmissible. 

But  surely,  on  common  law  principles,  it  cannot  b,e 
fairly  contended  that  the  Demandant  shall  prove  actual 
possession.  Tiie  statute  has  given  him  his  count  or 
d«'</larati(m.  Hiat  count  will,  it  is  believed,  be  sufficient 
for  him  after  verdict ;  and  if  a  man  proves  every  thing 
lie  has  alleged  ii]K>n  a  good  declaration,  we  understand 
thecommr*n  law  to  be,  that  he  shall  have  a  verdict  -  If 
you  require  of  the  Demandant  to  pi"ove  moi-^  than  his 
count  contains,  where  will  you  stop  ?  if  you  say  that  af- 
ter he  proves  and  exhibits  a  fee  simple  title,  he  shall 
also  prove  {lossession,  why  not  say  that  he  must  prove 
by  what  tenure  he  holds,  and  whatever  else  he  was 
bound  tu  prove  at  common  law ;  a^d  which  were  equal- 
ly indispensable  to  be  proved  before  this  statute  ?  The 
case  o{  Clay  v.  White,  1..  Mmjord,  162,  will  be  relied 
on  to  prove  that  the  patentee  is,  to  eveiy  legal  purpose^ 
possessed  of  land,  in  Virginia,  by  his  letters  patent. 
U|ion  this  puint,  the  attention  of  the  Conrt  is  farther 
called  to  the  state  of  the  country  at  the  date  of  the  Vir- 
ginia laT»d  law.  It  was  in  the  mi^st  oif  a  war  witli 
Qreat  Britain;  when  sound  policy  i*equired  that  many 
of  the  grantees  who  were  engaged  in  the  w^p  (the  offi- 
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cers  and  ftoldiera)  should -remain  in  H  during  its  con-    nREEir 
tinnancf^;  and  tliat  those  not  engaged  ahouldy  to  a  cer-        r. 
tain  extent,  ?be  drawn  into  its  armies.    In  fact.  (Iiis     liter 
very  land,  offite  wa^  opened  with  the  two-fold  view  of  Mothers 

raising  men  and  money  to  carry  on  the  war.    It  is -^ 

therefore  aslced*  if  the  objects  of  the  legislature  wdiild 
not  have  been  defeated  if  the  very  bounty  oBired  for 
t\fe  public  service,  and  which  might  be  the-price  of  the 
lilood  of  the  ftither  to  the  children,  should  depend  upon 
seating  and  possesi»ing  the  land?  For  if  the  doctriiKv 
obtain,  that  actual  possession  is  necessary  to  a  perfect 
.title,  or  to  give  a  fee  simple  estate,  it  is  incontrovertible 
(by  the  rules  of  the  common  law)  that  the  death  of  the 
grantee  before  entry,  prevents  the  estatei  from  descend- 
ing ;  that  tlie  grantee  cannot  sell  nor  dcvi.se  a  me{e 
right  of  entry  ;  and  that,  by  the  bare  attempt  to  do  the 
one  or  the  others  he  works  a  forfeiture.  See  Co.  LUt. 
214,  266,  and  M^*s  Maxims^  84.  It  is  believed  that 
one  third  of  the  best  lands  in  Kentucky  are  held  by  de- 
vise, purchase,  or  descent,  without  the  original  gran- 
tee ever  having  been  possessed. .  With  what  lustonisment 
will  the  Virginian  or.  Rentuckian  learn,  for  the  firat 
time,  the  monstrous  doctrine  that  destroys  every  estate 
of  the  kind.  Again,  with  the  exception  of  four  small 
forts  or  stations*  the  whole  territory  which  now  forms 
the  state  of  Kentucky  was,  at  the  date  bf  the  law,  a 
wilderness,  in  the  possession  and  under  the  power  of 
the  Indians.  In  fact,  a  considerable  part  granted  out 
by  the  state,  below  the  Tennessee,  is  yet  lieM,  and  may 
be  held  for  a  century,  by  the  Indians.  And  can  it  be 
Supposed  tliat  Virginia  could  have  intended,  when  she 
invited  the  soldier  and  the  capitalist  to  embark  their 
fortunes  in  the  war,  and  offered  as  a  rewardthese  lands, 
to  have  imposed  the  necessity  of  actual  settlement  liiid 
taking  the  esplees  as  a  pre-requisite  to  titk?  What  are 
the  esplees  of  a  wilderness  under  the  dominion  of  the 
tomahawk  and  the  scalping  knife  ?  Are  they  the  game 
or  the  wild  acorns?  If  we  be  correct  in  supposing  that 
flie  commonweal^  vests  in  the  Demandant,  in  this  case, 
a  fee  simple  estate,  and  legally  possesses  him  of  that^lBs-^ 
tate,  it  follows,  that  nothing  less  tlian  an  adverse  pos- 
session of  thirty  years  can  bar  him;  and  that  twenty 
years  is  not  a  sufficient  bar.  .  In /support  of  the  forego- 
ing obsei*vations,  see  Ch.  Btv.  p.  QJ^-^Ud.  p.  98,  sec.  6— 
i,  BtD.  Code  cf  Fir.  Laws,  p.  SS—i4.  p.         J^mfs  Max- 
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iift££N    ims,  160-.^.  litt.  48,  note^Boothe.  ii^r-id.  98— l&iril- 
«•        tfi^'5  (KeTUuckyJ  Reports,  ±6^  Bradford  v.  Paiiersm. 
XITE&     SmeiPs  Reports^  'iS7r  Brown  v.  (fuarUsh-^Co.  UiL  57<— - 
icDTUfiiis.  Fit%.  JV.  ir.  506,  note^Bev.  Code,  ch.  114. 

6t1u  On  the  sixth  que8tioii^proposed»  we  conteiMf  that 
the  first  patent  conveys  the  legal  estate  in  fee^  that  the 
iucipicncy  of  title  was  a  matter  between  tlie  common- 
wealth and  the  patentee;  anil,  when  settled  with  the  com- 
monwealtht.  anti  the  title  made  perfect,  that  it  does  not 
He  in  contest  bctw.een  the  Demandant  and  Defendant 
Wc  Contend,  aJno,  tiiat,  in  a  trial  at  law;  of  a  mere  leg^al 
right,  the  Defendant  cannot  set  up  an  equity  against  the 
elder  grant  This  point  was  settled  by  the.  Court  of  ap- 
peals of  Kentiicky,  in  the  old  case  of  Brown  v*  paries, 
and  has  ever  since  been  considered  the  law  of  that  state. 

8tb.  On  the  et^A^A  question,  we  contend  tliat  the  mise  '                 | 

is  joined  upon  the  mcic  right  between  the  Demandant  | 
and  Defendant ;  and  that  the  jury  is  to  inquire  whether 

the  Demandant  liath  more  right,  i^\  or  the  Defendant,  i 
&c.  and  tliat  it  will  be  absurd  to  inquire  whether  the 

Demandant  or  som6  one  else  hath  the  most  mere  right  ' 

9th.  On  the  nvdhf  it  may  be  observed,  tliat  it  must  de- 
pend upon  the  manner  in  which  the  rnise  is  joined.  If 
the  tcniints  jointly  and  severally  join  the  wise  upon  the  ! 

whole  land  claimed  by  the  Demandant  in  his  count,  then  | 

a  general  finding^  will  be  pro]ier.  But  if  they  severally 
plead  as  to  part,  ami  disclaim  or  plead  non- tenure  >as  to 
the  rest,  then  the  fiudiiig  should  be  several,  andres{)ond 
to  each  issue. 

lOtb.  On  the.  tmtlh  we  contend  that  an  enti  v  into  part 
in  tlie  nauie  of  the  whole,  and  claiming  the  whole,  will, 
on  common  law  authority,  sustain  the  writ  and  count 
as  t'O  all  claiming  under  a  younger  and  inferior  right, 
tliat  have  not  had  tliirty  yeai's  adverse  possession  ;  and, 
of  course,  that  the  land  in  the  Demandant's  patent  and 
outside  of  the  close  of  the  Defendant,  belongs  to  the  De- 
jaandant 

11th.  ':|rhe  observations  upon  the  tentb  question  will 
apply  to  this  also. 
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Hughes,  am«m.  giimic 

Tbejijth  question  being  the  most  important,  and  that    mteb 
to  which  the  Demandant's  counsel  has  principally  direct-  &otiieb9 

ed  his  attention  in  the  course  of  his  argument,  i  shall      ' 

confine  my  observatiohs  also,  ^hiefly  to  tliat  point. 

The  Virginia  act  of  assembly  of  19th  December,  1^92, 
which  declares  that  ^<  actual  possession  need  not  be  prov- 
ed to  maintain  a  writ  of  right,'*  was  passed  after  the 
separation  of  Kentucky  from  Virginia  f  and  consequent- 
ly is  not  in  force  in  the  former  state. 

At  common  law,  a  writ  of  right  cannot  be  maintained 
without  proof  of  seizin  in  the  Demandant,  and  actual 
taking  of  osplees  within  the  time  of  litnitation ;  which,  in 
England,  is  thirty  years  on  a  man's  own  seizin,  and  fif- 
.  <y,  on  the  seizin  of  his  ancestors ;  and  such  was  tiie  law 
of  Virginia  untiU  the  year  1786,  when  the  ^ctfor  reform, 
'ing  the  method  of  proceeding  in  writs  of  rights  was  pas- 
sed. But  this  act  merely  changed  the  mode  of  trjal, 
not  the  substance  of  proof.  It  did  not  dispense  with 
proof  of  the  Di-mandant's  sfizin;  and,  consequcully^ 
the  law  on  that  subject  remains  t!:e  same  as  bitbrc  the 
passage  of  the  act  of  1 786.  Vid.2l(io*/Mr,85,lll.ii2_ 
a>.  LiU.  'ZHU  39S,  294_2  8ann4;  ^KM.~Bac.  SW. 
TU.  LimUation  of  Jldions^B.^^  Rejh  8.  BevUVs  case.^ 
OU  laws  of  Firgiaia,  147. 

From  the  case  of  Tissonv.  Clarke,  S.  Wills.  419,  it  ap- 
pears, that  if  the  tenant  did  not  pay  his  demi-mark,  ahd 
deny  the  seizin  of  the  Demandant,  snch  seizin  was  taken 
for  confessed.  Hence  the  Defendant  was  put  to  nt-ove 
his  title,  contrary  to  the  general  rule.  Vid.  the  case  of 
Tismi  V.  Clarke,  S  WUg.  ^i9.—id.  J^U^-^jCo.  Lit. «  514 
— BooeAe,  lis.— But  theltgislature  of  Virginia,  bv  omit- 
ting to  require  the  allegation  of,seizin,  made  It  necessa- 
17  that  the  Demandant  should  prove  it.  If  it  had  been 
alleged,  and  not  denied,  such  proof,  on  the  pm«t  of  the 
Demandant,  would  not  liave  been  necessary. 

Although,  accoTomg  to  the  decision  of  the  Court  of 
appeals  of  Kentucky  in  tiie  case  of /nnrs  and  al.  v.  Craw^ 
ford,  (M.  S.  repoi*t)  the  patent  convejs  a  fee  simjdc  es- 
tate, yet  the  pa.«.ntee  must  so  use  it  as  not  to  lose  his  cs. 
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QREUif    tiite,  and  in  such  a  manner  as  to  prevent  tlie  operation  oi 

V.        tlie  statute  or  limitations.    A  patentee  may  lose  f  lis  rif^ht 

liiTKB    by  not  entering^  in  due  time ;  and^  in  such  rase»  having 

&OTUBE8.  nothing  superior  to  a  rjgbt  of  entry,  he  cannot  main- 

taiii  a  writ  of  riglit    At  the  time  of  the  8epai*ation  of 

Kentucky  from  Virginia,  tiie  statute  of  limitations  if 
Virginia  was,  verhatim,  the  same  as  the  statute  of 
S2(t  of  Henry  Vlll.  c.  2.  on  which  it  has  been  decided, 
(hat  seizin  was  necessary  within  filty  years.  V-id.  the 
M.  S.  report  of  the  case  of  Spngs  r.  ChriffiUif  decided  in 
Kentucky — also,  the  M.  S.  re]M>rt  of  tlie  case  of  Speed 
V.  Bufordf  decided  in  the  Court  of  appcak  of  the  same 
state,  ill  May^  1813. 

But  admit  that  a  patent  is  equivalent  to  livery  in  law ; 
we  contend  that  livery ^in^/ocf  is  necessary  ;  and  so  must 
the  rase  of  fFhite  v.  Clay  in  1.  Minf*  162,  be  under- 
stood.    Co.  Lit  240, 6— tcL  ill— Sltep.  Touch.  209,  22S. 

The  i*eason  of  the  law  requiring  proof  of  actual  pos- 
session, is  obvious  t  such  proof  was  required  in  order 
to  secure  tlit  peaceable  occupancy  of  tlie  lanfl  to  the 
rightful  proprietor.  Investiture  and  seizin  m  ere  ^in- 
vented for  tlie  purpose  of  putting  an  end  to  litigation. 
Tliey  were  notorious  acts  in  tl^e  country,  pei*forBied  in 
the  pi'escnce  Of  the  vicinage ;  and  where  there  had  been 
such  actual  seizin  and  investiture,  the  law,  after  the 
right  of  entry  was  gone,  gave  the  Demandant  the  writ 
of  right  to  revive  iiis  former  possession.  2.  BL  Com. 
311, 312,  8hep.  Tauclu  209. 

It  is  true  that,  according  to  the  old  law,  a  charter  of 
feofTmenty  without  actual  livery,  only  gave  an  estate  at 
will ;  and  the  statute  of  uses  transfers  tlie  possession 
in  law  to  the  n^e ;  but  no  change  was  made  thereby  in 
the  law  respecting  writs  of  right,  which  requires  proof 
of  actual  iMKssession. 

With  regard  to  the  other  questions  adjourned,  the 
counsel  for  the  tenants  contended. 

As  to  Uie  t^t  and  2d.  points,  that  the  Demandant 
could  not  join,  in  tlie  writ  and  count,  several  tenants^ 
claiming  under  several  distinct,  separate  and  indepen- 
dent original  titles ;  and  tliat,  as  they  could  not  be 
joinpd,  the  Circuit  Court  had  no  jurisdiction ;  inasmuch 
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l»  no  one  of  the  tenements  in  qnestion  was  of  the  value    OBEBiif^ 
01  8500.  ,;. 

LITER 

As  to  the  tliird  point,  that  non-tenure,  no  seizin,  &c.  &  others. 
might  be  pleaded  under  the  act  of  Virginia,  of  1786. 

The  4»th  point  he  submitted. 

On  the  6th  and  Hh,  he  contended  Uiatthe  patent  was 
not  conclusive  evidence  in  a  writ  of  right. 

On  the  8th,  he  supported  the  affirmative  of  tlie  ques- 
tion. 

The  9th,  he  said  respected  matter  of  form  merely. 

Astoihe  lOth^  he  insiste^d,  that  when  a  man  takes 
possession,  he  takes  possession  to  the  extent  of  his 
claim. 

.The  11th,  lie. said  was  answered  by  t!ic  observations 
on  the  1st  point. 

WiciLLiFFB,  in  rejdyj 

Contended,  that  the  Kentucky  cases-cited  by  the  te«. 
nant's  counsel,  not  being  final  and  absolute,  were  not 
authority ;  that  the  Coui*t  of  appeals  of  Kentucky  was, 
in  fai%  watting  for  the  decision  of  this  Court,  in  these 
cases.  But  admitting  them  to  be  authority,  still  there 
was  erri»r  in  the  finding  of  the  jury ;  they  had  f'>und 
a  special  verdict,  wiiich,  by  the  common  law,  Uiey  could 
not  do ;  they  ought  to  iiave  decided  the  mere  right,  and 
nothing  more. 

In  the  case  of  a  grant  from  the  crown  of  the  same 
land  to  two  different  persons,  if  the  last  grantee  enter, 
the  former  may  maintain  trespass. 

In  the  case  otlnnis  v.  Crawfordf  the  Court,  in  effect^ 
said,  that  the  patent  gave  seizin;  because  they  da- 
ted the  dmei%in^hy  the  tenant,  from  the  date  of  his  en- 
try;  but  if  the  demandant  was  not  seized,  he  could  not 
have  been  disseized. 
VOL.  VIIT.  SI 
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GBEEN  The  Court  of  a[9eals  of  Virginiay  at  different  timeft 
V.        have  decided  differently  on  the  same  law;  but  the  Couvts 

iiiTEB  of  Kentucky  have  always  decided,  that  when  the  reason 
ic OTHERS,  of  the  English  law  ceased  in  consequence  of  the-differenft 
— :«._*-.  circumstances  of  the  country*  the  Ihw  itself  ceased. 

Friday,  March  iith.    Preseni....M  the  Judges^ 

STonr,'  J.  delivered  the  opinion  of  the  Court  ai^ 
follows : 

This  is  a  writ  of  right  brought  by  the  Demandant 
against  the  tenants,  to  recover  seizin  of  a  large  tract  of 
land  set  forth  in  the  count.  At  the  trial  in  the  Circuit 
Court  for  Kentucky  district,  several  questions  arose 
iipon  which  the  Court  were  divided;  and  these  ques- 
tions are  now  certified  for  the  opinion  of  t\ns  Court. 

As  to  the  first  question,  we  are  satisfied  that  the  Cir- 
cuit Court  had  jurisdiction  of  the  cause.  Taking  the 
lith  and  20th  sections  of  tlie  judicial  act  of  1789,  ch.  20, 
in  connexion,  it  is  clear  that  the  jurisdiction  attaches 
where  the  property  demanded  exceec's  jg  500  in  value ; 
and  if,  upon,  the'  trial,  £he  Demandant  recover  less,,  he 
is  not  allowed  his  ctists ;  biit^  at  the  discretion  of  the 
Court,  may  be  adjudged' to  pay  costs. 

As  to  the  second  question,  we  are  of  ^  opinion  that, 
at.  common  law,  a  writ  of  right  will  not  lie,  except 
against  the  tenant  of  the  frerhold  demanded.  If  there- 
are  sev.eral  tenants  claiming  several  parcels  of  land  by 
distinct  titles,  they  cannot  lawfully  be  joined  in  ono' 
writ ;  and  if  tliey  are,  they  piay  plead  in  abatement  of 
the  Writ.  If  the  Demandant  demands  against  any  te- 
nant more  land  than  he  holds,  he  may  plead  non- tenure 
as  to  the  parcel  not  liolden  ;  and  this  plea,  by  the  an- 
cient common  law.  would  have  abated  the  whole  writ. 
But  tlic  statute  25,  Edw.  3,  ch.  6,  which  may  be  cour 
sidercd  as  a  part  of  our  common  law,  having  been  in 
force  at  the  emigration  of  our  ancestors,  cured  the  de- 
fect* and  declared  that  the  writ  should  abate  only  as  to 
the  parcel  whereof  non-tenure  was  pleaded*  and  admit- 
ted or  proved.  In  fact  the  act  of  .Virginia  of  1792,  ch. 
125,  which  is  in  force  in  Kentucky,  enacts  substantially 
the  same  provision  as  the  statute  of  Edward. 
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:  But  it.  Is  supposed,  in  argiimenc,  that  tlie  act  of  Ken-    ctrekit 
tacky,  to  amend  proceedings  in  chancery  and. common        xi. 
law,  which  provides  that  if  the  Plaintiff  at  law  shall    xiTBft 
prove  part  of  his  demand  or  claim  set  up  in  his  declara-  &oth£Iisi. 

tiont  he  shall  not  be-non-suited,  but  shall  have  judgment  — — ;- 

for  what  he  proves,-  entitles  the  Demjandant  in  this  case^ 
to  join  parties  who  l^old  in  severalty  by  distinct  titles. 

To  this  doctrine  (he  Court  cannot  accede.  At  com- 
mon taw,  in  many  instances,  if  the  party  demanded  in 
his  writ  more  than  he  proved  was  his  right,  he  lost  his 
action  by  the  falsity  of  his  writ  It  was  to  cure  this  an- 
cient evil  that  the  act  of  Kentucky  was  made.  It  enables 
the  party  to  recover,  although  lie  should  prove  only  pai;f 
of  the' claim  in  liis  declaration.  But  it 'does  not  tend  to 
enable  him  to  join  parties  iri  an  action,  who  could  not 
be  joined  at  thi^  common  law.  It  could  no  more  entitle 
a  Demandant  in  a  real  action  to  recover  against  se^^eral 
tenants  claiming  by  distinct  and  separate  titles,  than  it 
could. entitle  a  Plaintiff  to  maintain  a  joint  actidn  of  as- 
sumpsit,, where  tlie  contracts  were  several  and  indepen- 
dent. Infinite  inconvenience  and  mischief  would  result 
from  such  a  construction ;  and  we  should  not  incline  to 
adopt  it,  unless  it  were  unavoidable. 

As  to  the  third  question.  It  is  clear,  at  the  common 
law,'tbat  non-tenure,  joint-tenure,  sole-tenure  and  seve- 
ral-tenure, were  gopd  pleas  in  abatement  to  a  Writ  of 
right.  But  tlifey  cotild  only  be  pleaded  in  abatement; 
for  the  tenalnt,  by  joining  the  niise,  or  pleading  in  bar, 
admitted  himself  tenant  of  the  freehold.  Such  pleading 
in  bar  was  kn  admissipn  that  he^  had  a  capacity  to  de- 
fend the  suit;  and  he  was  estopped,  by  his  own  act, 
from  denying  it.  The  act  of  Virginia  of  178.6,  ch.  27, 
reforming  the  iiroceedings  on  writs  of  right,.  Nvas  not  in- 
tended to_  vary  the  rights  or  le;gal  predicament  of  the 
parties.  It  did  not,  therefore,  intend  to  change  the  na- 
ture and  effect  of  the  pleadings ;  and,  notwittts^tamlihg 
that  art,  the  tenant  sKatt  still  have  the  full  benefii^^of  the 
ordinary  pleas  in  abatement.  It  Hi:  true  that  tliie  act 
provides  that  the  tenatit,  at  the  trial,  may.  on  the  gener- 
al issue,  give  in  evidence  any  matter  which  might  have 
been  specially  pleaded.  But  this  provision  is  manifesto 
ly  confined  to.mattcrs  in  bar.  It  would  be  absurd  to 
silppose^  that  the  legislature  mleant  to  give  to  a  mere 


2M  SUPREME  COURT  U.  8. 

GKP^i&ff    exception  in  abatement  the  full  eflTect  of  a  perfect  bai* 

V.        on  the  merits  ;  which  would  be  the  case  if  such  an  ex- 

I.1TBR     ception  wouki  autliorize  a  verdict  for  the  tenant  on  is- 

&OTHBRS.  sue  joined  on  the  mere  right.    The  time  and  manner 

— *— — ~  of  fiiinjs;  the  pleadings  musty  of  course»  be  left  to  the 

establisht'd  practice  and  rules  in  the  Circuit  Court 

As  to  the  fourth  point,  tve  are  of  opinion  that,  under 
the  act  of  Virginia  of  1786,  the  tenant  may*  at  his  election, 
plead  any  sperial  mattiT  in  bar,  in  a  writ  of  ri^t»  or 
give  it  in  evidence  on  the  niise  joined.  The  act  is  not 
deemed  compulsive  but  cumulative. 

The  fifth  question  is  that  which  has  been  deemed  most 
important ;  and  to  this  the  counsel  on  each  side  have  di- 
rected their  efforts  with  greaib  ability. 

It  is  clear,  by  the  whole  amount  of  authority,  that  actual 
seizin,  or  seizin  in  deed,  is,  at  the  common  law,  neces- 
j»ary  to  maintain  a  writ  of  right  Mor  is  this  peculiar 
to  actions  on  the  mere  right.  It  equally  applies  to  writs 
of  entry ;  and  the  language  of  the  count,  in  both  cases^ 
is,  that  tite  Demandant,  or  bis  ancestor,  was,  within  the 
time  of  limitation,  seized  in  his  demesne  as  of  fee,  &c. 
taking  the  esplces,  &c.  It  is  iiighly  probable  that  the 
foundation  of  this  rule  was  laid  in  the  earliest  rudiments 
of  titles  at  tlic  common  law.  It  is  well  known  that,  in 
ancient  times,  no  deed  or  charter  was  necessary  to  con- 
yey  a  fee  simple.  The  title,  the  full  and  perfect  domi- 
nion, was  conveyed  by  a  mere  livery  of  seizin  in  the 
presence  of  the  vicinage.  It  was  the  notoriety  of  this 
ceremony,  ])crformed  in  the  presence  of  his  peers,  that 
gave  the  tenant  his  feudal  investiture  of  the  inheritance. 
Deeds  and  charters  of  feoffment  were  of  a  later  age ; 
and  were  held  not  to  convey  the  estate  itself,  but  oiily 
to  evidence  the  nature-of  the  conveyance.  The  solemn 
act  of  livery  of  seizin  was  absolutely  npcessary  to  pro* 
diice  a  perfect  title,  or  as  Fleta  calls  it,  juris  et  seu 
since  co^ijunclio*  But,  whatever  may  be  its  origin,  the 
rule 'as  to  the^  actual  seizin  has  long  since  become  an 
inflexible  doctrine  of  the  common  law. 

It  has  b^en  argued,  that  the  act  of  Virginia,  of  1786, 
ch.  27,  meant  in  this  respect  to  change  the  doctrine  of 
tJic!  common  law,  because  that  act  has  given  the  form  of 
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the  coant  in  a  writ  <^  right,  and  aoiita  any  allegation  ot    gbrrk 
seizin  and  taking  eaplees^    There  is  certainly  some        v. 
countenance  in  tte  act  for  the  argument.    But,  on  ma-    jlitbr 
lure  consideration^  we  are  of  opinion  that  it '  annot  pre-  &othbrs« 

vail.    The  form  of  joining  the- mtse  in  a  writ  of  right,  — > ^ 

is  also  given  in  the  same  act;  and  thi|t  form  includes  the 
same  inquiry,  viz  r  ••  which  bath  the  greater  right," 
as  the  forms  at  cominonlaw.  It  would  seem  to  follow 
that  the  legislature  did  not  mean  to  change  the  nature 
of  the  faqts  which  were  to  be  inquired  into,  but  only  to 
pmiride  a  more  summary  mode  of  pit^eeding.  'I'hc 
daw^  UQ  the  same  act  allowing  any  special  matter  to  be 
given  in  evidence  on  the  mise  joined,  may  also  be  called 
in  aid  of  this  construction.  That  clause  certainly  shews 
that  it:  was  not  intended  to  relieve  the  Demandant  from 
the  effect  bf  any  existing  bar  ^  and  want  of  seizin  was,  . 
at  the  com,moh  law,  a  fatal  bar.  The  statute  of  limita- 
tions of  Virginia,  of  19th  December,  179%  ch.  77,  which, 
as  to  this  point,  is  a  revival  of  the  old  statute,  limits  a 
writ  q{  right  upon  ancestral  seizin,  to  50  years,  and 
upon  the  Demandant's  own  seizin,  to  30  years  next 
before  the  trste  of  the  writ.  It  is  tlierefore  incumbent 
on  the  Demsindant  to  prove  a  seizin  within  thetime'of 
limitation;  otherwise  he  is  withoutremedy  ;  and  if  so, 
it  must  be  involved  iq  the  issue  joined  on  the  mere. tight. 
We  are  thei*eforc  of  opinion,  that  the  act  of  1786  did 
not  mean  to  change  the  nature  of  the  inquiry  as  to  the 
titles  of  the  parties,  but  merely  to  remedy  some  of  the 
inconveniences  in  the  modes  of  proceeding. 

If,  tlien,  an  actual  seizin  orseizin  in  deed,  be  necessary- 
to  be  proved,  it  becomes  materialto  enquire  what  consti- 
tutes such  a  seizin.  It  has  been  supiiosed,  in  argument, 
that  an  actual  entry  under  title,  and  perception  of  osplces 
were  necessary  to  be  proved  in  order  to  shew  an  actual 
seizin.  Butthisisfarfromibein&:true, evenattbccommon 
law.  There  are  cases  in  w^iicli  there  is  a  constructive 
seizin  indeed,  which  is  sufScient  for  ^U  the  purposes  of 
action  in  legal  intendment.  In  Hargrave^s  note,  3  Co. 
IMU  24,  a,  it  is  said,  that  an  entry  i3  not  always  neces- 
sary to  give  a  seizin  in  deed ;  for  if  the  land  be  in  lease 
for  years,  curtesy  msgrbe  without  entry  or  even  receipt 
of  ""ent.  The  same  is  the  doctrine  as  to  seizin  in  a  case 
otjmsesmfratris.  So  if  a  grantee  or  heir  of  several 
parcels  of  land  in  the  same  county  enter  into  one  par- 


U6  SUPREME  COURT  U.  & 

GKEfeir  cc]  in  the  nHiii(^  of  the  wJioIe^  where  there  is  no  conflkt- 
T.  in^  possession,  the  law  adjudges  liiifi  in  the  actual  sdz- 
I.tTES  ill  of  the  whole.  Litt.  s,  417.  4i8*— ^In  like  inannerf 
&OTHERS.  ira  man  Jiave  a  title  of  entry  into  lands,  but  dare  not 
-...^.,.., —  enter  lor  fear  of  bodily  harm,  and  he  approach  as  near 
tlic  land  as  iic  daro,  and  claim  the  land  as  his  own,  lit 
hatfi  presently,  by  such  claim,  a  possession  and  se'.2in 
ill  tlic  lands«  as  well  as  if  he  had  entered  in  deed.  Liti. 
a.  419.  And  living  wichin  the  view  of  the  land  wili^  under 
'cii  cumstances,  give  tlie  feofiee  a  seizin  in  deed  as  effec- 
tuaiSy  as  an  acttial  entry,  'liiere  are,  therefore,  cases  in 
whfch  tlic  law  gives  the  party  a  constructive  seizin  in 
deed.  They  are  founded  upon  this  plain  reason,  that 
either  tlie  claim  is  made  sufficiently  notorious  by  an  ac- 
tual entry  Into  part,  of  which  the  vicinage' can  take  no- 
tice, or  the  party  has  done  all  tliat,  under  the  circum- 
stances of  the  case,  he  was  bound  to  do.  ^Leac  nan  cogit 
seu  ad  vana  atit  impos'sibUia*  The  same  is  the  result 
of  conveyances  deriving  tlieir  effect  under  the  statute  o£ 
uses ;  for  there,  without  actual  entry  or  livery  of  seizin, 
the  bai*gainee  has  a  com|)lete  seizin  in  deed.  Cam.  Dig. 
iises,  [B.  !•]  '[/.]— Oro.  Eli».  46.— 1  Cruise  Big.  12.— 
Shep.  "Foudi.  223, 4*^.  Itarg.  Co.  LitL  271,  naU.  And  the 
Kentucky  act  respecting  conveyances,  which  is,  in  sub- 
stance, likeVi^  statute  of  use^,  gives  to  private,  deeds 
the  same  legal  effect. 

It  has,  however,  been  sup])08ed,  in  argument,  that  not 
only  an  actual  seizin  or  complete  investiture  of  the  land, 
.  but  also  a  perception  of  the  profits,  or,  as  it  is  technical- 
ly called,  u  taking  of  the  esplees^  is  absolutely  necessary 
to  support  a  writ  of  right.  It  cannot,  however,  be  ad-, 
mitted  that  the.  taking  of  the  esplees  is  a  traverscable 
averment  in  the  count.  It  is  but  evidence  of  the  seiz- 
in; and  the  seizin  in  deed  once  established,  either  by  a 
pedis  pbsitiOf  or  by  construction  of  law,  the  taking  of  the 
esplees  is  a  necessary  inference  of  law.  If,  therefore,  a 
seizin  be  cstiiblisUed,  although  the  lands  be  leased 
for  a  term  of  ycars^  and  thereby  the  profits  belong  to  the 
tenant,  still  the  lejapd  intendment  is  that  the  esplees  fol- 
low the  seizin.  And  so  it  would  be  although  a  mere 
trespasser*  without  ciaimin.a:  title,  should  actually  take 
the  profits  daring  tlic  time  of  tlie  seizin  alleged  and  prov- 
eAi  And,  indeed,  of  certAin  real  property,  as  a  barren 
rock,  a  complete  seizin  may  exist  without  the  existence 
of  esplees. 
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The  resjult  of  this  reasoning  is,  that  wherever  there    osBSii 
eiists  the  union^  of  title  aii4  seizin  in  deed^  either  by  ac-        v. 
tuai  entry  and  Kvery  of  seizin/ or  by  intendment  of  law,     i.iTBm 
as  by  conveyances  under  the  statutte W  uses»  or  in  the  &oth£118 

other  instances  which  have  been-  before  statpd»  there  the * • 

esplees  are  knit  to  the  title»  so  as  to  enable  the  party  to 
maintain  a  writ  of  right  And  it  will  ^e  found  extreme- 
ly difficult  to  maintain  that  a  d^ed,  which^  by  tlie  lex  la- 
ei,  conveys  a  perfect  title  to  waste  and  vacant  lands, 
without  further  ceremony,  will  not  yet  enable  the  grantee 
to  support  that  title  by  giving  him  tlie  highest  remedy  »}n 
plicable  to  it^  without  an  actual  entry. 

JUet  us  consider  how  far  a  perfect  title  to  waste  and 
vacant  lands  can  be  considered  as  having  passed  by  a 
patent  under  the  land  law  of  yu*ginia  of  1779,  ch.  13. 
It  is  argued  that  such,  a  patent  conveys  only  a  riglit  or 
title  of  entry,  which,  until  consummateet  by  actual  posses- 
sion, gives  the  patentee  no  actual  invfstiture  or  deizin  of 
the  land:  and  it  is  likened  to  the  caise  of  a.  patent l^m 
the  crown.  Some  countenance  is  lent  by  autiiority  to^ 
this  position,  so  far  as  respt^ts  patents  from  the  crown ; 
btMJt  a  careful  examination  will  be^  found  by  no  m('Kns  to 
establish  its  correctness.  No  livery  of  seizin  is  neces- 
sary to  perfect  a  title  by  letters  patent  The  grantee, 
in  suph  case,  takes  by  matter  of  record ;  and  the  law 
deems  the  grant  of  record  of  equal  notoriety  witb  an  ac- 
tuai  tradition  of  the  land  in  the  view  of  the  vicinage. 
TJie  contrary  is  the  fact,  as  to  feoflTments.  The  deed 
is  inoperative  without  livery  of  seizin.  This  difTf^rence 
alone  would  seem  to  carry  a  pretty  strong  implication 
that  actual  seizin  passed  by  operation  of  law,  on  a  pa- 
tent from  the  crown  $  for  it  is  the  iinion  of  a  Viglit  and 
seizin  that  constitutes  a  ])erfect  title ;  and  when  once 
the  law  has  declared  a  title  perfect,  it  must  include  eve- 
ry thing  necessary  to  produce  that  effect.  Accordingly 
we  find  it  expressly  held  in  /?arwtcfc*«.case,  5  Co.  94>, 
thilt  lettera  patent  under  tlie  greiit  seal  do  amount  to  a 
Uvtry  in  law.  What  is  a  livery  in  law,  but  such  an  act 
as  in  legal  contemplation,  amounts  to  a  delivery  of  seizin? 
If,  for  instance,  a  feofl^ent  indude  divers  parcels  of 
land  in  the  same  county,  livery  of  seizin  of  one  parcel, 
in  the  name  of  the  whole,  is  livery  of  i0]  not.  in  an  ad- 
verse seizin.  This,  therefore,  as  to  all  the  parcels 
except  that  whereof  livery  is  actually  made,  is  but  a  liv- 
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QUEEN    cry  in  law ;  and  yet  to  all  intents  and  purposes  it  is  as 
V.        effectuaj  as  iivery  in  deed.    And  it  was  upon  the  footing 
Mtkr'   of  tills  doctme  that»  in  Barwiek^s  case,  tlie  court  held 
icoTUERs.  tliat  the  conveyance  of  a  freehold  by  lett<>i-s  patent  to 
coinmefice  infaturOf  was  void  as  much  as  if  ^he  convey- 
ance had  been  by  feoSinent;  because  in  neither  case 
rould  there  be  a  present  livery  of  the  future  freehold  es-  I 
tate.    The  livery  must  operate  at  the  time  when  it  is .                   I 
raiadiN  or  not  at  alU    It  is  not  therefore  admitted  by  this  \ 
Court,  that  letters  patent  of  the  crown  do  not  convey  a                    I 
perfect  title,  where  there  is  no  interfering  po8Scssi<lh«  ' 

But  even  admitting  it  were  otherwise,  still  we  think  a 
|>atont  under  the  land  law  of  Virginia'  must  be  consider- 
ed as  a  statute  grant,  wliich  is  to  have  all  the  legal  ef- 
fects attached  to  it,  which  the  legislature  intended.  Jt 
caniiot  be  doubted  that  the  legislature  were  competent, 
togive  their  patentees  a  perfect  title  and  possession  with- 
out actual  entry.  Have  they  so  done?  We  think  that  it  is 
imi>oteible,  looking  to  the  language  of  their  acts,  or  the 
state  of  the  country,  to.douht  that  tlie  whole  legal  estate 
and  seizin  of  the  commonwealth  m  the  lands,  passed  to 
the  patentee,  upon  the  issuing  of  his  patent,  in^is  full  an 
extent  and  beneficial  a  manner,  (subject  only  to  the 
rights  ofthe  commonwealth,)  as  the  common  wefilth  itself 
held  them.  At  the  time,  of  the  passing  of  the  act  of  17799 
Kentucky  was  a  wilderness.  It  was  th^  haunt  of  sava- 
ges and  beasts  of  prey.  Actual  entry  or  possession  was 
impracticable;  and,  if  practicable,  it  could  answer  no 
beneficial  purpose.  It  could  create  uo  notoriety;  it 
could  be  evidence  to  no  vicinage  of  a  change  of  the  pro- 
ferty.  An  entry  therefore  would  have  been  a  vain  and 
usMess  and  pei'ilous  act :  and  if  there  ever  was  a  case 
in  which  the  maxim  would^apply  that  the  law  does  not 
oblige  to  vain  or  impossible  things*  we  think  it  is  such  a 
one  as  the  present  There  is  no  pretence  tbaithe  legis- 
lature have  expi*es8Ty  made  an  entry  &  pre^requisite  to 
the  completion  f)f  the  title.  Such  a  pre-requisite,  if 
it  exist  at  all,  must  arise  from  mere  implicatfon  only, 
and  under  circumstances  which  would  render  it  nugato* 
ry  or  absurd.  We  do  not.  therefore,  feel  at  liberty  to  in- 
sert in  the  operation  of  the  grant  a  limitation  which' 
the  law  has  not  fjf  itaelf  interposed. 
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V  Xnd  li|i8  leads  us  to  8ay»  that  even  if^  at  common  law,,    grbeit 
an  actual  feMs  podtiOf  followed  up  by  an  actdaF  pei'cep      ,  r. 
tion  of  the  profits,  were,  unnecessary. 1(0.  maintHin  a  wiiit    xitbr 
of  right,  which  we  do  not  adinit,  the  doctrino  would  be  &othsrs 

inapplicable  to  the  waste  and  vacant  lands  of  onr  coun- — ;•— 

try.  .The  common  law  itseif  In  many /cases  dis{»enses 
with  such'  a  rule  9  and. the  reason  of  the  rule  itstU'c^cHsrs. 
when  applied  to  a  mere  wildernr-ss.  The  object  of 
the  law  in  requiring  artual  seizin,  was  to  evlnr^  nototi- 
elgrof  title  tor  the  ni^ighborliood,  aiid  the  cohsi^quont  bur- 
thens of  feudal  duties*  In  the  simiilicity  of  ancient 
times  there  w^?e  no  means  of  asceitaining  titles  butby  the 
.  visible  seizin ;  and,  indeed,  there  was  no  t>tlicr  mod*. ,  be- 
-tween  subjects,  of  passing  title,  but  I i  very  of  the  land  ittteljE 
by  thesymboliral  delivery  of  turf  and  twig.  .  The  i|io- 
ment  that  a  tenant  was  tliusseiz  d,  he  had  a  pe.rfe^.t  iii- 
Testiture ;  and,  if  ousted,  could  maintain  his  action^  in  the 
realty,  although  he  had  not  been  l<>ng  enough  in  posses** 
sion  even  to  touch  the  espleesi*  The  very  object  of  the 
rule,  therefore,; was  notoriety,  to  prevent  frauits  up  n  the 
land  and  upon  the  other  tenant9#  B**^  In  a  mere  luncul- 
tivated  co^n^ry,  in  wild  and  impenetrable  woods,  in  the 
sullen  and  S'ditary  haunts  of  beasts  of  prey,  what  notori- 
ety could  an  entry,  a  gathering  of  a  twig  or  an  ^om 
convey  to  civilized  man  at  tlie  distance  of  hundr^s  of 
miles  I  The  reason  of  the  rule  could  not  apply  to  such  a 
state  of  things  ;  ^mVcessanie  rationtf  eesaatipm  lex.'  We 
are  entirely  satisfied  tliat  Ift  conveyanee  of  wild  or  va- 
cant lands  gives  a  constructive  seizin  thereof,'  i^  deed, 
to  flie  grantee^  it  attaches  to  him  all  the  legal  remedies 
Incident  to  the  estate.  Afariim^  tliis  principle  applies 
to  a  patent ;  since,  at  the.common  law,  it  imports,  a  liv- 
ery in  law.  Upon  any  other  construrtiou,  infinite  inia- 
chiefs  would  result*  Titles  by  descent  and  devise,  and 
purchase,  where  the  parties  from  whom  the  title  was  de- 
rived was  never  in  actual  seizin*  would,  upon  j^rinciples 
of  the  common  law,  be  utterly  lost. 

As  to  the  <8ixth  question.  We  are  of  opinion  that  in 
Kentucky,  a  patent  is  the  completion  of  the  legal  title  of 
the  l^arties;  and  it  is  the  legal  title  only  that  can  come 
in  controvcrsy^in  a  writ  of  right.  The  previous  stagest 
of  title  are  merely  equitable,  wliich  a  Court  of  chancery 
may  inforce,  but  a  Court  of  common  law  will  not  enter- 
tain. In  this  opinion,  we'  adopt  the  principles  which  ^bs 
VOL.  Vlil.  M 
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GREEN    Courts  of  Kentucky  have  been  undei-stood  uniformly  to* 
\  T.        sHucUon.    And  this  oiiinipn  is  also  an  answer  to  the 
£IT£R    se^entli  question. 
Mothers. 

-— i. As  to  the  eiglith  question*    We  ar^  of  opinion  that  a 

better  subsisting  adverse  title  in  a  third  person^  is  no  de- 
fence in  a  writ  of  right.  Tliat  writ' brings  into  contro- 
versy only  the  mere  rights  of  the  parties  to  the  suit. 

•  As  to  the  ninth  question.  We  have  ahreadjr  expiHesft- 
ed  our  opinion  that  tenants  claiming  different  parcels  of 
land  by  distinct  titles  cannot  be  joined  in  a-writ  of  light; 
II)  however,  they  omit  to  plead  in  abatement  and  join 
the  miscy  it  i^  hti  admission  that  they  are  joint  tenants  of 
the  whole ;  and. the  vordict^  if  for  the^  Demandant  forany 
parcel  of  the  land,  may  be  general^  that  he  hath  more 
mere  right  to  hold  the  same  than  the  tenants  $  and  if 
of  any  pai*cel  for  the  tenants,  that  they  have  more  mere 
right  to  hold  the  same  than  the  Deinandant. 

As  to  the  tenth  question.  The  general  rule  is,  that  if 
a.  man  enter  into  lands>  having  title,  his  seizin  is  not 
bounded  by  his  actual  occnpai^cy,  but  is  held  to  be  c5« 
extensive  with  his  title.  Biit  if  a. man  enter  without  ti^ 
tie,  his  seisin  is  condned  to  his  possessi6n  by  metes  and 
bounds.  In  the  case  put  by  tlie  Court  below,  the  first 
patentee. had  the' better  legal  titles  and  his  seizin  pre- 
sently, by  virtue  of  his  patent,  gavio  hin^  the  best  mere 
right  to  the  whole  land,  upon  the^principles  which  we 
have  already  stated.  Aforttori,  he  must  have  the  best 
mere  right  ti»  the  land- not  included  in  the  actual  close  ojT 
the  second,  patentee.  For,  by  construction  of  lawy  he 
has  the  eldest  seizin  as  well  as  the  e][d*est  patent. 

As  to  the  eleventh  point.  We  are  of  opinion,  that  it'  a 
man  having  title  to  land  eiiter  into  a  part  in  the  nameof  the 
whole,  he  k,  apon  c  >mmon  lawprinciples,adjudged  in  seiz- 
iaof  the  whole,  notwithstanding  an  advei*se  seizin  thei*eof. 
liut  if  tke4and  tic  in  seizin  of  several  tenants  claiming  dif-' 
ferent  parcels  thereof  in  severalty,  an  entry  into  the  par- 
cel held  by  one  tenant  will  not  give  seizin  to  the  parcels 
held  by  the  -other  tenants  f  but  there..must  be,  an  entry 
int<i  each.  Co.  LitL  %h%,  b.  By  parity  iiif  reason,  an  entry 
Into  a|>arcel  which  is  vacant,  will  not  give  seizin  of  a.par- 
cel  which  is  in  an  adverse  seizin..  But  an  entry  info  the 
last  |»arceU  in  theliame  of  the  whole^  will  enure  as  an  CR- 
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117  into  the  vacantparcel.  It  does  not  appear,  m  the  ques-  GittBir 
tion  put  by  the  Court  below^  into  which  parcel  the  entry        v. 

|B  supposed  to  be  made.  liter 

&6THEES/ 

Such  are  the  unanimous  opinions  of  this  Court,  which  •*  ■  .  .— ^ 
are  to  be  certified  to  the  Circuit  Court  of  Kentucky. 


CARTER'S  HEIRS  fsi*, 

CUTTING  AND  WIFE 


'^i  i'eh.        lOtW 


THIS  was  an  afipeal  from  the  Circuit  Court  for  An  appc^  lies 
the  district  of  Columbia.  from  Ae  tSI,^ 

tence    of  the 

E.  I.  L«B,  for  tht  Jpptttants.  %«^  ^ 

of  Columbif 
TaTXOB,  for  ilu  MpeU0BS.  affii-min^ 

^  ^^  sentence  of  til* 

Orphan's 

March  ±iih....STonrf  J.  delivered  the  opinion  of  theCwrtof  Aiexr 
Court  as  follows:  •     ^JSJ^^^' 

ed  »  petitioD 

The  Appellants,  who  are  heirs  at  law  of  Sally  Carter  ^®„JJjf*^** 
dec^^ased,  l)Ctitioncd  t!ie  Orphan's^  Court  of  tlje  county  wni.  ®  ■*•  * 
of  Alexandria  to  revoke  and  rejieal  the  probate  of  a 
*  wll  of  the  said  Sally  Carter  procured  by  the  respon- 
dents/upon  the  ground  that  the  said  will  was  admitted 
to  probate  without  notice  to  the  Appellants,  and  that 
the  supposed  tcstatHx  was  an  inhabitant  of  and  resident 
in  Virginia  at  the  time  of  her  death,  and  left  no  assets 
i*eal  or  personal  or  debts  in  the  county  of  Alexandria. 
The  Orphan's  Court,  without  issuing  a  summons  to  the 
respondents,  dismissed  tlie  petition,  and. upon  an  ap- 
peal this  dismissal  was  confii*med  by  the  Cuxruit  Court 
of  the  district  of  Columbia. 

.  Two  objections  have  been  taken  to  the  sustaining  of 
the  appeal  to  this  Court— 1.  That  by  the  act  of  con- 
gress of  irih  Ftbrmry,  iSOl,  ch.  ^6,  $.  12,  {voU  5,  p^ 
%7%j'  it  is  enacted  that  on  appeals  from  the  Orphan's 


/-— — ^- 
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CART£ii*$  Court  to  the  Circuit  Courts  the  latiei"  <<  shall  therein 
HciRs     have  all  the  powers  of  the  chancellor'^  of  the  state  of 
V.        Miiryland;  and  by  the  laws  of  Maryland  the  decree 
CUTTING  of  the  chancellor  in  a  like  case  would  be  final.   2.  That 
&  wiiE.    the  dcci*ee  of  dismissal  is  not  any  final  judgment^order^ 
-  or  decree  of  the  Circuit  Court  wherein  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  one  hundred  dol- 
lars. 

The  majority  of  the  Court  cannot  yield  assent  tQ  the 
validity  of  citlier  of  these  ohjectioiis.  As  to  the  first, 
we  are  of  opinion  that  the  conclusiveness  of  its  sentence 
forms  no  pai*t  of  the  essence  of  the  powers  of  the  Court, 
it^  powers  to  act  are  as  ample,  indqx'ndent  of  their 
final  quality,  ais  witii  it.  Besides  the  act  of  February 
27,  1801,  §8.  Tvol.  5,  p.  270)  has  expressly  allowed 
an  appeal  Ironl,  <<  all  final  judgments,  ordera  and  de- 
crocs  of  tlip  QiivHiit  Courts"  where  the  matter  in  dis- 
pute exceeds  the  limited  value,  and  there  is  nothing  in 
the  context  to  narrow  the  ordinary  import  of  th9. lan- 
guage. Wc  cannot  admit  that  construction  to  be  a 
sound  one,  which  seejcs  >by  remote  inferences  to  with- 
draw a  case  fi^>m  thi*  general  pi*ovisions  of  a  statute^ 
which  is  clearly  within  its  words  and  perfectly  consiis- 
tent  with:  its  intent.  The  case  of  Fming  r.  the  Bank  of 
JUexandria,  4  Cramh,  SM»  is,  in  our  judgment,'  decisive 
against  this  objection. 

As  to  the  second  objection,  it  is  conceded  by  both 
parties  that  the  estate  devised  to  the.  respondent,  Sally 
C.  Cutting,  is  worth  several  thousand  dollars.  If,  then, 
the- probate  of  the  will  had  any  legal  operation  and  was 
not  meri^ly  void,  the^ controversy  as  to  the  validity  of 
that  probata  was  \i  matter  in  dispute'  equal  to  the  value 
of  IIh"  estate  devised  away  from  the  heirs.  It  cannot 
be  doubted  that  the  Orphan's  Court  had  jurisdiction  to 
allow  probate  of  wills  made  by  persons  in  foreign  states  f 
and  that  probaie,  onct.  alloweil,  operated  as  a  sentence 
affirming  the  validity  ot  such  wills  between  the  parties 
io  far  as  the  ^  £oct  could  give  them  operation.  It  is  un- 
.derstood  that  a  will  regularl  proved  in .  another  state 
in  strict  conformity  with  the  laws  of  that  state,  acquii^s^ 
if  it  possess  the  other  legal  requisites,  a  binding  effica- 
cy in  Virginia,  so  that  it  may  be  admitted  to  record 
there.    The  estate  devised  is  onderdtbod  to  be^  situated 
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in  Virp^nia,  and  the  title  of  the  heiratliereto  wqukI  con- 
sequently be  affected  by  the  probate  in  this  district.  UEiiid 
The  probate*  then  not  being  merely  void,  but  affecting        v. 
the  title  to  lands  exceeding  one  hundred  dollars  in  va-  cutting 
lue  is  a  matter  in  controversy  beyond  that  value  within  &  yritR. 
the  purview  of  the  act  of  1801;  — » 

The  decree  of  the  Circuit  Court  dismissing  tlie  peti- 
tion is  reverse(^  and  the  cause  4s  to  be  remanded  to 
that  Court  with  directions  to  proceed  to  a  hearing  upon 
the  merits. 


THE  VENUS,  Bae,  master. 


APPEAL  from  the  sentence  of  the  Circuit  Court  j^^^^ 
for  the  district  of  Massachusetts.  the  ^iiSted* 

States  esta-' 

The  following  were  the  facts  of  i\\^  case,  as  stated  by  Si^J^J?^ 
WAsiiiKGToif*  J.  in  delivering  the  opinion  of  tb^  Court,  reigi^countrjr 

between  whioh/ 

This  is  the  case  of  a  vessel  which  sailed  from  Gfcat  states  IumOU^;' 
Britain,  witii  a  cargo  belonging  to  the  respective  Clai*  ^^^  ^^rwwi^ 
mants.  as  was  contended,  before  the  declaration  of  war  p^i^'ihliv 
by  thX5  United  States  against  Great  Britain  wias  orp«^*>y8wc^ 
roold  have  been  known  by  the  shipiiers.     She  sailed  tn^o^^vUn^^^ 
from  Liverpool  on  the  4>th  of  July,  1S12,  under  a  lbri-tiie'wai-,]md 
tish  license,  for  the  port  of  New  York,  and  ^^as.  cap- ^^^^^^^A^^ 
ture<i  on  the  6th  of  August,  1812,  by  ibe  AinerieancruizeraQer. 
privateer  Dolphin,  and  sent  into  the  district  of  Massa-^^^eciaratiQi 
chUsetts,  where  the  vessel  and  cargo  were  libelled  in^JIS*.!; 
the  District  Court.  lawful  prize. 

Upod  a'  ship- 

The  'Ship,  iOO  casks  of  white  lead,'  130  crate/t  of  tTbL  told,  on 
earthen  ware,  35  cases  and  3  casks  of  copper,  ^  pieces  Jj"^*^^f^*^ 
of  cotton  bagging,  and  a  quantity  pf  coal,  were  claimed  sig^ee&TdkV 
by  Lenox  and  Maitland.  i^**^  or' of  the 

latteF,aloiie  a 
the  optioa  -^t 

198  packages  of  merchandise  and  25  pieces  of  cotton  the  emisignee, 
bagging  were  claimed  by  Jonathan  Amory,  a^tbev  joint  !^^^'^ 
projierty  pf  James  Lenox^  William  Maitland  and  Alex-.hojtTest  in  the 
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THE  ander  McGregor;  Kot  distin^ishing  the  proportions  of 

VEKUs^  CHcli:  but  tbe  SS^pieces  of  cotton  bagging  were  after- 

RAE,  wards  claimed  for  McGregor  as  hia  sole  propeHy^  and 

^MASTER,  also  &'  trunks  of  merchandize* 

j«f»«finceu«iii  21;. thinks  of  mci^chandize  wei<^  claimed  by  James 
hb  ^itST**  Magce,  of  New  York^  as  the  joint  property  of  himfidf 
undfer  the  qx  Hud  John  ^«  Jones^  residing  in  Gi*eat  Britain;  . 

tlonghreD^hnu 

nenown^tit-  .  The  District  Court,  on  the  preparatory  evidence,  de- 
^J  •  J|^«»«rj  creed  restitution  to  Magee  »nd  Jones*  and  also  to  Le- 
Newi^,  lie  ^^^  &n(l  Maitland>  except  as  to  the  100  easim  of  white 
one  of  tUeinlcad;  as  to  wliicb,  and  as  to  the  claim  of  McGregor, 

icr  for  a  sliip 

iLt'hT^^l.  ^^^  this  decree,  so  far  as  it  ordehsd  restitution  of 
ther  witiihi&  Uie  mercliandlzo  to  Magee  and  Jbiks,  and  to  iVfaitiamfy 
i»i^®j;>^^i'^*  and  of  the  ship  to  Lenox  and  Maitlahd,  the  captors  ap- 
.Y^k.^^niw.*''^  liealcd  to  the  Circuit  t^ourt;  where  the  decree  was  af« 
ehansare  Ur^  firmed  fTO  JomMf  and  an  appeal  was  taken  to  this 

mily  own<(rs  oli  #^^„^ 
ihe  vessel  fiu-  ^^^^ 
vrhieli  the  re-        '  .  -    • 

Si'"tiiie?'*rn"'  ^^  April,  181^,  the  caufe  was  heard  of  furtiier  prbof 
&c\  his^ pm^ in  the  District  Court;  and  in  August  the  ciaim  of 
i«r  is  ciomicir- M<Gix»gor  was  rejected,  as  well  aS  that  of  Lenox  .and 
thc^^e^MJ  Maitlalid  to  the  white  lead.  But  at  another  day,  on  H 
iL-bi&  10  for-furthei*  bearing,  ^  tlie  Court  ordercd^^  restitutioii  to 
ifcTc^u^"  McGregor  of  one  fotfrtb  of  the  property  claimed  by 
^1088  of  Up.  him,  and  condemned  the  otiier-three  fourths  as  betong- 
^irn'^ilvft^  '"S  ^^  ^^  partners,  being  /British  subjects.  Both  par- 
i;.s.  yji<.  ^V^^^^  appealed,  as  did  also  Lenox  and  Maitland  in  rela- 
'^^'  tion  to  the  white  lead^    A  j9ro,  /ormrt  decree  of  affirm- 

ance  was  made,  from  which  an  appeal  was  taken  to  this 

Cditrt 

Miutland,  McGregor  and  Jones  were  native  British 
subjects,  who  came  to  the  United  States  many  years 
prior  t«)  the  present  war,  and,  after  the  regular  period 
of  residence,  were  admitted  to  the  rights  of  naturaliza- 
tion. Some  time  after  this,  but  long  prior  fo  the  de- 
clai*ation  of  war,  they  returned  to  Great  Britain,  settled 
themselves  there,  and  engaged  in  th(^  trade  of  that 
country,  w^cro'they  were  found  carrying  oiitheir  com- 
mercial business  at  the  time  these  vsliipmeots  were 
made;  and  at  tlie  time  of  the  capture.    Maitland  is  yet 
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in  Great  Britain^  but  has,  since  he  heard  of  the  cap- 
ture,  expressed  hi9  anxiety  to  return  to  the  United 
States ;  but  has  been  prevented  finim  doing  so  by  -vari- 
ous causes  set  forth  in  his  affidavit.  M'Gregor  actual- 
ly returned  to  the  l^niteil  States  some  time  in  May 
last— Jones  is  still  in  England. 

FiTM AK^  for  the  caj)tors^ 

In  illation  to  the  several  claims  set  up  in  this  ca9P» 
it  will  be  contended^  on  the  part  of  the  captors,  1st. 
That  they  are  to  be  dcterrnined,  as  it  respects  the  ca- 
pacity to  claim,!  ^y  ^'^^  national  cliaracter^of  the  Clai- 
mants at  the  time  of  tlic^  capture.  If  tUe  Claimants,  at 
the  the  time  of  capture,  were  British  subjects  the  j^roper- 
ty  is  undoubtedly  liable  to  condemnation. 

It  is  admitted.,  -on  alt  hands^  that  the  Claimants, 
Maitland,  M'Gregor  and  Jones,  had  acquired  a  doniicil 
in  Great  Britain  at  the  time  of  the  declaration  of  war; 
and  were  actually  domiciled  in  that  cotintry  at  the  time 
of  the  capture :  they  must,  therefore,  be  considered  as 
British  suhji^cts,  in  reference  to  the  ja'opei  ty  claimetl 
by  them  i*esportivcly.  Nor  >yill  an  intention  to  icturn 
to  the  United  States,  if  tiiat  intention  be  not  rnanirestcd 
until  after  tlie  capture,  be  of  any  avail ,  for  it  is  a  prin- 
ciple in  prize  law,  that  the  national  character  of 
property*  durin:^  war,  cannot  be  altered,  in  traimtuy  by 
any  act  of  the  party  subsequent  to  the  capture. 

The  following  cases  ai*e  considered  as  going  to  esta- 
blish the  foi*egoing  positions:  1  Rob.  97,  116.  The 
Herstelder.  id.  90,  107.*  Tlid  lianclithaar  Jijricuan. 
5  ^o6i  25r.  The  Boedes  Lust  ^  3  Rob:  17,  12.  The  In- 
dian Cliitf  1  Bob.  12, 14.  Casts  cited  by  sir  W.  Scott 
in  the  VigilanJtm.  ^  DallaSf^AZ.  Sloop  Cheater'  v.  Brig 
Experiment.  S  Wuu  29v  TAc  Indiftn  Chief.  Livingston 
and  at.  V.  tfw  Maryiand  Insi  Oo.  decided  in  the  Supreme 
Court  of  the  United  States  at  the  last  ierm.  3  Bos.  ami 
Ftd.  W7.  Case  oftlie  Frafiklin  cited  in  vote.  3  kob.  37, 
38.  The  CittOf  5  Rob  bO.  Tlie  iManu.,  2  Rob.  26B^ 
323-     The  Hannony.     ^  Uc^.  270.  .  T/^  Jonge  Clansina. 

It  appears  that  Maitland  has,  since  he  heard  of  the 
captui>e,  expressed  his  anxiety  to  ret*irn  to  the  United 
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THE      States;  and  that  McGregor  did  actually  return.    But 

YENirsy    we  contend^  upon  the  principle  above  stated^  that  nei- 

HAEf      ther  the  intention  of  Maitland^  although  Cormerly  na- 

IffASTER.  turalized  in  this  country,  ncn*  the  actual   return   of 

-p —McGregor,  inasrnuch  as  they  did  not  take  place  till 

ajlcr  the  capture^  can  avail  for  the  puriioses  of  their  re- 
spcctiye  claims. 

And  even  if  it  should  be  {iroved  that  Maitland^s  in- 
tention to  return  existed  previous  to  the  capture,  it 
would  not  avail  him,  if  nothing  more  than  intention 
could  be  proved.  The  case  of  the  President^  5  RA.  277, 
IS  in  point :  it  is  there  dt'cidcd  that  an  intention  to  re- 
turn is  of  no  avail,  unless  that  intention  be  evidenced 
by  some  l)vert-act.  Here  nonsuch  oveit-act,  on  tlie  part 
of  Maitiand,  is  proved*  The  foikiwin^e:  rases  go  to  es- 
tablish the  same  point:  5  Jtob*  37,  33.  llie  Citto. 
€hiriiw^  case  cited  in  6  Itdb.  65.  Tlie  Dianas  and  in  3 
JBoft.  17, 12.  The  Ihdian  CItief.  vAs  to  McGregor,  vid. 
3  Riob.  264«,  322.     Tlte  Hamumy. 

McGregor's  return  to  America,  after  ca|»ture  of  the 
vc'ssel,.  will  not  avail  him  unless  he  can  prove, 

1st.  That  he  had,  previous  to  the  capture,  set  liimseit 
in.  motion  to  return. 

2d.  That  he  had  done  so  with  a  bona  fide  intention  of 
remaining  in  America. 

.^d.  That  be  had  no  intention  x>f  returning  to  England. 

Vid.  .the  case  of  the  Indian  Chiefs  S  Rob.  17, 12. 

But  the  national  character  of  these  parties,  Maitland, 
McGregor  and  Jones,  does  not  depend  up^n  domicil. 
They  were  originally  native  subjects  6f  Great  Bi*itain ; 
and,  kfter  being  naturalized  in  this  cotuilry,  t!iey  re- 
turned to  England,  and  resumed  llieir  natiy-  t^llegian^e> 
in  violation  of  their  oath  of  naturalization.  By  this 
conduct  we  contend  that  they  lost  f  he  -  character  of 
American  citizens,  and  could  miUJlagrantt  6cHo,  I'esume 
it  for  the  mere  purpose  of  protecting:  their  property.  In 
a  Court  of  the  law  of  nations,  as  well  as  by  the  naviga- 
tion laws  of  the  United  States^  they  cannot  but  be  con- 
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sidered  as  British  subjects.   In  the  case  o(  La  Virginie,      thb 
(  Rob.  98»  sir  W.  Scoti  said»  «<  It  is  always  to  be  remem-    venus^ 
<<  bered)  that  the  native  cliaracter  easily  reverts^  and      rae^ 
<<  that  it  requires  fewer  circumstances  to  constitute  db-  masteb^ 
«<  micii  in  the  case  of  a  native  subject*  than  to  impress  —-——.:— 
<^the  national  character  on  one  w)io  is  originally  of 
«<  another  country." 

it  is  not  necessary  to  contend  against  the  doctrine  of 
expatriation.  We  do  not  deny  the  right.  We  contend 
only  that  in  order  to.  render  his  naturalization  valid  for 
the  purposes  in  question,  a  man  must  vxpatriate  himself 
bona  Jide,  must  remove  from  his  original  country  and 
not  retui*n  to  it,  animo  mantndi.  in  support  of  this 
doctrine^  vii.  the  act  of  congreas  of  March  27»  1804. 
Laws  of  U.  8.  vol.  7f  p.  146 — also  act  of  Sist  December, 
1792,  $  2.  Laws  U.  8.  vol.  2,  p.  132.  3  DaUos,  153,; 
Talbot  V.  Janson. 

The  British  doctrine  on  this  subject  is  well  known; 
*M  Once  a  Brituih  subject,  always  a  British  sybject,^  is  an 
established  rule  in  the  English  law.  Great  B.ritain  re- 
spects the  naturalization  laws  of  the  United  States  only 
for  commercial  purposes.  If  one  of  her  subje>cts  be  na- 
turdized  in  this  country,  and  afterwards  return  to  a 
British  territory,  she  considera  him  as  still,  to  aU  in^ento 
and  purposes,  a  British  suigect.  She  does  not  even  re- 
quire him  to  abjure  bis  adopted  allegiance. 

It  is  to  be  presumed  that  Maitland,  M<6rcgor  and 
Jones  knew  the  laws  of  their  own  country:  yet  with 
this  knowledge  they  retitrned  to  England;  and  that,  as 
it  appears  from  their  subsoqut;nt  conduct,  not  for  a 
temporary  purpose  merely,  but  amno  manendi.  They 
have  established  there  a  house  of  trade.  They  have 
placed  themsi'lvcs  and  their  property  under  the  protec- 
tion of  Great  Britain^  and  cannot  now,  with  any  show 
of  i*eason,  claim  protection  from  th^>  United  States,  al- 
though the  United  Statrb  may  still  claim  something 
from  them.  2  Cranch,  120,  Muiray  r.  Schooner  C/iarm' 
ing  Betsy. 

It  is  evident,  from  all  the  circumstances  of  the  pre^ 
sent  case,  that  Maitland  did  hot  intend  to  return  to  the 
United  States  until  he  heard  of  the  capture  of  the  vcs- 
VOL.  YUI.  33 
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THE      sel :  otfi  the  contrary^  it  appears  that,  with  a  full  know- 
tENus,    ledge  of  the  war^  be  mi^de  his  flection  to  remain  in 
EAE,  .   England. 

iUASTE'R* 


Wlieq  McGregor  left  England  for  the  United  States, 
he  embarked  as  a  British  subject  His  passport  was 
from  the  privy  council,  and  signt^d  by  lord  Sidmouth ; 
whrreas  American  citizens  obtained  their  passportift 
from  the  alien  office.  He  is  still  a  partner  in  a  bouse 
of  trade  in  England— -he  is  engaged  in  a  British  trade. 
It  remains  for  these  parties  to  explain  their  conduct. 
Yf^  have  stated  the  facts,  and  the  burden  of  proof  now 
lies  on  the  Claimants.  Silcli  would  be  the  rule  even  if 
they«wei*e  neutrals.  3  Rob^  37,  38.  Tlie  Citto.  i  Rob. 
^01,  232.  The  Dree  Oetn-oeders.  1  Rob.  88, 104.  The 
Btmon.  1  Roh.  t^  15.  The  VigUaniia,  3  Rcif.  40,  41. 
Tift  Portland.  bVob.  91.  TIte  Ocean.  2  R(A.  264,322. 
The  Harmony. 

In  attempting  to  .establish  the  national  character  of 
these  Claimants^  as  American  citi2cns<;  it  was  said  !n 
the  Court  below,  th^t  tlioy  held  landed  property  in  this 
countiy.  This  argument  is  overthrown  by  the  4iecisiou 
in  the  case  of  the  Dree  Oebrocders  cited  above ;  4  Rob. 
194,  ^Sh. 

2.  It  appears  that  McGregor  has  fraudulently  at- 
tempted to  cover  the  whole  property  in  question ;  his 
claim,  therefore,  being  false  in  part,  h&  cannot  recover 
even  liis  own  sh^are,  although  we  should  admit  him  to 
be  an  American  oifizen.  The  whole,  therefore,  is  just- 
ly liable  to  ondemnation.  2  Rob.  212, 257.  Tlie  Susa. 
±  Rob.  210,  2j0.  The  Odin.  -2  Rob.  281,  343.  The 
Rosalie  a.,  '  pttty.  3  Rob.  9?,  109.  Vie  Graaf  Bems- 
torf.    *  Rob.  toy  ?i.     The  Jonge  Pieter. 

3.  As  to  tlie  claim  of  Lenox  and  Maitland  to  tiie 
ship,  we  contemS  Isf.  That,  under  the  act  of  mngrcss 
of  Mnrch  27, 1804,  flaws  U.  8.  vd.  7,  p.  146^  she 
cann  »t  be  considered  as  aii  American  vessel.  By  that 
act  it  is  derlai'ed  *•  That  no  ship  or  vessel  sh  \\  be  en- 
titled to  b&  registered  asta  ship  or  vrssei  of  the  United 
States,  or,  if  registered,  to  the  benefits  thereof,  if  own- 
ed in  whole  or  in  part  b\  aiij  ix?rson  naturalized  in  the 
Ignited  States*  and  residing  for  more  than  one  year  in 


FEBRUARY  TE^M  IBli, 


259 


tiie  country  from  which  he  originated^  &c«    But  Mait-      tm 
iand  had  been  residing  in  England  more  than  a  year,    venus^ 
and  consequently  was  not  entith^d  to  an  America  re-      R4E^ 
gister.    2d.  That  Lt^nox  being  found  in  violation  of  the  ma9teb. 

lawy  as  it  respected  the  ship's  register,  he  is  not  rectus — 

in  curia  for  the  purpose  of  claiming  the  ship.  Yid.  the 
cases  cited  in  the  Rapids  on  this  point .  ~iz»  2  Bob.  72, 
77,  The  fVidsinghaVii  Packet.  5  Rob.  28,  32.  The  Cor- 
netis  and  Maria.  6  Rcb.  348.  The  Recovery.  3d.  That 
Lerox  and  Maitland  having  attempted  to  conceal  ene- 
my's property,  (the  100  casks. of  white  lead)  and  to 
withdraw  the  same  from  the  beltig^rent  rights  of  the 
United  States  by  a  fraudulent  shipment  and  claim, 
their  claims  to  the  property  captured  therewith  must 
be  rejected,  ^nd  the  penalty  of  confiscation  iittaches  to 
the  same.  This  principle  is  intended  to  be  applied  to 
the  claim  of  Maitland  as  well  to  the  cargo  as  to  th|&  ship. 

There  can  be  im)  reasonable  doubt  that  the  leaa  ue- 
longed  to  some  person  or  persons  other  than  uie  Claim- 
ants. The  following  facts  are  considered  as  conclusive 
on  this  point#^ 

1.  The  original  bill  of  parcels  enclosed  in  a  letter 
dated  3d  July,  1812,  from  Wrp.  Maitland  &  Ce  to 
Lenox  and  Maitland,  is  headed  thus :  «  Thomas  l{dlo- 
way  bought  of  Thomas  \Yalker,  Malby  &  Co.  lead 
merchants,"  and  is  dated  at  Liverpool,  June  %L  1812. 

2.  In  the  bill  of  lading  of  the  goods  claimed  as  the 
property  of  Lenox  and  Maitland,  in  which  the  white 
lead  is  included,  the  freight  and.  ymiiui^-c  is  east  upon 
the  lead  in  the  margin  of  the  bill  of  lading,  and  not  upon 
the  crates,  copper,  bagging,  or  coal. 

d.  To  a  letter  from  Maitland  to  Lenox  of  22d  Au- 
gust, 1812,  found  on  board  the  Lady  Gallatin,  is  an- 
nexed a  list  of  goods  shipped,  by AVm.  Maitland  &  Co. 
by  the  Venus,  on  account  of  and  consigned  to  Messrs. 
J.  Lenox  and  Vfm.  Maitland.  In  this  list  all  tlie  goods 
clamed  by  Lenox  and  Maitland,  ai'd  by  Lenox,  Mait- 
land and  McGregor,  are  enumerated,  except  tite  while 
lead* 

4.  Upon  the  order  for  further  proof  in  the  District 
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Court,  no  further  proof  was  offered  respecting  the  lead. 
Maitiandy  in  his  affidavit  made  January  rth,  1813^  in 
Liwrpool,  swears  that  the  copper,  crates,  coals  and 
bagging  were  purchased  and  shipped  on  board  the  Ye- 
.  tius,  on  the  sole  account  and  risk  of  himself  and  I^enox: 
he  also  swears  as  to  their,  joint  property  with  McGre- 
gor :  but  says  not  a  word  about  the  lead. 

From  these  circumstances  we  must  conclude  that  the 
whUe  lead  was  the  property  of  Thomas  Holloway,  ah 
acknowledged  British  subject ;  that  it  is  therefore  lia- 
ble to  condemnation,  and  subjects  the  property  captured 
with  it  to  the  same  fate. 

V.  In  respect  to  the  claim  of  Magee*  and  Jones,  we 
contend  that  at  the  time  of  capture  the  property  be- 
longed solely  U  Jones,  a  British  merchant  and  subject, 
».nd  is  therefore  to  be  condemned  as  enemy  property. 

In  the  bill  of  lading  of  tht^se  goods,  they  are  express- 
ed to  be  shipped  by  M«Grpgor  &  Co.  unto  and  on  ac- 
count of  James  Magee  8q  Co.  of  New  York.  The  in- 
voice is  signed  by  Jones,  at  Manchester,  and  f^escribes 
them  as  goods  to  be  shipi)ed  on  b<>ard  the  Venus*  and 
to  be  coJisigned  t»»  Jamos  Magee  &  Co.  of  New  York  j 
but  does  not  siiecify  un  whose  account  and  risk.  It  is 
therefore  to  be  considered  as. at  the  risk  of  Jones.  Vid. 
an  this  point,  the  case  of  the  Marianna,  6  Sob.  27. 

In  a  letter  from  John  S.  Jones  to  James  Magee  & 
XJo.  dated  at  Manchester,  1st  July,  1812,  he  says, 
f«This  servt^s  to  h^nd  >ou  invoice  of  21  trunks  prints 
per  Vrnus,  amount  l,52dL  1S5.  Orf.  subject  to  the  same 
terms  as  the  goods  p<*r  Aristomenes ;  that  is,  to  be  sold 
on  joint  account,  or  on  mine-  at  your  option.-*  Now,  to 
effect -a  change  of  prop»  rty,  it  is  essential  that  there  be 
a  contract  of  sale  agreed  to  by  both  parties.  Here  ap- 
pears to  have  been  no  such  contracts  The  property, 
therefore,  at  the  time  of  capture,  was  exclusively  in 
Jones. 

If  Jon^s  had  a  right  to  stop  these  goods  in  transitu, 
80  had  the  United  States,  who,  by  the  laws  of  war,  suc- 
ceeded Co  his  rights.  6  Rob.  127.  The  Constaniia.  The 
Copenhagen,  %  AA.  245,  291,  is  an  analogous  case. 


FEBRUARY  TERM  18i4i  SML 

Stockton^  coirimy  for  .Y^^Chtigor,  conteiidedy  thk 

1st  That  McGregor,  to  the  exclasion  of  his  panners,      ]ub» 
Lenox  and  Maitland,  was  owner  of  om  half  of  198  mastbu. 

packages  of  Manchester  goods,  and  onV  half  of  ^B- -:^ — 

pieces  of  cotton  bagging,  and  to  the  wludcot  five  trunks 
of  goods. 

Sd.  That  these  goods  were  not-the  goods  of  an  ene- 
my»,  and  ought  to  be  restored  to  McGregor  as  an  Auie« 
rican  citizen. 

In  support  of  the  first  point,  he  relied  on  the  ship's 
papers,  on  certaiti  lettei'S  of  Maitland  &  Co.  and  of 
M^Gi-egor  himselfy  on  the  affidavits  of  McGregor  in  the 
Court  below,  &c.  He  contended  that  the  testimony  on 
this  poinlf  introduced  since  the  evidence  in  proepargioriOf 
was  incompetent;  but  if  com])e.tent,  not  important. /l%e 
cause  was  heard  in  September,  1812,  and  furtlier  proof 
allowed  for  the  Claitiiants;  but  no  such  order  on  tlie 
part  of  the  ca;  tors,  nor  any  order  tp  proceed  by  plea 
and  proof.  The  cause  stood,  on  tlieir  side,  on  the  proof 
taken  in  pra^paratnio.  The  evid<'nce  introduced  by 
ttiem  is  upon  simple  affidavit  1  Rob.  ies,  SiS.  The 
Mriana.  Letter  from  fir  W.  Scott  and  sir  J.  J^TichM  to 
Mr*  Joy,  1  Eob.  fJhner:td.J  p.  8. 

Sdtond  point.  As  to  the  national  character  of  M^Gre-^ 
gor.  He  came  to  the  United  States  a  minor;  was  an 
establidhed  merchant  in  New  York  before  1795;  he  was 
then  naturalized ;  he  married  in  New  York,  and  pur- 
chased a  house  there  before  his  departure  for  England, 
which  he  still  retains:  he' has  also  purchased  large 
tracts  of  land  in  the  states  of  New  York  and  New  Jer* 
sey,  which  he  yet  owns :  he  resided  about  twelve  yeara 
in  New  York.  His  return  to  England  was  produced 
by  temporary  causes.  In  1798  he  returned  thither  on 
account  of  the  sickness  of  bis  wife,  who  died  in  Scot- 
land. His  second' return  was  for  Jiis  own  health.  In 
1805  hefcommenced  business  in  Liverpool  as  an  Ameri- 
can merchant.  His  emph>yment  was  that  of  an  Ameri- 
can merchant  shipping  goods  from  England,  and  re- 
ceiving American  produce  to  sell  there  on  commission. 
His  residence  in  England  was  in  time  of  peace :  it  was 
lawfuU  twd  could  in  no  manner  impair  his  rights  as  a 
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citizen  of  the  Unitea  States*  He  haid  no  intention  to 
abandon  iiis  American  rights,  or  to  remain  permanently 
in  England;  but  intended  to  retuirn  to  the  United  States 
"d^icnever  his  duty  should  require  liim  to  return.  Such 
a  restdencey  in  time  of  peace f  could  not  stamp  a  hostile^ 
diaracter  u|)on  him ;  and,  at  the  breai&ing  out  of  war^ 
he  was  entitled  to  a  reasonable  time  to  depart  from  the 
Bi  itisb  dommuinsy  bolore  he  could  forfeit  his*  American 
character  and  become  identified  with  the  enemy*  He 
did  depaii;  therefrom,  and  returmd  to  the  United  States 
with  his  family  within  a  year  after  the  declaration  of 
war.  His  having  formed  a  connexion  in  trade  with 
British  partners  was  a  lawful  actf  which  did  not  dero- 
gate from  his  American  character,  but  extended  and  fa- 
cilitated bis  business  as  an  American  merchant. 

.  Congress  did  not  mean  to  authorize  the.  capture  of 
property  belonging  to  mere  inhabitants  of  the  hostile 
country.  M'lien  the  bill  to  authorize  the  president  to 
issue  letters  of  marque  was  brouefat  into  the  senate  of 
the  United;  States  in  June,  1812,  it  authorized  him  to 
Issue  them  against  all  peraons  inhabiting  in  Gveat  Bri- 
tain or  iis  territories  or  possessions ;  butwas  amended 
in  the  senate  so  as  to  authorize  him  to  issue  them  only 
against  the  united  kingdom  of  Great  Britain,  and  Ire- 
land and  ^lie  subjects  thereof.  See  the  secret  janrnal  oj 
the  senaiefor  June,  1812. 

Many  cases  h^ve  been  cited  by  the  counsel  for  the 
i:aptors  in  his  i^ndeavor  to  prove  this  a  case  for  con- 
(iemhatiohi  The  answer  to  most  of  them  is,  that  the 
controversy  in  those  cases  was  between  neutrals  and 
beJligei*ents ;  not  between  Gi^at  ^Britain  and  her  sub- 
jects. The  two  cases  are  entirely  diflTerent  in  principle. 
The  connexion  between  a  citizen  and  his  gcfvernment 
depends  on  the  municipal  law.  of  the  land.  The  rights 
of  a  nciitral  depend  upon  the  law  of  nations. 

.  IfTith  regard  to  the  doctrine  of  naturalization,  it  is 
well  known  that*  by  the  law  of  England,  a  person  na- 
turalized by;  act  of  parliament  is  as  much  a  subject«  to 
ail  intf^nts  and  purposes,  as-  a  native.  ^  Co.  lit  129,  a. 
BL  Com,  B.  1,  c.  10,  p.  374.  McGregor,  we  have  s^en, 
was  naturalized  in  the  United  States.  But  it  is  said 
that  he  has  retimed  to  his  former  allegiance^  and  there- 
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by  lost  bis  American  character.    This  we  deny.    He      the 
returned  to  England  in  tiitie  of  poace*,  by  which  we  con-    vehits, 
tend  he  neither  forfeited  n^r  ab^indonrd  his  character      kMs, 
as  an  American  citizen.    Uur  act  \if  naturalization  mastek. 
contains  nothing  to  authorize  the  opinion  that  he  did.         "'*    ' 
Nor  oould  he  throw  off  his  adopted  all.*gianiDe  it  he 
would.  If  found  in  arms  against  us  he  woidd  be  punish- 
ed As  a  traitor^ 

The  act  of  March*  1804,  which  has  been  cited  by  thi 
captors,  merely  deo  arcs  that  a  naturalized  citizen  shall 
lose  one  particular  privilege  of  his  citizenship  by  re- 
siding for  more  than  a  year  in  the  country  from  which 
he  originated;  from  wliich  the  implication  is. clear,  that 
he  sh^l  retain  all  his  other  privileges. 

In  the  case  of  the  Cliarming  Betsy 9  %  Cranclh  64,  and 
in  the  case  of  M^Ilvaint  v.  Voxels  les>^ee»  decided  in  4 
Cranchf  211,  the  decision  of  this  Court,  was,  that  resi- 
dence in  a  foreign  country  does  not  deprive  an  Apieri- 
can  citizen  of  his  rights  as  such.  It  has  been  de<;ided, 
also,  that  by  sucb  residence  in  time  of  peace,  the  na- 
tional character*  is  not  changed  upon  the  sudden  break- 
ing out  of  a  war.  Residence  in  time  of  peace  is  law- 
ful ;  and  if  the  person  so  residih^^  return  to  his  6xi-n 
country  in  a  reasonable  time  after  the  breaking  out  of 
the  war,  he  does  not  los^.  his  original  national  character. 
1  Bos.  and  Fid*  442,  Marryat  -tx  Wilson.  VatteU  B.  1,  <;• 
19,  §  218,  p.  169.  Sir  W.  Scott  has  never  said  that  such 
a  residence  would,  on  tiie  sudden  breaking  out  of  a 
war,  give;  a  hostile  character  to  tlie  resident :  he  has 
never  gone  so  far  as  to  condemn  property  situated  like 
that  now  in  question.    5  Rob.  90.    Tlie  Ocean. 

Vattel  fB.  S,  c.  4,  §  63,  p.  477J  says,  tliat  the  sove- 
reign declaiing  war  is  to  allow  those  subjects  of  the 
enemy  who  are  within  his  dominions  at  the  time  of  the 
declaration,  a  reasonable  time  fur  withdrawing  wltli 
their  effects :  and  certainly  a  nation  ought  not  to  grant 
less  indulgence  to  its  own  citizens  than  the  enemy  al- 
fows  thorn.  I  trust  this  Court  is  not  yet  prepared  to 
adopt,  even  with. respect  to  neutrals,  much  less  with  re- 
gard to  American  citizens,  the  rigid  rules  of  the  British 
Court  of  admlralty-*^a  mere  political  Court — a  prerog- 
ative Court  regulated  by  the  king's  rtrders  in  council. 
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THE      designed  to  give  Great  Britain  the  sovereignty  of  the 
vENvsy    ocean,  to  suQect  the  whole  commerce  of  the  world  to 
RAE,      her  grasp*  and  to  make  the  law  of  nations  just  what  her 
MASTER,  policy  would  wish  it  to  be. 


It  is  donbtPul  whet>\elr  the  Court  ought  to  condemUf 
under  the  citt^umstances  of  the  present  case»  although 
it  should  be  proved  that  the  property  in  question  was 
enemy  property. 

The  shipment,  in  the  present  case,  was  made  on  the 
faitii  of  the  repre  entations  of  the  Anierifan  charge 
d'affaires,  Mr.  Rui.  el;  whu  had  given  it  as  his  opinion 
that  property  siiipped  after  the  reiieal  of  the  British'  or- 
dci-s  in  council,  and  bt'Kire  knowledge  of  the  war,  would 
be  admitted  into  the  United  States.  Under  these  circum- 
stances the  conduct  of  the  owners  of  this  property  was 
perfectly  justifiable*  It  has  been  derided  in  a  British 
Court,  tliaf  property  which  comes  into  the  possession 
of  a  nation  under  the  public  faltli.  is  not  liab|«^  to  for- 
feiture, and  Congress  has  viilually  acknowledged  the 
same  priuriplo,  by  passing  the  act  of  27tA  February f 
1813,  remitting  the  forfeitui*es  whidi  had  accrued  under 
tlfc  non-intercourse  act  of  March  1, 1 809.  Lawn  TJ.  8* 
vo^.  11,  p.  388.  Ftd.  Mr.  RtissdPs  statement  in  the  report 
nfthe  committee  of  congress.,,  journal  of  H.  of  Rep.  and 
the  case  of  the  Mtheai  cartel^  wliich  was  captured  at  Hali- 
fax as  American  property,  and  disrhargrd  by  judge 
Croke^  because  it  came  into  the  possession  of  the  British 
under  the  piMic  faith. 

Pitman,  as  to  the  objection  to  the  invocation  of  pa- 
lmers from  other  Courts,  cited  the  following^utliorities : 
\^th  TnterrogatCi  1  Rob.  (A^ner.  ed.J  S2S.  ""6  Rob.  351. 
The  Romeo.  4  Rob.  170,  205.  The  Convenientia.  1  Rob. 
27,  31.  The  Magnus*  2  Rob.  2,  3.  Tftf  Eenrom.  id. 
211,  254.  Tftf  Susd.  id.  281,  34*3.  T/ie  Rosalie  and 
Betty.  Ue  observed  that  there  was  an  order,  in  the 
Circuit  Court,  for  further  proof  on  the  part  of  the  cap- 
tors, saving  the  question  whether  it  were  a  case  for  fur- 
ther proof. 

Harper,  for  Lenox  and  Maitlani  and  Jones  and 
Magee. 

Lenox  and  Maitland  clainiu 


Istf  The  ship  Y^nus.  thi^ 

Sd.  As  their  joint  property »  the  white  lead,  crates,      rak/ 
copper,  cotton  bagging;  and  coal.  MA^TKR• 


.  Sd.  One  moiety  of  198  packages  of  merchandize  and 
cotton  bagging,  as  the  joint  pro]MM*ty  .  of  Lrnox  and 
Maitland  and  Alexandiir  McGregor,  and  shii>[ied  by 
them. 

Magee  and  Jonos  claim  21  trunks  of  prints,  iiai*t  of 
the  cargo  of  the  Venus,  as  their  joint  property* 

Lenox  and  Maitland  are  natives  of  Scotland*  They 
removed  many  years  since  to  New  York,  where  the  for- 
mer was  naturalized  on  tlie  lOth  of 'November.  1794, 
and  the.  latter  on  the  8th  of  July,  1804.  They  entered 
into  partnershii)  in  trade  in  1797,  and  established  their 
house  in  New  York,  in  which  they  were  al-ine  interest- 
edy  under  the  name  and  firm  of  J.  Lennx  and  W.  Malta 
land;  which  has  continued  to  the  present  time.  For 
fourteen  years  they  both  resided,  without  interruption, 
in  the  city  of  Kew  York,  carrying  on  the  business  of 
their  American  house,  as^  American  citizens ;  and,  as 
such,  they  hold  valuable  real  estate  in  the  city  and  in 
the  state  of  New  York^  and  al^o  hold  Ameriraii  regis- 
tered ships.  Lenox  still  i*esides  in  New  York  ;  but 
Maitland.  in  July  1810.  to  promote  the  interest  of  tJieir 
commercial  establishment  in  New  York,  by  attending 
the  salens  of  tlie  shipments  to  Eunipe  and  tlie  returns  to 
America,  went  to  Liverpool,  in  England,  where,  in  ISllf 
he  took  a  house  and  counting- romu  and  transacted  bu- 
siness for  the  said  concern,  under  the  name  and  firm  of 
W.  Maitland  and  Co.  consisting  only  of  said  Lenox  and 
Maitland  lie  has  long  sinc-^  givi«n  up  bis  counting- 
room  and  attempted  to  disposer  )f  his  houses  and  is 
still  in  England,  detained  there  by  sickness.  In  July, 
1812,  and  long  before  and  at  the  time  .of  tiie  capture  of 
the  Venus  by  the  Dolphin,  Lenox  and  Maitland  were 
the  sole  owners  of  the  said  ship  under  an  American 
i-egisteri  The  Venus  saileil  from  Liverpfw^l  for  New 
York,  on  the  4th  of  July.  181^  with  a  cargo  of  British 
produce  and  manufactures,  the  pr«)r<>(>ds  of  thefimds  of 
Lenox  an-l  Maitland*  with  instructions  to  wait  oif  the 
Hook,  to  know  if  the  goods  could  be  landed.  Proceed- 
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ing  with  her  cargo  on  this  voyage^  she  was  captured 
and  lioclled  as  has  been  before  stated. 

James  Magee  was  naturalized  9th  August,  ±SOS\  and 
has  ever  i»ince  resided  and  been  /established  in  New 
York. 

John  S«  Jones  was  naturalized  10th  December,  1795, 
and  resided  in  New  York  thirteen  years.  In  1810^  he 
went  to  Manchester  (England.)  and  arrangements  were 
made  for  shipping  goods  to  Magee,the  partner  in  New 
York. 

It  has  been  contended,  on  tliie  part  of  the  captors,  with 
i^egard  to  tlie  ship,,  that,  by  the  laws  of  the  United 
States,  she  is  not  to  be  deemed  an  American  ship,  nor 
entitled  to  the  bcneftis  of  an  American  register,  on  ac- 
count of  the  residence  of  Maitl  and  in  ;  Liverpool  for 
more  than  a  year. 

Admitting,  for  the  sake  of  argument,  that  this  posi- 
tion is  correct,  still  we  contend  that  the  ship  is  not  for- 
feited. She  has  merely  incurred  the  disability  attar'hed 
to  a  foreign  ship.  Her  owners  are  still  American  citi- 
zens, but  have  lost  the '  privilege  of  availing  themselves 
of  the  register.  It  is  contended,  however,  that  this  very 
disability  which  attaches  to  the  ship,  renders  her  belli- 
^rent  property.  This  is  truly  a  novel  doctrine. 
There  is  no  law  by  which  it  can  be  supported. 

As  to  tiie  right  of  Lenox  to  his  shares  of  the  ship, 
there  can  be  no  reasonable  doubt.  He  is  certainly  an 
American  citizen  and  has  done  nothing  to  forfeit  that 
character.  He.  has  been  naturalized  in  this  country, 
and  has  continued  to  reside  here  ever  since.  It  is  ^idj 
however,  that  he  has  made  a  Hdse  claim  to  the  white 
lead.  This  point  wUl  be  considered  in  the  course  of 
the  argument. 

Maitland,  it  is  true,  has  be^n  residing  in  England 
for  a  considerable  Hmeiiast :  and  it  is  upon  this  ground 
that  the  ship  and  cargo  is  claimed  hy  the  raptors.  They 
contend  that  his  residence  in  Englind  (although  an 
American  citizen)  clothes  him  with  a  hostile  character. 
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To  this  it  may  h^  aitiswered»  that  the  residence  which 
imparts  a  hostile  characti^r  must  be  rer*<)rnci'  connected 
with  some  act  ot  commerce  blemlejl  with  the  commer- 
cial transactions  of  the  enemy.  Mere  rcsideuce  does 
not  give  a  hostile  character,  so  long  as  ti.e  resident  re- 
frains from  all  voluntary  acts  tending  to  tluv  aid  and 
comfort  uf  the  enemy. '  If  he  engages  in  tlie  enemy's 
commerce,  he  must,  to  be  sure,  be  considered  as  an  en- 
emy ;  but  even  then,  only  to  the  extent  of  the  cominer- 
cia)  property  engaged  in  the  hostile  trade,  wliich  may 
chance  t6  be  captui*ed.  A  man  in  an  enemy's  country 
may  send  home  books  or  f  (irniture  purchased  before  the . 
war  for  his  own  use,  and  they  will  not  b^  hostile  proper- 
ty. There  must  he  a  trading  with  the  enemy  to  consti- 
tute an  oflTence.  Trading  is  essential ;  time  Is  not.  A 
mere  continuation  in  an  enemy's  country  aft(  r  tl.»e  com- 
mencement of  hostilities,  without  an>  act  of  tiade,  has 
never  been  decided  to  constituti*  a  man  an  enemy.  Sir 
W.  Scott  iiiniself  allows  a  person  found  in  the  rnemy's 
country,  a  reasonable  time  to  witlidraw  his  effects,  and 
even  to  trade  with  the  enemy  so  far  as  it  may  be  neces- 
sary for  tlie  removal  of  his  property.  3,  Roft.  17, 1^ 
The  Indian  Chief.  4,  Sob.  161, 195,  Madonna  delle  Ora- 
cle.   1,  Rob.  165, 196^  the  Hoop. 

.  But  it  is  said,  that  though  an  illegal  act  should  he 
proved  to  have  been  committed  by  Maittand,  yet  that 
Lenox  has  been  guilty  of  making  a  false  claim  to  part 
of  the  cargo,  wfiich  act  of  Lenox  has  criminally  affected 
the  property  of  Maitland. 

We  answer,  that  the  doctrine  on  the  subject  of  cov.cr- 
ing  enemy  property,  applies  only  to  neutrals  f  but  Le- 
nox was  a  citizen  of  tlie  United  States.  Besides,  it 
does  not  by  any  means  appear,  that,  in  making  this 
claim,  Lenox  was  influenred  by  a  fraudulent  motive. 
His  conduct  was,  in  all  probability,  owing  to  mistake, 
lie  had  not  seen  tlio  letters  and  papers  proving  the  pro- 
perty,  claimed  by  him,  to  belong  to  the  enemy;  and 
therefore  cannot  be  -supposed  to  have  known  that  fact. 

It  is  furrher  urgea  by  the  captors,  that  a  letter  by  the 
Laily  Gailatiii,  of  2'2d  Au.eust.  1812,  shows  that  ^^ur- 
chase  of  ^00  bags  of  cotton  was  made  by  Maitland^  af- 
ter k  nowlcdge  of  the  war: 


TI|K    - 
VEKUS. 

RAE, 
MASTSB» 
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THE  To  the  admisBibility  oi*  the  invoked  papers^  aincjtig 
YENUSy    wlucli  this  letter  is  one*  we  have  already  ubjected»  and 
RAE^      must  still  insist  upon  the  objection.     Setting  aside  those 
MASTER,  papers,  it  does  not  app<'ar  that  Maitland  did  purchase 
—  the  cotton  after  knowledge  of  the  war:  and  thc5  pre- 
sumption ought  to  be  in  his  favor.     But  suppose  this 
single  purchase  was  made  one  day  after  war  was  known 
to  exist)  (which  is  ail  the  captors  contended  for)  is  this 
sufficient  to  fix  a  hostile  character,,  especially  under 
circumstances  like  those    attending  this  transaction^^ 
when  it  was  universally  supposed  that  the  repeal  of  the 
oiHlers  in  council  would  have  put  an  end  to  the  war  ? 

With  re^art}  to  Jonesy  it  has  only  been  proved  that  he 
was  i*eRiding  in  England  a  few  months  aftt^r  the  com- 
tnencement  of  hostilities;  but  there  is  no  evid  ncc  that 
he  has  not  return'*d  •  nor  is  there  an>  evhJence  of  his 
halving  traded  with  the  enemy.  The  burthen  of.proif 
lies  on  <he  captors. 

Dextek»  in  reply. 

In  cases  like  that  now  before  the  Court*  the  advantage 
in  obtaining  evid  nee  is  clearly  on  the  side  of  the  Clai- 
mants. Tliey  huve  in  their  jMiwcr  the  knowledge  t)f  all 
thr  facts  i-elative  to  the. case.  The  evidence  in  prcRpa- 
ratorio  con.<^ists  of  tlie  documents  on  board  the  ship, 
and  the  tc^stimony  of  the  crew.  They  may  make,  out 
their  own  case.  If  the  evidence  in  their  favor  be  defici- 
ent, thoy  may  have  an  order  for  fjirther  iiyoof*  which 
does  not  give  the  captors  any  opportunity  of  inti^oduc- 
ing  further  evidence  on  their  part.  Under  circumstan- 
ces so  manifestly  advantageous,  if  the  Claimants  do  not 
fully  prove  their  case,  the  pi*esiimption  must  be.  against 
them.  >yhether  tl^e  Claimants  in  the  present  case  have 
satisfactorily  done  so,  it  is  for  the  Court  to  decide. 

With  regard  to  the  f(uestion  of  domicil. .  'flSr  fF*  f^coU 
has  decided  that  the  animus  Tnanendi  is  to  be  presumed 
under  cii*cumstanres  (lerfe^^tly  analogous  tb  those  of  the 
present  case.  What  are  the  facts  with  regard  to  the 
several  parties  whose  claims  are  now  disputed  ?  McGre- 
gor, it  appears,  is  a  native  of  Scotland :  he  became  a  citi- 
zen <»f  the  United  Staters  by  naturalization,  in  1795,  and 
resided  at  New  York  until  1802,  except  a  temporioy 
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visit  to  his  native  foinitry,  for  the  health'oT  his  wife.    In      the 
18()2.  lie  left  I4ew  York  fur  his  own  iiealth,  and  in  1801^,    VEirus, 
established  himself  in  a  house  of  trade  in  Liverpool  ^£n-      b^e, 
gland)  in  connexion  with  James  DennistQwrit  a  British  master. 

subject.    Two  other  partners  were  aft-  rWards  admittt  d» 

hotli  British  subjects.  -  M*Gre|B{or  >vas  the  only  one  of 
the  partners  who  resided  in  Liverpool » and  was  the  act- 
ing partner  of  the  concern.  He  married  a  second  wife 
in  Great  BritaiUf  and  had  80>'eral  children  there^  during 
his  residence  in  Liverpool. 

These  facts  are  abundantly  sufficient  to  fetablish  his 
domicile 

The  questions  ihcn*  remains — did  he  take  timely  and 
sufficient  steps,  after  knowledge  of  the  war,  U  divest 
himself  of  his  British  character,  and  return  to  the  tfni- 
ted  Statf's  ?  This  does  rot  apjMar.  On  the  contrary,  it 
appears  from  pa]icrs  invoked  and  introiluced  into'  this 
cn^iise,  and  it  is  notx^ontrndicicd,  that  he  cofitinued  bis  con- 
nexion with  his  Bntlsh  partners  ten  months  aftir  the 
declaration  of  war.  find,  as  acting  partner  of  the  hQiiBe« 
made  a  shipment  t^)  Halifax.  He  has  not,  in  any  of  his 
affidavit^,  declared  that  he  (!id  not  (*o?ttinue  his  ti*ade. 
The  testiniony  on  hi*  jiart  does  not  deny  all  secret 
trusts.  He  comes  in*o  Court  well  informed  of  the  suit, 
yet  without  tlie  bookst  articles  of  •pai'tncrship.  original 
biils  of  parrels,  and  the  other  pajiers  connected  with  the 
transactions  under  consideration. 

It  has  been  urged  in  his  defence,  that  being  a  commis- 
sion merchant,  having  the  proi)erty  of  others  in  his 
hands,  and  being  the  only  acting  ])arti;er  of  the  jBrm,  he 
was  Justified  in  remaining  in  Englanri  till  h^  could  wind 
up  his  businesin.  But  this  is  no  sufficient  justification. 
The  contracts  of  a  citizen  residing  abroad,  must  be  con- 
sistent with  the  interests  of  his  country.  If  the  good  of 
his  country  requires  his  rctura,  as  in  th^  event  of  war^ 
it  IS  Iria  duty  to  leave  his-  business  in  other  hrnds. 
M'Gfegor  might  have  left  iiis  alTaira  to  the  care  of  his 
pari;ners. 

Most  of  the  facts  with  regard  to  Maitland  have  been 
already  stated.  It  may  be  kddeil,  however,  that  he  con- 
tinued to  reside  in  England  and  was  transacting' bosi- 
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THE      ness  there  as  late  as  Apiil,  1815;  whereas  the  war 

vsNUS.    was  known  on  the  ^th  or  2Qth  of  July,  1812.-    Tn  his 

RAKf      letter  of  the  22d  of  August,  18J2,  in  which  he  informs 

MASTKR.  his  partner  of  a  piu'chase  of  coiton  wool  ho  had  just 

— — made,  he  says  nothing  of  any  intention  of  returning  to  the 

United  States. 

Hijs  continuance  in  England  is  d-jfcndod  on  TC'arly  the 
same  grounf'>s  as  that  of  McGregor ;  viz.  his  cxirnsive 
mercantile  concerns.-  Sickness  was  not  alleged  by  him 
as  kn  excuse,  till  ISlii  April.  1813. 

As  to  the  goods  shipped  by  jonos,  it  has  already  been 
uhscrvpd,  that,  in  his  letter  to  Magce  of  1st  of  July, 
181!*,  he  gives  him  t.is  o])tion  either  to  be  inteiTsted  in 
them  or  not.  Of  course,  at' the  time  of  tlio  s^^ijiment, 
they  Were  t!ie  sole  pr(»pcrty  of  Jones;  and  before  the 
letter  was  receceivod  by  Magee— i>efore  there  was  a 
possibility  of  !iis  making  an  election,  the  goods  were 
captured  ;  but  it  is  an  a^^knowlovig^d  rule  of  prize  law, 
that  the  character  of  goods  cannot  change  in  transitu  ; 
at  the  time  of  rapture,  t'jei^efore,  tlfcy  were  the  sole  pro- 
perty p(  Jones,  and  must,  we  contend,  be  condemned 
in  totoi 

Besides  the  particular  circumstances  which  have  been 
urgedin  justification  of  the  individnals  concerned  in  this 
cause,  a  general  defence  has  been  set  up;  viz.  That 
though  the  property  in  question  should  be  determined 
to  be  BritisI)^  ycf  it  came  here  under  the  faith  of  the  na- 
tion; and  is  therefore  entitled  U)  protection.  Vatfel,  it 
is  said,  lays  down  this  doctrine.  This  is  not  denied. 
Bi't  did  the  property  in  controversy  come  into  the  coun- 
try under  the  national  faith  ?  It  was  not  .here  at  the 
breaking  out  of  hostilities.  It  was  not  brought  into  tbo 
country  ur.til  after  the  deelaration  of  \Var;  imd  then  it  was 
brnuglit  in  as  a  prize  of  war.  'Resides,  if  it  was  consi- 
dered as  protected  on  this  principle,  why  was  the  attempt 
Inade  to  cover  it  under  the  name  of  McGregor  ?  This 
has  a  suspicious  appearance ;  and  shows  clearly  that  the 
Claimants  themselves  placed  little  reliance  on  the  cir- 
cumstance which  is  now  urged  in  their  defence. 

As  to  the  objection  to  the  admission  of  the  invoked 
papers,  it  need  only  be  observed  that  the  counsel  for  the 
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Cltdmants  is  uud^r  ami.stake  on  the  subject.    'There  was      thb 
an  order  for  fiirther  pnjof  on  the  part  of  the  captors ;    tbicus, 
and  under  tliat  order  these  papers  were  invoked.  uxie,, 

MASTER. 

The  ^at  question  of  law  on  the  subject  of  doinicil  —...—.—. 
yet  remains  to  be  examined. 

Three  classes  of  residents  are  recognized  by  the  law 
of  nations. 

1st.  Mere  residents. 

2d.  Domiciled  residents. 

3di  Natural  born  subjects. 

Before  entering  upon  the  discussion  of  the  main  ques- 
tion^ I  \Vould  remark,  \^ith  regard  to  some  observations 
which  have  fallen  from  the  counsel  for  the  Claimants 
respecting  the  severity  of  the  rules  adopted  by  tlie  Bri* 
tish  Coui-t  oPadmiralty,  titat  these  rules  have  been  appli- 
ed by  sir  W.  Scott  with  equal  rigor,  to  British  subjscts  as 
to  neutrals;  which  is  a  sufliricnt  answer  to  the  allegation" 
that  they  have  been  iiitroduced  merely  to  subservci  the 
gi'aspmg  policy  of  the  British  nation,  and  destroy  all 
neutral  coiumei"ce. 

With  re.e:ard,  then,  to  the  first  class  of  residents.  It 
is  .admitted  that  mere  residence  in  a  foreign  country j^  for 
a  particular  temporary  purpose,  without  engaging;  in 
the  commerce  of  tlic  country,  is  not  sufficient  to  change 
the  national  character. 

2d.  Residence  in  afoi-eign  country  connected  withtlie 
<jarrying  on  a  general  trade  and  mixing  in  tiie  commer- 
cial affairs  of  the  natLon^  constitutes  domicU;  thereby 
making  aman,  5?t6  modOf  a  subject  of  that  foreign  country, 
and  in  case  of  war  breaking  out  between  his  origin-.d  and 
adopted  country,  if  he  continues,  notwitiistanding,  to 
i^eside  and  trade-  in  the  latter,  he  is  to  be  considered  by 
his  original  country,  as  invested  with  ahostilo  character 
to  all  intents  and  purposes.  He  ought  not,  it  will  be 
admitted^  to  be  considered  in  this  light  immediately  on 
the  declaration  of  war :  lie  ought,  perhaps  to  be  allowed 
a  reasonable  time  to  make  his  election  whether  to  remain 
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THE  where  he  is  or  retutfi  to  bis  own  country*    Hesp^table 

TBiruSy  tf  thoritiesy  however^  have  said  tbat»  it  requiredy  he  is 

lUBf  hoiHif)  to  i^turn.    Sir  W^  SeoU  says  h^.  is  bound  iinine- 

MA8TER,  diately  to  put  himself  in  motion  to  return. 


S'd.  As  to  mere  native  subjects*  it  is  nee^lless  to  make 
any  remarks.  The  persons  whose  national  charactf^r  is 
now  in  question  are  natural  bom  subj  'Cta  of  Great  Bri- 
tain,  naturalized  in  the  United  States*  and  who  after- 
wards returned  to  the  country  of  their  nativity.  Thcap 
persons*  we  contend*  ai'e,  even  witlif\ut  tlie  intervention 
of  a  war*  as  much  British  subjects  as  if  they  h'^d  never 
been  naturalized  in  another  country.  The  Brlish  ;^- 
vernmcnt  had  a  right  to  prevent  their  return  to  th«  Uni- 
ted States.  In  saying  t1)is«  we  would  not  bo  undcratood 
as  admitting  tlie  legality  of  imprnssmcnt^  the  cases  arc 
materially  itiffcrent. 

The  naturalization  law  of  tlie.  United  States  requires 
permanent  rcsidettce :  and  no  longer  than  tliat  resKlence 
continues*  can  a  man  claim  tl^e  privileges  of  naturaliza- 
tion. Before  he  can  be  t^dmittcd  to  those  privileges*  he 
must  abjure  all  aHegiance  to  the  state  of  wliich  he  was 
before  a  citizen.  By  so  doing*  h;'>  binds  himself  not  to 
return  to  that  state.  By  returning  he  violates  his  oath ; 
and  ran  thereafter  claim  no  pr«>tection  fr'>m  the  country 
which  he  has  thus  abandoned.  Aiij\iration  does  Ufit  ab- 
solve him  from  his  former  allegiance ;  lie  may  incur  new 
duties*  hjut  he  cannot  swoar  away  his  old  obligations.  It 
is  for  this  Court  to  exjilain  the  true  meaning  of  the  law 
of  naturalization.  It  may*  however*  be  observed*  that 
neither  the  constittition  nor  the  la^vs  of  the  United  States 
con'^ider  a  naturalized  citizen  in  the  same  light  as  a  na- 
tive. The  laws  of  Gii^at  Britain,  also,  and  indeed  the 
laws  of  evei*y  country*  make  a  distinction  between  the 
two.  A  native  is  cimsidercd  as  a  citizen  wherever  he 
goes;  but  a  peison  naturalized  is  no  longer  looked  upon 
tkH  a  citizenytthan  while  he  continues  in  hisadopted  coun- 
try. No  nation  confei'S  the  privilege  of  naturalization 
without  an  equivalent.  No  nation  extends  its  prote4)tion 
to  naturalized  subjf'ctsy  if  they  return  to  their  former 
cou-;try.  And  shall  we  be  an  exception  ?  Shalt  we  be 
the  first  to  extend  to  naturalized  foreigners  this  Quix- 
otic protection  ? 
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The  expression  <<  adjidtmuiriusqw  regis^'*  from  Col*      rrHB 
vtn's  coscy  has  been  mis-traiislate<^  <•  the  faith  of  both    ykn  9, 
kings."    Had  that  'be<*n  the  inea:niiig  of  the  phrase  it    .  rae, 
would  have  been  utrumque  regiin^  in  the  plural :  I'he  masTeb. 
meaning  is^  that  a  man  may  be  the  subjoct  of  either  pow-  «i— — .— ^ 
er  according  to  his  residence.     Wei*e*the  doctrine,  that 
he  may  be  the  sabject  of  both*  cori*cct,  be  would  have  it 
in  his  power  to  enjoy  the  privileges  of  both  governments^ 
without  being  subject  to  the  duties  of  either. 

With  regard  to  the  false  claim  of  Lenox.  It  is  a  rule 
of  prize  law,  that  a  man  who  makes  a  false  daiin  to  pro- 
tect enemy  propei*ty,  forfeits  any  property  uf  his  own 
that  may  be  captui^ed  with  it.  This  Lenox  appears  to 
have  done  with  rospect  to  the  white  lead.  If  he  haSf 
not  only  his  own  pro|)erty  is  fur&itedi  bnt  that  of  Mait- 
land  his  partner  must  shiiro  the  saule  fate.  What  has 
beeusaid  by  tlie  counsel  for  the  Claimants  to  exculpate 
Lenoxy  is  mere  conjecture. 

! 

I  As  to  the*  ship.    It  is  clear  that  the  register  was  im- 

I  prf>pei-Iy  obtained — not  to  stiy JraudulenUy.  M  aidand,  by 

I  residing  in  Kngland,  was  not  entitled  to  an  American 

i  register.    Lenox,  by  ctMicealing,  when  on  oaih»  the  fact 

of  Maiiland's  resilience  in  England,  becomes  particeps 
criminis^  and  if  the  mixes  his'intereM  with  that  of  his 
partner,  the.  same  decree  must  be  i*endered  as  to  the  pro- 
perty uf  both. 

Stockton,  with  regard  to  the  withholding  of  pa|)ei'8 
with  which  MTfiTgor  was  taxed  by  the  counsel  on  the 
opposite  side,  stated  that  the  deciee  of  the  C'^utt  below 
was  only  rendered  in  Octt)ber  last,  when  M'Orcgor  had 
the  fiest  intimation  that  the  papers  were  eeqoired;  sinco 
which,  thOi*e  had  not  been  time  to  obtain  ihem. 

Saturdays  March  i2tL    Msenl*..Jji\WGsroN.  J. 

Washington,  J.  after  stating  the  facts  of  the  case, 
delivered  the  opinion  of  the  majority  of  the  Court  as 
follows : 

The  claims  of  Maitland,  McGregor  and  Jones  are  re- 
sisted, in  toto,  upon  an  objection  to  the  national  charac* 
ter  of  the  Claimants.    The  general  question  alTectiiig 
VOL.  VUI.  S6 
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THE      tliesc  parties^  willy  for  the  present,  be  postponed  in  order  to 

vENt's,    dispose  of  particular  objections  which  ai-e  made  to  all 

RAE,      the  claims,  either  in  whole  or  in  part,  and  which  will 

MASTER,  dopend  on  the  particular  circumstances   applying  to 

-«—..«—.  those  cases. 

1.  The  first  claim  that  will  be  considered  will  be  that  of 
Lenox  and  Maitlatid  to  the  100  casks  of  white  lead, 
which  -  it  }s  contended,  is  the  projiorty  of  Thos.  Holloway, 
an  acknowledged  British  subject,  but  sliippod  in.  June, 
1812«  by  Wiu.  Maitland  &  Co.  (a  house  established  in 
Liverpool,  and  composed  *of  Win.  Maitland  and  James 
Lenox)  to  Lenox  and  Maitland,  a  house  establishc  d  at 
New  Y<rk.  and  composed  t>f  the  same  parties.  To  es- 
tablish the  fact  of  pr  »perty  in  Thos.  lloUoway,  the  cap- 
tor regies  upon  fiic  following  rvidence:  The  original 
bill  of  jxarcels,  enrlos(*?I  in  a  lettr  under  dat<»  of  the  3(1  of 
July,  1812,  from  Wm.  M&itland  &  Co.  to  Lenox  and 
Maitland,  which  is  headed  thus,  <«Thos.  Hollo  way 
bought  of  Thomas  Walker  &  Co.  lead  merchant^,'* 
dated  June  2d,  181^.  In  corroboration  of  this  prima  fade 
evidv*nce  of  property  in  Holloway,  the  freight  and  pri- 
mage of  this  lead  is  cast  in  the  margin  of  the  bill  of 
lading,  but  no^  so  upon  tlie  acknowledged  property  of 
L<*n'>x  and  Maitland,  the  owners  of  the  ship,  and  in- 
clud.'d  in/tlic  s*ame  hill  of  lading;  from  which  circum- 
stance it  is  arg!ied  that  this  article  did  not  belong  to 
Lenox  and  Maith^in^l ;  since,  if  it.  did,  no  freight  could 
have  been  cliarged  on  it,  any  moi*c  than  upon  the  other 
par>s  of  tlie  cargo  claimed  by  thorn.  In  addition  to 
this,  in  a  list  of  good.s  shipped  by  Wiii.  Maitland  &  Co. 
by  tins  vessl,  on  account  of  .and  consigned  to"  Lenox 
and  Maitland,  and  enclosed  in  a  letter  of  the  22d  Au- 
-gust,  1812,  from  tjie  former  to  the  latter,  by  the  Lady 
Galh.tin,  all  the  goods  claimed  by  th»t  house  separate- 
ly, and  also  by  them  and  McGregor  jointly,  are  enume- 
rated, vxcept  this  parcel  of  white  lead.  This  evidence 
is  certainly  very  strong  to  fix  a  hostile  character  on 
this  property ;  and  is  rendered  conclusive  by  the  omis- 
sion of  Maitland,  in  his  affidavit  made  under  the  order 
for  fuMhcr  proof,  to  say  any  thing  in  relati^m  to  the 
whi^e  lead,  although  he  is  very  particular  as  to  all  the 
other  jn'op  rty  claimed  hy  Len'tx  and  Maitland,  and  by 
that  house  jointly  with   McGregor.    This   Court  is 
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therefore  of  opinion  that  the  Court  below  did  right  in      tsA 
rejecting  this  claim.  vsnvb^ 

JIAE, 

2.  The  Qext  claim  to  be  considered*  is  that  of  Magee  mastbb. 
and  Jones  to  a  part  of  the  cargo  on  board  of  this  vessil.  -^— ..— -^ 
Magce  is  |l  citizen  of  the  United  States*  settled  in  New 
fork*  and  codnected  with  Jones  in  a  house  of  trade. 
It  is  urged  by  the  captors  that  the  whole  of  this  pro- 
perty ought  to  have  been  condemned  as  the  sole  proper- 
ty of  Jones*  The  bill  of  laciing  of  these^  goods  expresses 
them  to  be  shipped  by  McGregor  &  Co.  unto  and  on 
account  of  James  Magee  &  Co.  of  Mew  Yoik.  The  in- 
voice is  signed  hy  Jones*  at  Manchester*  in  England* 
and  describeis  tliem  as  goods  to  be  shipped  on  board  the 
Yenusi  and  to  be  consigned  to  James  Magce  &  Co.  of 
New  York ;  but  it  does  not  specify  on  whose  account 
and  risk.  In  a  letter  from  Jones  to  Magee,  dated  the 
ist  of  July*  1812*  covering  an.  invoice  of  these  goods* 
he  says  **  they  are  to  be  sold  on  joint  account,  or  on 
mine  at  your  option/'  The  whole  question*  as  to  the 
exclusive  property  of  Jones  in  these  goods,  is  rested* 
by  the  captors*  u^Kin  the  above  expressions  giving  an 
option  to  Magee  to  be  jointly  concerned  or  not  in  the 
shipment.  The  question  o(  law  is,  in  whom  the  right 
of  proftorty  was  at  the  time  of  capture  ?  To  eflcct  a 
chuige  of  pi'operty  as  between  seller  and  buyer*  it  is 
essential  tl.at  there  should  be  a  contract  of  sale  agreied 
to  by  both  parties ,  and  if  the  thing,  agreed  to  be  sold* 
is  to  be  sent  by  the  vendor  to  the  vendee,  it  is  necessa- 
ry to  the  perfection  of  the  contract  tliai  it  aliould  be 
delivered  to  the  purchaser  or  to  his  agent,  wMch  the 
master,  to  many  puiTioses,  is  considered  to  be.  The 
only  evidence  of  a  contract,  such  as  is  now  set  up*  ap- 
pears in  the  affidavit  of  Magee;  who  states  th^t,  in 
1810*  he  was  in  England,  and  agreed  with  Jones  that 
the  latter  should  ship  goods  on  joint  account,  when  the 
intercourse  between  the  two  countries  should  be  open- 
ed; and  that,  in  consequence  of  this  agi*eemcnt,  the 
present  shipment  was  made.  Now  admit  that  such  an 
agreement  was  made,  yet  the  .delivery  of  the  goods  to 
the  master  of  the  vessel  was  not  for  the  use  of  Mageo 
and  Jones,  any  more  than  it  was  for  the  use  of  the  ship- 
per solely;  and,  consequently,  it  amounted  to  noth^ig 
so  as  to  divest  the  property  out  of  the  shipper,  untd 
Magee  should  elect  to  take  them  on  joint  account*  or 
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TH£      to  act  as  the  agent  of  Jones.     Until  Uiis  t^lection  was 
t£NU89    niade,  the  goods  were  at  the  risk  of  the  shipper^  which 
B  4£,      is  conclusive  as  to  tiie  right  of  pi*operty« 

MASTER. 

•"-^ — ^     d.  The  next  claim  is  that  of  Lenox  and;  Maitland  to 

the  ship.  'J'he  fstcts  in  relation  to  this  aahject  ai*e,  thai 
James  {jenoxy  as  joint  owner  with  W.'  Maitland  of  this 
8hip«  obtained,  in  November*  1811,  a  register  for  her, 
which  was  f^sinted  u}Km  his  oath,  that  he,  tog**th:  r  with 
W.  Maitland,  oftlie  city  of  Mw  Yark^  merchant^  were 
the  only  (jwners.  At  this  time,  Maitland  was  d*tmiciled 
in  Great  Britain  ;  and  it  is  contended  that  the  state- 
ij^ent,  that  Maitland  was  of  New  York,  was  untrue,  and 
subjected  the  vessel  to  forfeiture,  unHer  the  act  of  con- 
gress of  the  Sist  of  December,  179^2 ;  and  that  although 
no  claim  is  interposed  for  the  United  States,  still  the 
forfeiture  produced  by  the  misconduct  of  Lenox,  is  suf- 
ficient to  turn  him  out  of  Court,  whatever  disposition 
may  ultimately  be  made  of  the  propeity.  1'he  rulQ  of 
the  prize  Court  is  corrc*ctly  stated  in  this  argument ; 
and  the  only  question  is,  whether  a  forfeiture  did  accrue 
to  the  United  States.  The  act  of  congress  directs  that 
the  owner  who  takes  the  oath,  in  case  there  are  more 
than  one  owner,  shall,  in  his  oath,  S{)ecify  the^  names 
anil  piaces  of  abodf  of  such  owners,  and  that  they  are 
citizens  of  the  United  States,  if  such  be  the  fact ;  and 
if  one  or  more  of  them  reside  abroad,  as.  a  partner  or 
pai*tners  in  a  co-partnership  consisting  of  citizens,  and 
oarr>  ing  on  trade  with  the  United  States,  that  such  is 
the  case.  The  law  then  procc*eds  to  declare,  that  if  any 
of  the  matters  of  fact  in  the  said  loath  alleged,  within 
the  knowledge  of  tfie  party  swearing,  shall  not  be  true^ 
the  ship  shall  be  forfeited  to  the  United  States.  It  can- 
not be  denied  that,  at  the  time  this  oath  was  taken, 
W.  Maitland  was  a  resident  merchant  of  Great  Bri- 
tain, carrying  on  trad^^  with  the-  United  States ;  a  fact 
totally  inconsistent  with  that  alleged  in  the  oath,  that 
he  was  of  the  city  of  New  York.  It  is  probable,  and 
t^o  Conrt  is  willing  to  believe,  that  tliis  statement  was 
innT)C^^ntly  made,  undi  r  a  misconception  of  the  real 
character  which  the  foreign  domicil  of  Maitland  had 
impressed  upon  him.  But  still,  the  law  required  ex- 
|>llcitness  on  this  point,  and  marked  the  distinction  between 
9^  |>erson  residing  abroa<l,  and  one  i-esiding  within  the 
United  States.    It  must  be  admitted,  in  point  of  law. 
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that  the  fact  ^worn  to  by  Leiittx  was  not  true ;  and  the      this 
coiisequenpe  is  a  forfeiture  of  the  sliip  to  the  United    venus^ 
States,    /rheciaini,  thefefore,  uf  Lenox  and  Maitland      bae, 
to  this  vessel  niifst  be  rej^ted.    What  order  shall  be  MAsfrER. 

made  as  to  the  ultimate  dispttsition  of  the  property, , 

must  depend  upon  tlie  opiiiiou  which  this  vourt  may 
give  in  some  other  cases  touching  this  subject 

The.  great  question  involved  in  tliis,  and  many  dther 
of  the  prize  rases  which  havv'  been  argued,  is»  wliethcr 
t.be  propet'ty  of  tliese  Claimants  who  were  settled  in 
Great  Britain,  and^engaged  in  the  commerce  of  that 
country,  shipped  before  they  had  a  knowledge  of  the 
war,  but.V^cb  was  captured,  after  the  declaration  of 
war,  by  aft  American  crui2ier,  ought  to  be  condemned 
as  lawful  prize,  it, is  contended  by  the  captors^  that  as 
tiiesc  Claimants  had  gained  a  doaiicil  in  Great  Britain, 
and  continued  to  enjoy  it  up  to  the  time  when  war  was 
declared,  and  when  these  captures  were  made,  they 
must  be,  considered  as  British  subjects,  in  reference  to 
this  property,  and,  consequently,  tliat  it  may  legally 
be  seized  as  prize  of  war,  in  liKc  manner  as  if  it  had 
belon/ii^ed  to. real  British  subject*).  Btt  if  not  so,,  it  is 
then  insisted,  that  these  Claimants  having,  after  their 
naturalization  in  the  United  States,  returned  to  Great 
Britain,  the  country  of  their  hiilh,  and  there  re-settled 
tliemsclvcs,  they  became  redintegrated  British  subjects, 
and  ought  to  beconsidered  by  this  Court  in  the  same 
light  as  if  they  had  never  emigrated.  On  the  other 
side  it  is  argued,  that  American  citizens  settled  in  the 
country  of  the  enemy,  as  these  persons  wei^e,  at  the 
time  war  was  declared,  were  entitled  to  a  i-easonable 
time  to  elect,  after  they  knew  of  the  war,  to  remain  there, 
or  to  return  to  the  United  States  ;  and  that,  until  such 
election  was,  boiiajide^  made,  the'  Courts  of  this  country 
are  bound  to  consider  them  as  American  citizens,  and 
their  property  shi|)pcd  before  they  had  an  opportunity 
to  make  this  election,  as  being  protected  against  Ameri- 
can capture. 

There  being  no  dispute  as  to  the  facts  upoi^  which 
the  domicil  of  these  Claimants  is  asserted,  the  que^tirms 
of  law  ah>ue  remain  to  be  considei^ed*   They  are  two^ — 
First,  By  what  means  and  to  what  extent,  a  national 
character  may  be  impressed  upon  a  person,  different 
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THE      from  tliat  which  permane^it  allegiance  gives  kirn?  and 
\RVV99    secondly.  What  are  the  legal  consequences  to  which 
RAE,      tliis  acquired  character  may  expose  him,  in  the  event  of 
MASTER*  a  war  taking  place  between  the  country  of  hfs  residence 
— >— and  that  of  his  birth,  or  in  which  he  bad  been  natu- 
ralized ? 

1.  The  writers  upon  the  law  of  nations  distinguish 
between  a  temporary  residence  in  a  foreign  country,  for 
a  siiecial  puriiose,  and  a  residence  accompanied  with  an 
intention  to  make  it  a  permanent  place  of  abode*  The 
latter  is  styled  by  Vattel,  domiciif  which  he  defines  to 
be,  <<  a  habitation  iixed  ik  any  -place,  with  an  intmtion 
of  always  staying  there/'  Such  a  person,  says  this  au- 
thor, becomes  a  hiember  of  the  new  society,,  at  least  as 
a  permanent  inhabitant,  and  is  a  kind  of  citizen  of  an 
inferior  order  from  the  native  citizens;  but  is,  neverthe- 
JcMS,  united  and  subject  to  the  society,  without  partici^ 
patin^  in  all  its  advantages.  This  right  of  domicU*  he 
continues,  is  not  established,  unless  the  person  makes 
sufficiently  known  his  intention  of  fixing  thei*e,  either 
tacitly,  or  by  an  express  declaration.  Vait  p,  92, 93 — 
Grotius  no  where  uses  the  word  domicil,  but  he  also 
distinguislies  between  those  who  stay  in  a  foreign  coun- 
try by  tlie  necessity  of  their  aftairs,  or  from  any  other 
temporary  cause,  and  those  who  reside  there  from  a 
permanent  cause*  The  former  he  denominates  sfrait- 
gers,  and  the  latter,  subjects ;  and  it  will  presently  be 
seen,  by  a  I'efei-ence  to  the  same  author,  what  different 
consequences  tliese  two  characters  draw  after  them* 

The  doctrine  of  the  prize  Courts,  as  well  as  of  the 
Courts  i>f  common  law,  in  England,  which,  it  was  hint- 
ed, if  not  asserted,  in  argument,  had  no  authority  of 
universal  law  to  stand  upon,  is  the  same  with  what  is 
stated  by  the  above  writers ;  except  that  it  is  less  gener- 
al, and  confines  the  consequences  resulting  from  this 
acquired  character  to  the  property  of  those  {lersons 
engaged  in  the  coiiimerce  of  the  country  in  which  they 
reside* 

It  is  decided  by  those  Courts,  thaj:  whilst  an  English- 
man, or  a. neutral,  resides  in'a  hostile  country,  he  is  a 
subject  of  that  country^  and  is  to  he  considei*ed,  (even 
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by  his  own  or  native  country »  in  the  former  case)  fte      tub 
having  a  hiistile  character  impressed  upon  him«  venus^ 

RAE, 

In    deciding   whether  a  person  'has  obtained  the  mastck. 

right  of   an   acquired   domiciU   it  is  not  to  be  ex 

pected  that  much,  if  any^  assistance  should  be  deriv- 
ed from  mere  elementary  writers  on  the  law  of  na- 
tions. They  caVi  only  lay  down  the  general  principles 
of  law ;  and  it  becomes  the  duty  of  Courts  to  establish 
rulf^  for  the  proper  application  of  those  principles*  The 
question,  whether  the  person  to  be  affected  by  the  right 
of  domicil  had  sufficiently  made  known  his  intcn* 
tion  of  fixing  himself  permanently  in  the  foreigi 
country,  must  depend  upon  all  the  circumstances  of  tht 
case.  If  he  had  made  no  express  declaration  on  the 
subject^  and  his  sc'cret  intention  is  to  be  discovered,  his 
acts  must  be  attended  to,  as  affording  the  most  satisfhc- 
tory  evidence  of  his  intention.  On  this  ground  it  is, 
that  the  Courts  of  Eiigland  have  decided,  that  a  per- 
son who  removes  to  a  foreign  country,  settles  him- 
self there,  and  engages  in  the  trade  of  the  country,  fur- 
nishes, by  these  acts,  such  evidence  of  an  intention  per- 
manently to  reside  tliero,  as  to  stamp  him  with  the  na- 
tional character  of  the  state  where  he  resides.  In  ques- 
tions on  this  subject,  the  chief  point  to-be  considered,  is 
the  animus  manendi;  and  Courts  at*e  to  devise  such 
reasonable  rules  of  evidence  as  may  establish  the  fact 
of  intention.  If  it  sufficiently  appear  that  the  intention 
of  removing  was  to  make  a  permanent  settlement,  or 
for  an  indefinite  time,  the  riglit  of  domicil  is  acquired 
by  a  residence  even  of  a  few  days.  This  is  one  of  the 
rules  of  the  British  Courts,  and  it  appears  to  be  per- 
fectly'reasonable.  Another  is,  'that  a  neutral  or  sub- 
ject, found  residing  in  a  foreign  country  is  presumed 
to  be  thei'e  atfifiio  manttuli ;  and.  if  a  state  of  war  should 
bring  his  national  character  into  question,  it  lies  upon 
him  to  explain  the  circumstances  of  his  residence — The 
JBern(m9 1,  Rob.  86, 102.  As  to  some  otiier  rule$  of  the 
prize  Courts  of  England,  particularly  those .  which 
fix  a  national  character  upon  a  person  on  the  ground 
of  constructive  residence,  or  the  peculiar  nature  of  hi€ 
trade,  the  Court  is  not  called  upon  to  giv^e  an  opinion 
at  tills  time  :  because,  in  this  case,  it  is  admitted  that 
the  Claimants  had  arqiiire d  a  right  of  dimiiril  in  Great 
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THE      Britain,  at  the  time  f)f  the  breaking  out  of  the  war  be*- 
VENU8,    tween  that  country  and  the  United  Stt^tes. 

BA£9 

MA8TEH.  2.  The  next  queistioh  is,  what  are  the  consequences  to 
-— --— —  which  this  acquired  doinicil  may  legally  expose  the  per*' 
son  entitled  to  it,  in  the  event  of  a  war  taking  place 
between  the  government  under  which  he  resides  and 
that  to 'which  he  owes  a  permanent  allegiance  ?  A  neu- 
tral in  his  situation,  if  he  should  engage  in  open  hos- 
tilities with  the  other  belligerent,  would  be  considered 
and  treated  as  an  enemy.  '  A  citizen  of  the  other  belli- 
gerent could  not  be  so  con.sidei*ed,  because  he  could  not, 
by  any  act  of  hostility,  render  himself,  strictly,  spraking, 
an  enemy,  ctmtrary  to  his  permanent  allegiance.  But 
although  he  cannot  be  consideivd  an  enemy,  in  the 
strict  sense  of  the  word,  yet  he  is  deemed  suth,  with  re- 
ference to  the  seizure  of  so  much  of  his  property  con- 
cerned in  the  trade  of  tlic  enemy,  as  is  conn<*ctfd  with 
his  residence.  It  is  found  adhering  to  the  enemy. 
He  is  himself  adliering  to  the  enemy,  although  not 
criminally  so,  unless  he  engages  in  acts  of  hostility 
agslinst  his  native  country,  or,  ptobsiblv,  refuse's, 
when  requir^ed  by  his  country,  to  retarn.  The 
same  rule,  as  to  property  engaged  in  *h«.  commerce  of 
tlie  enemy,  applies  to  neutrals;  and  fur  the  same  reason* 
The  converse  of  this  rule  inevitably  applies  to  the  sub- 
ject of  a  belligerent  state  domiciled  in  a  neutral  roun-. 
try  5  ho  is  deemed  a  neutral  by  hotli  hcllig  rents*. ^ilh 
reference  to  the  trade  which  he  carries  on  with  the  ad- 
verse belligerent,  and  with  all  the  r(.*st  oif  tlie  world* 

But  this  national  character  which  a  man  acquires  by. 
residence,  may  be  thrown  off  at  ploasi:re,  by  a. return 
to  his  native  country,  or  even  by  turning  his  hack  on 
the  country  in  which  he  has  resided,  on  his  way  to  ano- 
ilier.  To  use  the  language  of  sir  W»  ScotL  it  is  .an  ad- 
ventitious character  gained  by  residence,  and  which 
ceases  by  non-residence.  It  no  longer  adheres  to  the 
p'arty  from  the  moment  he  puts  liimself  in  motion,  bona 
fide^  to  quit  the  country  sine  animo  revertvnilu  3  ffijft.^ 
17,  12.  The  Indian  Chief.  The  i-e^snuabl  ness  >  f  this 
rule  can  hardly  be  disputed.  Having  once  acquii*efl  a 
national  diaracter  by  residence  in  a  ioreigh  country,  he 
ought  to  be  bound  by  all  the  consequences  of  it.  until 
he  has  thrown  it  off^  either  by  an  actual  return  to  his 
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A^iTe  cbuntry,  or  tci  that  where  he  was  naturalhsed,  or  thb 
by  commencing  his  removal,  bona  Jide,  and  without  an  t£)<us, 
intention  of  returning.  If  any  thing  ^liort  c»f  actual  re-  ra  l, 
moval  be  admitted  to  work  a  change  in  the  national  master. 
character  acquired  by  residence,  it  soems  perfect  y  rea*  • 
sonabie  that  the  evidence  of  a  bona  fide  intontion  to  fc- 
mov&  should  be  such  as  to  leave  no  doubt  of  its  since  i. 
ty.  Mere  declarations  of  such  an  intention  ought 
never  to  be  relied  upon»  when  contrudi.ctfd,  or  at  least 
rendered  doubtful,  by  a  continuance  of  that  rcsidevice 
which  impressed  the  character.  They  may  have,  been 
made  to  deceive;  or,  if  sincerely  made,  they  may  never 
be  executed.  Even  the  party  himself  (^ught  not  to  be 
bound  by  them,  because  he  may  afterwards  find  reason 
to  (change  his  determination,  and  ought  to  be  permitted 
to  do  so.  But  when  Jie  accompanies  those  d'^larations 
by  acts  which  s|ieal(  a  language  not  to  be  mistaken,  and 
can  hardly  fail  to  be  consummated  by  actual  removalf 
the  strongest  evidence  is  affordcd^which  the  nature  of 
such  a  ca^e  can  furnish.  And  is  it  not  proper  that,  the 
Courts  of  a  belUgei*cnt  nation  should  cieny  to  any  per- 
son the  right  to  use  a  charactisr  so  equivocal,  as  to  put 
it  in  his  power  to  claim  which  ever  may  best  suit  his 
purpose,  whcn.it  is  called  in  question?  If  \\h  property 
be  taken  trading  with  the  enemy,  shall  he  be  allowed  to 
shield  it  from  confiscation,  by  ail  ging  that  he  had  in- 
tended to  remove  from  the  country  of  the  enemy  to  his 
9wn,  then  neutral,  and,  therefore^  that,  as  a  neutral, 
the  tmde  was  lawful?  if  war  exist  uetween  the  coun- 
try of  his  residence  anrl  his  native  country,  and  his  pro- 
perjty  be  seiascd  by  the  former,  or  by  the  latter,  shall  h« 
be  heard  to  »ay  in  the  former  case,  that  lie  was  a  domi- 
ciled subject  of  the  country  of  the  captor,  and  in  the 
latter,  that  he  was  a  native  subject  of  the  country  of 
that  captor  also,  because  he  had  dedari^d  an  intention, 
to  resume  his  native  character;  and  thus  to  parry  the 
belligerent  rights  of  both  ?  It  is  to  guard  against  such 
inconsistencies,  and  against  the  frauds  which  such  pre- 
hensions, if  tolerateil,  would  sanction,  that  the  rule 
above  mentioned  lias  been  adopted.  Upon  what  sOund 
principle  can  a  distinction  be  framed  between  the  case 
of  a  neutral,  and  the  subject  of  one  belligerent  flomicil- 
ed  in  the  country  ojf  the  other  at.  thci  breaking  out  of 
th^  war?  The  property  of  eacli,  found  ei'gaged  in  th« 
•ouimerce  of  their  adopted  country^  belonging  to  thcm/i 
VOL.  VIII.  S« 
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THIS      before  the  war,  in  their  cfejiraf  ter  of  subjects  of  that 
VENUS,    country,  so  long  as  they  continued  to  retain  their  domi* 
KAE,      oil ;  and  when  a  state  of  war  takes  place  between  thai 
MASTER*  country  and  any  other,  by  which  the  two  nations  and 
all  their  subjects  become  enemies  to  each  other,  it  fol- 
lows that  rhe  property,  which  was  once  the  property  of 
a  friend,  boloneys  now,  in  reference  to  that  property,  to 
an  enemy.   This  doctrine  of  the  coiumon  law  and  prize 
Courts  of  Enj^land  is  founded,  like  that  mentioned  under 
the  first  bead,  upon  national  law;  and  it  is  believed  to 
be  strongly  supported  by  reason  and  justice.    It  is  laid 
down  by  GrotiuSf  p.  563,  <*that  all  the  subjects  of  the 
*<  enemy  who  are  such  from  a  permanent  cause,  that  is 
•<  to  say,  settled  in  the  country,  are  liable  to  tlie  law  of 
«  reprisals,  whether  they  be  native^  or  foreigners ;  but 
*<not  so  if  they  are^only  trading  or*  sojourning  Cor  a 
^<  little  time/'     And  why,  it  may  be  confidently  asked, 
should  not  the  property  of  such  subjects  be  exposed  to 
the  law  of  reprisals  and  of  war,  so  long  as  the  owner 
retain9  his  acquired  domicil,  or,  in  the  words  otGrotius, 
continues  a  permanent  rvisidcnce  in  the  country  of  the 
enemy  ?   They  were  before,  and  continue  after  the  war, 
bound,  by  such  I'esidenre,  to  the  society  of  which  they 
^re  fn^^mb'j*s,  subject  to  the  laws  of  tlijc  state,  and  ow- 
ing a  qUaiified  allegiance  thereto;  they  ai-e  obliged  to 
defend  ft,  (with  an  exception  in  favor  of  such  asuhject, 
in  relation  to  his  native  country)  ia  return  forthttpro- 
tiection  it  affords  theiii,  and  the  privilege  s  which  the 
Ifiws  bestow  upon  t-tem  as  subjects.    Tlie  pro[ierty  of 
such  persons,  equally  with  t!iat  of  the  rij^tivc  subjects  in 
their  totality,  is  to  be  considered  as  the  goods  of  the 
nation,  in  regard  to  otiier  states.     It  belongs,  in  some 
sort,  to  the  state,  fi-om  the  right  which  she  has  over  the 
gooclB  of  its  citizens    which  make  a  part  of  t*ie  sum 
totd  of  its  riches,  und  augment  its  power.     Vatt*  i*T, 
andalso  H.  1,  c;  14,  §  182.    In  reprisals,  continues  the 
same  author,  we  seize  on  the  pwperty  of  the  subject, 
just  as  we  would  that  of  the  sovereign ;  every  thing 
that  belongs  to   the   nation   is   subject  to   re|n'isals, 
wherever  it  can  be  seized,  with  the  exception  of  a  de« 
posit  entinisted  to  the  public  faith.    ^.2,  c  18,  §  3i4. 
Now  if^a  permanent  residence  constitutes  the  person  a. 
subject  of  the  country  where  he  is  setthd,  so  long  as 
he  continues  to  reside  thece,  and  siibjects  his  property 
to  the  law  of  reprisals,  as  a  part  of  the  property  of  tl^ 
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nation,  it  would  seem  difficuU  to  maintain  that  the  same  thk 
coi^srquenccs  would  not  I'oUow  in  the  case  of  an  open  vkkus, 
and  public  wai>  whithei*  between  the  adopted  and  na-  'Ra^', 
tivt  c.ounlt'ies  of- persons  so  domieiied,  or  between  the  mastbb. 
forn.er  and  any  other  nation.  If,  then^  notliing  but  an  —.»— ..^ 
actual  i*emovaU  or  a  brmajide  beginning  to  reuiove«  can 
change*  a  national  cliaracter.  acquired  by  don;icii,  and 
itV  at  the  time  of  the  inception  of  tlie  voyage,  as  well 
as  at  the  time  of  capture,  the  property  belonged  to  such 
domiciled  person  in  his  char'urter  of  a  subject*  wlmt  is 
there  that  does,  or  ought  to  exempt  it  from  capiure  by 
the  privateei*s  of  his  native  country*  if,  at  the  time  of 
captuiT^  he  continues  to  I'eside  in  the  coiintty  of  the  ad- 
verse belligerent?  .  It  is  contended  that  a  liative  or  na- 
turalizid  subject  of  one  country,  who  is  8i:rprised  in 
th-  c;ountr}''  where  he  wsis  domiciled  by  a  declaration 
of  war,  ought  to  have  time  to  make  his  election  to  con- 
tinue tli<*i*e,  or  to  remove  to  the  country  to  which  Uc 
dwes  a  iiermancnt  allegiance;  and  that,  until  such  elec- 
tion* is  made,  his  pro^MM'ty  ought  to  be  prbtec.tcd  from 
captui*e  by  the  cruizers  of  the  latter,  lliis  doctrine  is 
believed  to  be  as  unfouudi'd  in  resu$<m  and  justice,  as  it 
chariy  is  iri  law.  In  tJic  first  place,  it  it  founded  upon 
a  presumptio^i  that  the  pei^scni  will  certainly  remove,, 
before  it  can  possibly  be  known  whether  he  may  elect 
to  do  so  or  not.  It  is  said  that  this'presumption  onglit 
to  be  made*  because,  upon  receiving  infmnation  of  tb^ 
war,  it  will  be  his  duty  to  return  home.  This  poditien 
is  drnied.  It  is  his  duty  to  commit  no  acts  of  hostility 
against  his  native  counti'};,j  and  to  return  to  her  afisis- 
tance  when  required  to  do  so ;  nor  will  any  jast  nation, 
regarding  the  mild  principles  of  the  law  of  nati^ms,  re- 
quire him.  to  take  arms  against  his  native  country,  or 
refuse  her  permission  to  him  to  withdraw  whenever  he 
wishes  to  do  so,  unless  under  pe^tiliar  circumstances, 
which,  by  siich  removal  at  a  critical  period,  might  en- 
danger the  public  safety.  The  conventional  law  of  na- 
tions is  in  conformity  with  thi*e  principles.  It  is  not 
uncommon  to  stipulate  in  ti-eatiesi  that  the  subjects  of 
each  sliaH  be  allowed  to  remove  with  their  property,  or 
to  remain  unmolested.  Such  a  stipulation  does  not  co- 
erce those  subject^  either  to  remove  or  ito  remain.  TTiey 
are  left  free  to  cN90  for  themselves;  and  when- they 
bave  made  their  etcctibii,  they  claim  the  right  of  enjoy-^ 
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THE      ing  it  under  the  treaty.    Bat  until  the  election  is  made^ 
VEMJSy    their  fomier  character  continues  unchanged. 

MASTER.       Until  this  election  is  made,  if  his  property  found 

>— upfin  the  high  seas,  engaged  in  the  comm(^rce  of  his 

adapted  country,  should  be  permitted,  by  the  cruizers 
of  the  other  bi^llj.^rcnt,  to  pass  (nSHf  under  the  notion 
thai  he  may  elect  to  remove,  upon  notice  of  the  war^ 
and  sltodld  arrive  safe,  what  is  to  be  done  in  case  the 
owner  of  it  sliould  afterwards  elect  to  remain  where  he 
is  ?  or,  if  captured  and  brought  immediately  to  adjudi- 
cation, it  must,  upon  this  doctrine,  be  acquitted  until 
the  cliTtion  to  j*emain  \h  inadc  and  known.  In  shorty 
the  piiint  contended  for  would  apply  the  doctrine  of  re- 
lation to  cases  where  the  party  claiming  the  beneiit  of 
it  ma}  gain  all,  and  can  lose  nothing.  If  he,  after  the 
capture,  should  fiiid  it  his  interest  to  remain  where  he 
ii>  domiciled,  his  pro])erty  embarked  before  his  election 
was  made,  is  safe ;  and  if  he  firtds  it  best  to  return,  it 
is  safe  of  course.  .  It  is  safe  whether. he  goes  or  stays. 
This  doctrine,  pi*oduring  such  contradictory  conse-. 
qu(  ntfs,  is  not  ouly  unsupported  by  any  authority,  but 
it  would  violate  principles  Ivmg  and  well  established  in 
tht  prize-  Courts  of  England,  and  which  ought  not, 
without  strong  reasons  which  may  render  them  inap- 
plicable to  this  country,  to  be  disregarded  by  this  Court 
The  rule  there,  is,  tljat  the  character  of  property,  during 
war, -cannot  be  changed  in  transitUf  by  any  act  of  the 
party,  subsequent  to  the  capture.  Tlie  rule  indeed  goes 
farther:  as  to  the  correctne»9  of  which  in  its  greatest 
extension,  no  opinion  need  now  be  given;  but  it  may 
safely  be  affirmed  that  this  change  cannot  and  ought  not 
to  be  effiic(e(l  by  an  election  of  the  owner  and  shipper 
of  it  made  siibsequent  to  the  cdpiurtj  atfd,  more  especial- 
ly, after  a  kno\^ledge  of  the  captui*e  is  obtained  by  the 
o'^Tier.  Observe  the  consequences  which  would  result 
from  it  The  capture  is  made  and  known.  The  owner 
is  allowed  to  deliberate  whether  it  is  his  interest  to  re- 
main a  subject  of  his  adopted,  or  of  his  nktive  country. 
If  the  capture  be  made  by  the  former,  then  he  elects  to 
be  a  subject  of  that  country ;  if  by  the  latter,  then  a 
subject  of  that.  Can  such  a  privileged  situation  be 
t^jlerated  by  either  belligerent?  Can  any  system  of  law 
be  correct,  which  places  an  individual  who  adheres  to 
one  belligerent,  and,  to  the  period  of  his  electidn  tote- 
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movcj,  eontributos  to  encrease  her  wealth,  in  so  anont-      tub 
aioi|8  a  situation  as  to  be  clothed  with  the  jprivileges  of    yanus^ 
a  neutral;  lis  to  both  belligerents?    This  notion  ^bout      KAEt 
a  teiu])orary  state  of  neutrality  impressed,  uj^n  a  sub-  master. 

je<:t  of  one  of  the  beliigei^ents,  and  the  consequent  ex — ^ -— 

emption  of  his  property  from  capture  by  cither,  untit 
lie  has  had  notice  of  the  war  and  made  his  Cicctiony  is 
altogether  a  novel  theory,  and  seems,  fn>m  the  course 
of  the  argument,  to  owe  its  origin  to  a  supposed  hard- 
ship to  which  the  contrary  doctrine  exposes  him.  But 
if  the  reasoning  employed  on  this  subject  he  correct^  no. 
such  hardship  can  exist.  F  or  if,  before;  the  election  is 
made,  his  property  on  the  ocean  is  liable  to  capture  by 
the  cruizers  of  his  native  and  descried  country,  it  is  not 
only  free  from  capture  by  those  of  his  adopted  countiT, 
but  is  undei*  its  protection.  The  privilege  is  supposed 
to  be  equal  to  tue  disadvantage,  and  is  therefoi*e  just. 
The  double  privilege  claimed  seems  too  uni*easonable  to 
be  granted. 

It  will  be  observed,  that  in  the  foregoing  opinion  res- 
pecting the  nature  and  consequences  of  domicil,  very 
few  cases  have  been  referred  to.  It  was  thought  best 
not  to  interrupt  the  chain  of  argument,  by  stopping  to 
examine  cases  ,*  but  faithfully  to  present  tlie  essential 
principles  to  be  extracted  from  those  which  were  cited  at 
the  bar,  or  which  Isave  otherwise  come  under  the  view  of 
the  <3Qurt,  and  which  applied  to  the  subject  With  what 
success  tliis  has  been  executed,  is  not  for  me  to  decide. 
But  tlicre  arc  two  or  three  cases  whicli  8v»em  to  be  so  ap- 
plicable, and  at  tlie  same  time  so  conclusive  on  the  great 
points  of  this  question*  that  it  may  nut  be  improper  brief- 
Jy  to  notice  them.  In  support  of  the  general  principles, 
that  the  national  character  of  the  owner  at  tlie  time  of 
capture,  must  decide  his  right  to  clairn^^and  that  a  sub* 
ject  is  condemned  by  it,  even  in  the  Courts  of  his  native 
country,  without  time  being  allowed  to  him  to  elect  to 
remove,  the  following  cases  may  be  referred  to.  In  the 
Boedes  Lu»t,  5  Rob»  247,  it  was  decided  that  the  property 
of  a  resident  of  Demarara,  shipped  before  hostilities  of  any 
kind  had  occurred  between  Holland  and  Great  Britain, 
but  which  was  captured  under  an  einbargo  declai*ed  by  En- 
gland upon  Dutch  pro|)erty,  as  preparatory  to  war  which 
ensued  soon  after  the  seizure,  was,  by  the  retroactive  effect 
o|  the  war  applied  to  property  so  seized,  to  be  consider- 
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THB      c<l  as  the  property  of  an  enemy  taken  ki  War*    Iii  this 

YBNrs,    CHHCy  dr  Hr.ScoU  lays  it  duwii,  that,  wliek*e  property 'is 

R.\B-      taken  Fn  a  stiite.  of  liosttiit}«  the  umvi-rsal  practice  has 

MmsTKiu  ever  been  to  liold  it  subject  t»  c  ndeinnati<»n^  although 

... — . ^the  Ciiuinaqts  may  have .  become 'friends  and  subjects 

prior  to  tiK  adjudication.  This  case  is  somewhat  Htnong-. 
cr  (hail  the  prrstiit,  in  tlie  circiimstance  that  in  thaty 
the  state  of^  hostility ^  :dle]^cd  to  have  existed  at  tJie  time 
of  capture  was  made  otit  by  considering  the  subsequent 
dcchtratiun  oi*  war  as  relating  back  to  the  time  of  seizure 
under  tiie  embargo,  by  wiiich  reference  it  was  decided  to 
be  a  hostih)  emSargo;  and  of  course  tantamount  to  f^n 
actual  stale  ot  war*  But  this  case  also  pmves,  not  only 
thai  the  hohtiie  character  of  the  proiierty  at  the  time  of 
capture  establislics  the  legality  of  it,  but  that  no  future 
circitinstancc  chan,4^ing  the  hostile  character  of  the  Clai- 
mant to  that  of  a. friend  <)r  subject,  can  entitle  him.  tores- 
titutipn*  Whether  the  Clainiant,  in  this  case,  ^as  a  neu- 
tral or  a  British  subject,  does  not  appear.  But  if  the 
former,  it  will  not,  it  is  prc£(umed,  be  contended  that  he 
is,  upon  the  principles  of  national  law,  less  to  be  favor- 
ed in  the  Courts  ()f  the  belligerent,  tl;ian  a  subject  of  that 
nation  donticlled  in  the  country  of  the  adverse  bellige- 
rent* fVkiithilCs  case,  however,  referred  to  frequently  in 
Hob.  reports,  comes  fully  up  to  the  present,  because  he 
was  a  British  subject,  who  had  settled  but  a  few  days  in 
tlie  hostile  country,  but  before  he  knew,  or  could  have 
known  of  the  declaration  of  warf  yet,  as  he  went  there 
witli  an  intention  to  settle,  this,  connected  with  his  resi- 
dent c,  short  as  it  was,  fixed  his  national  character,  and 
identified  him  with  the  enemy  of  the  country  he  had  so 
recently  quitted.  The  want  of  notice,  and  of  an  oppor- 
tunity to  extricate  himself  from  a  situation  to  which  he 
bad  so  recently  and  so  innocently  exposed  himself,  rould 
not  pitrvail  to  project  his  propeKy  against  the  bellige- 
rent rights  of  his  own  country ,and  to  save  it  from  confis- 
cation. There  are  maii>  btlier  sti*ong  cases  upon  theiJe 
points;  >yhich  I  forbear  to  notice  particularly,  fi*om  on 
unwillingness  to  swell  this  oninion  already  too  long. 

The  sentence  of  the  Court  is  as  follows : 

This  cause  came  on  to  be  heard  on  the  transcript  of 
the  Ihecord,  and  was  argued  by  counsel ;  on  c^>tiKid«'ration 
wliereof,  it  iS'  d<M:reed  and  ordered  that  the  sentence  of 


FEBBUAHY  TER^l  1814. 


M7 


the  Circuit  Court  of  Massachasetts  comlomniug  the  one      thk 
kuudred  casks  of  white  load  claimed  by  Lenox  and  Mait-    WMV^f 
land  be,  and  the  same  is  hereby  atBrmcd  with  costs*   And      mxEf 
thai  the  sentence  of  the  said  Circuit  Court  as  to  the   mast£1U 

claim  of  Magee  and  Jone«  to  twenty-one  trunks  of  mer- -.: — . 

chandize  be^  and  the  same  is  iiereby  t*eYersed  and  an- 
nulled ;  and^that  the  said  twenty-one  trunks  of  merchan- 
dize becoiidcmned  to  ti^ecaptors  ;  and  tlat  the  sentence 
of  the  said  Circuit  Court  as  to  the  ship  Venus  claimed 
by  Leno^  and  Maitland  be  and  the  same  is  hereby  re- 
versed ;  and  that  the  said  ship  Venus  be  condenlnod,  tlie 
one  half  thereof  to  th'*  captors,  theother  half  to  the  Uni- 
ted States,  under  the  order  of  the  said  Circuit  Couii. 
That  the  sentence  o^  the  said  Circuit  Court  as  to  the 
claim  of  Wm.  Mainland  to  one  half  ofonc  hundird  and  iif- 
ty  craters  of  eartlien  ware,  thirty-fi  vc  cases  a nd  three  casks 
orcopper9ninepiecesofcottonba|2:.(;ingandt\veutya|Mlf()ur 
twentiotiift  terns  of  coaU  be  and  the  same  is  hereby  i*cvers- 
ed,  and  that  the  same  be  cotidcmiicd  to  the  captors  ;  and 
that  the  sentence  of  the  .said  Circuit  Court*  as  to  tlie 
claim  of  Alexander  M'Gregor  to.one  half  of  one  hundred 
and  ninety-eight  packages  of  merchandize  as  Uiid  joint 
prop  'rty  of  himself  and  Lenox  and  MaiUand,  and  of  the 
claim  of  Wm.  Maitland  for  one  fouithofthe  same  .goods, 
and  of  the  rlaini  of  Alexander  M*Gregor  to  twenty-five 
pieces  of  cotton  bagging  and  five  trunks  of  merchandize, 
he,  and  the  same  is  iiereby  reversed  and  annulled,  and 
that  tlie  same  he  condemned  to  the.  raptors;  and  that  the 
saidcaus^  he  remanded  to  the  said  Circuit  Court  far  fur- 
ther proceedings  to  he  had  therein, 

JoiiNsox,  J.  declined  giving  an  opiiiLon. 

Story,  J.  I  do  not  sit  in  this  cause:  but  the  great 
qiu'stion  involved  in  it,  respecting  the  effect  of  domicil 
on  national  character,  forms  the  leading  point  in  many 
cases  before  the  Court,  Those  cases  have  been  ably 
and  fully  argued,  and  I  have  listened,  with  great  scdici- 
tudf^  and  attention,  to  the  discussion*  On  so  important 
a  question,  where  a  difference  of  opinion  has  been  ex- 
pressed on  the  bench,  I  do  not  feel  at  liberty  to  w'thdi'aw 
myself  from  the  responsibility  which  the' law  imjmses  on 
me-.  The  parties  in  the  other  cases  fiave  a  right  to  my 
•pinion :  and,  however  painful  it  is,  in  the  embarrassing 
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TAE      situation  in  which  I  standi  to  declare  it,  I  shall  not  shrink 

vEJfiTs,    fr(f m  what  I  deem  a  peremptory  duty.     The  question  is 

RAG,      not  new  to  mo  It  has  ijeen  repeatedly  before  me  in  the 

MASTER.  Circuit  Court,  and  has  been  applied  sometmies  to.  relieve 

-J... .^and  sbm^times  to  condemn  ihe  Claimant.     I  sliall  not 

pt*Qteiid  t(i  go  over  the  jg^rounds  of  argument;  but  con- 
tent myself  with. declaring  my  entire  ironcurrence  in  the 
ipiriion  expresKed  by  Judgv^  Washington  on  this  point. 

MARSMALLy  C/i.  J.'  I  entirely  concur  in  so-  much  of  the 
opinion  delivered  in  thfs  case,  as  attaches  ahostilc  charac- 
ter to  the  property  of  an  American  citizen  continuing,  after 
the  declaration  of  war,'  to  h'si:!e  and  trade  in  the  country 
of  the  enemy;  and  I  subscribe  inq)licitly  to  the  n^ason- 
ing  urged  in  its  support  But  froni  so  much  of  that 
opinion  as  subjects  to  confisrationlhe  property  of  a  citi- 
zen shipped  before  a  knowledge  of  the  war,'  and  which 
disallows  the  defence  founded  on  an  intention  to  change 
his  domicil  and  to  return  to  the  United  States,  manifes- 
tt^d  in  a  sufficient  manner,  and  within  A  reasonable  time 
after  knowledge  of  the  war,  although  It  be  subsequent  to 
tlie  capture,  I  feel  myself  compelled  to  dissent* 

The  question  is  undoubtedly  complex  and  intricate. 
ft  is  difficult  to  draw  a  linf"  of  discrimination  which  shall . 
be  at  the  same  time  precise  and  equitable.     Rut  the  dif- 
ficulty does  not  appear  to  me  to  be  sufficient  to  deter 
Courts  from  mjiking  the  attempt 

A  me^'chant  residing  abroad  for  commercial  purposes 
may  certainly  intend  to  continue  in  t4A?  for<^ign  country 
so  Jong  as  peace  shall  exist,  provided  his  commercial  ob- 
jects shall  detain  him  so  long,  but  to  leave  it  the  in- 
stant war  shall  break  out  between  that  country  anil  his 
own.  This  intention,  it  is  not  necessary  to  manifest  dur- 
ing peace;  and  when,  war  shall  commence,  thebfllige- 
i*entcruizcr  may  Hnd  his  prop<*rty  tm  the  oceant  and  may 
capture  it,  before  ho  knows  tiiat^  war  exists.  Th?  qiics- 
ti(m  whether  this  be  enemy  pi*o;ierty  or  not,  depends,  ^ 
my  judgment,  not  cxcUisively  on  the  residence  of  the 
owner  at  the  time,  biit  oii  bis  residence  taken  in  connex- 
ion with  his  national  charactci*  as  a  citizen,  and  with  his 
intention  to  continue  or  to  discontinue  his  commercial 
domicil  in  the  event  of  war. 
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The  evidence  of  tiiis  intention  will  rarely,  if  ever,  be      thb 
given  during  peace.    It  must,  tiicrefore,  be  fiirnished,  if    venus^ 
at  Mf  af  er  the  war  shall  be  known  to  liim ;  and  that      kae, 
knowledge  may  be  preceded  by  the  capture  of  his  goods,  masteb. 
I  It  appears  to  me,  then,  to  be  a  case  in  which,  as  iu  ma-  — — — — 

!  ny  others,  justice  requires  that  subsequent  testimony  shall 

be  received  to  prove  a  pre^existi  ng  fact.   Measures  taken 
I  for  removal  immediately  after  a  war,  may  prove  a  pre- 

j  vious  intention  to  remove  in  the  event  of  war,  and  may 

I  prove  that  the  captured  property,  although,  primafade, 

belonging  to  an  enemy,  does,  in  fact,  belong  to  a  friend. 
I  In  such  case,  the  citizen,  in  my  opinion,  has  a  right,  in 

I  the  nature  of  ihejmposttiminii,  to  claim  restitution* 

!  As  this  question  is  not  only  decisive  of  many  claims 

now  depending  befoi^  this  Court,  but  is  also  of  vast  im- 
portance to  our  merchants  generally,  I  may  be  excused 
for  stating,  at  some  length,  the  reasons  on  which  my 
opinion  is  founded. 

The  whole  system  of  decisions  applicable  to  this  sub- 
jecty  rests  on  the  law  of  nations  as  its  bas^.  It  is, 
therefore,  of  some  importance  to  enquire  how  far  the 
writers  on  that  law  consider  the  subjects  of  one  powei 
residing  within  the  territory  of  anotJier,  as  retaining 
their  original  character,  or  partaking  of  tiie  character 
of  the  nation  in  which  they  reside. 

Vaitei,  who,  thougn  not  vei-y  full  to  this  point,  is  more 
explicit  and  more  satisfactory  on  it  than  any  other  whose 
work  has  fallen  into  my  hands,  says,  "  the  citizens  arc 
^<  the  memliers  of  the  civil  society  ;  hound  to  this  socie- 
**  ty  by  certain  duties,  and  subject  to  its  authority,  they 
"  equally  particijiate  in  its  advantages.  The  nativeSf  or 
<^  indigeiieSf  arc  those  born  in  the  country,  of  parents 
*«  who  are  citizens.  Society  not  being  able  to  subsist 
•*  and  to  perpetuate  itself  but  by  the  children  of  the  citi- 
<<  zens,  those  children  naturally  follow  thc^  condition  of 
«<  their  fathers,  and  succeed  to  all  their  rights.'' 

'<  The  inhabitants,  as  distinguished  from  citizens,  are 
**  strangers  who  are  permitted  to  settle  and  stay  in  the 
«  country.  Bound  by  their  residence  to  the  society,  they 
«<  an',  subject  to  the  laws  of  the  state,  while  they  reside 
<<  thei'c,  and  they  are  obliged  to  defend  it.  because  itgi'ants 
VOL.  Vlil.  37 
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<<  them  protection,  tl^ougli  they  do  not  pai^ticipate  in  atl 
<<  the  I'ights  of  citizens.  They  enjoy  only  the  advan- 
« ta^'s  which  the  laws,  or  citstom  gives  them.  The  per- 
*<  petiial  inhabitants  are  tliose  who  have  received  the  right 
.  *<  of  ptM-pctiial  residence.  These  arc  a  kind  of  citizens 
<«of  an  inferior  order,  and  are  united  and  subject  to  the 
<<  society,  without  participating  in  all  its  advantages/' 

<^<The  doinicil  is  the  habitation  fixed  in  anyplace, 
*«with  an  intention  of  always  staying,  thei-e.  A  man 
"does  not,  then,  establish  his  doniicil  in  any  place,  un- 
<'less  he  makes  Mifiicienrly  known  his  intention  of  fixing 
"there,  either  taciily  or  by  an  express  declaration. 
"HowcV('r,  this  (teclaralion  is  no  reason  why,  if  hc'af- 
*<  terwnrds  changes  his  mind,  he  may  not  remove  his 
"doipicil  elsewiiere.  In  thjis  sense,  he  who  stops,  even 
*f  for  a  long  time,  in  a  place,  for  the  management  of  his 
<<  affairs,  has  only  a  simple  habitation  tliere,  but  has  no 
"domicil/* 

A  domicil,  then,  in  the  sense  in  which  this  term  is 
used  by  Vattcl^  recpiircs  not  only  actual  residence  in  a 
foreign  country,  but  "  an  intention  of  always  staying 
there/*  Actual- residence  without  tliis  intention^  amounts 
to  li'o  more  than  <<  simple  habitation.'* 

Altbougli  this  intention  may  bo  jmplied  without  being 
expressed,  it  ought  not,  I  thi»ik,  to  be  implied,  to  the  in- 
jury oftlie  individual,  from  ants  entirely  equivocal.  If 
the  stranger  has  not  the  power  of  making  his  residence 
perpetual,  if  circumstances,  after  his  arrival  in  a  coun- 
try, so  chang<*,  as  to  make  his  continuance  there  disad- 
vantageous to  himself,  and  hift  pifwertbcontinue,  doubtful; 
<•  an  intention  always  to  stay  there"  ougljt  not,  I  think,  to 
be  fixed  upon  him,  in  conscciuence  of  an  unexplained  resi- 
dcnre  previous  t^)  that  change  (»f  circumstances.  Mere 
resid'nce,  under  particular  cii-cumstances,  would  seem 
to  nie,  at  most,  to  prove  only  an  intention  to  remain  so 
long  as  those  circumstances  continue  the  same,  or  equal- 
ly advantageous.  This  does  not  give  a  domicil.  The 
intention  which  gives  a  domicil  is  an  unconditional  in- 
tention  « to  stay  always." 

The  right  of  the  citizens  op  subjects. of  one  country  to 
remain  Ib  another^  depends  on  the  will  of  the  sovereign 
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of  tliat  other ;  and  if  that  will  be  not  expressed  other-  the 

wise  than  by  that  general  hospitality  which  receives  r.nd  venu8> 

affords  security  to  strang(.'rs>  it  is  supposed  to  terminate  rae^ 

with  the  relations  of  ^leaco  between  the  two  countries,  master. 

When  war  breaks  out,  the  subjects  of  one  beliigei*ent  in — — 

the  country  of  the  other  are  considered  as  enemies*  and 
have  no  right  f,o  remain  there. 

Vattel  says,  <*  enemies  continue  such  wherever  they 
«  happen  to  be.  The  place  of  abode  is  of  no  account 
<<  here.  It  is  the  [Militical  ties  which  deterinine  the  qual- 
«  ity.  While  a  man  remains  a  citizen  of  his  Mwn  C':un- 
« try,  he  remains  the  enemv  of  all  those  with  whom  his 
«<  nation  is  at  war." 

It  would  seem  to  mfc,  to  require  very  strong  evidence 
of  an  intention  to  become  the  permanent  inhabitant  bf  a 
foreign  country,  to  justify  a  court  in  presuming  such  in- 
tention to  cpntinuc,  when  that  residence,  must  expose 
the  person  to  the  inconvenience  of  being  consid«*red  and 
treated  as  an  enemy.  The  intention  to  be  inferred  sole-^ 
ly  from  the  fact  of  residence  during  peace,  for  commercial 
purposes,  is,  in  my  judgment,  necessarily  conditional, 
and  dependent  on  the  continuance  of  the  relations  of 
peace  between  the  two  countries. 

So  far  is  the  law  of  nations  from  considering  residence 
in  a  foreign  country  in  time  of  peace,  as  evidence  of  an 
intention  '•'always  to  stay  thoro,**  even  in  time  of  war, 
that  the  very  contrary  is  expressed.  Vattel  n^ys,  "the 
"so^xi-eign  declaring  war  can  neither  detain  those  sub-, 
ejects  of  the  enemy  who  are  within  his  dominions  at  the 
<<  time. of  the  declaration,  nor  their  effects.  They  came 
*f  into  hia  country  on  the  public  faith.  By  permitting 
<<tliem  to  enter  his  territory  and  to  continue  there,  hei 
**  tacitly  p»'omised  the'm  liberty  and  security  for  their 
<<i*eturn.  He  is' thei*efoi*e  to  allow  them  a  reasonable 
"time  for  withdrawing  with  their  effects;  and  if  they 
'<  stay  beyond  the  time  prescribed,  he- has  a  right  to  treat 
•'them  as  enemies,  thounch  as  enemies  disarmed." 

The  stranger  merely  residing  in  a  country  during 
peace,  however  long  his  stay,  and  whatever  his  employ- 
ment, provided  it  be  such  as  strangers  njay  engage  in, 
cannot,  on  the  principles  of  nationdlaw,  be  considered 
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THB      as  incorporated  into  that  aoGiety*  so  as*  immediately  on 

TBNirsi.    a  declaration  of  war,  to  become  the  enemy  of  his  own. 

BAE,      <<  His  property/'  says  Vatkl,  « is  9tiU  a  part  of  the  tota* 

HASTES.  *«  lity  of  the  wealth  of  his  nation/*  "  I'ho citizen  or  sub- 

— —    uu    <<ject  oC  a  state,  who  absents  iiimself  for  a  time,  without 

<<  any  intention  to  abandon  the  society  of  which  he  is  a 

<< member^  does  not  lus?>  his  privilege  by  his  absence; 

<<he  preserves  his  riglits»  and  remains  bound  by  the 

f*  same  obligations.     Being  received  in  a  foreign  conn- 

<<  try  9  in  virtue  of  the  natural  society,  the  bommunication 

<<  and  commerce,  whjch  nation&  are  obliged  to  cultivate 

<<  with  each  other,  he  ought  to  be  considered  there  as  a 

f<  meinber  of  his  own  nation,  and  treated  as  such.*^ 

The  subject  of  one  power  inhabiting  the  country  of 
another,  ought  not  to  be  consklered  as  a  member  of  the 
nation  in  which  he  resides,  even  by  foreigners^  nor  ought 
he>  on  the  fii*st  commenceroentof  hostilities,  to  be  ti*eated 
as  an  enemy  by  the  enemies  of  that  nation. 

Burlamaqtii  says,  <^as  to  strangers,  those  who  settle  in 
<«the  enemy's  country  after  a  war  is  begun,  of  which 
<<they  had  previous  notice,  may  justly  be  lool^ed  upon 
V  as  enemies  and  treated  as  such.  But  in  regard  to  such 
€€  as  went  thither  before  the  war^  justice  and  humanity 
<«  require  that  we  should  give  th^^m  a  reasonable  time  to 
<<  retire;  and  if  they  neglect  that  opportunity,  they  are 
«^  accounted  enemies.'^ 

If  this  rule,  be  obligatory  on  foreign  nations,  mut 
more  ought  it  to  bind  that  of  which  the  individual  is  a 
member. 

I  think  I  cannot  be  mistaken  when  I  say  that,  in  all 
the  views  taken  of  this  subject  by  the  most  approved 
writers  on  the  law  of  nations,  the  citizen  of  one  country 
residing  in  another,  is  not  considered  as  incorporated 
in  that  other,  but  is  still  considered  as  belonging  to  that 
society  of  which  he  was  originally  a  member.  And  if 
war  break  ont  between  the  two  nations,  he  h»  to  be  per- 
mitted, and  is  expected,  tf>.return  to  his  own.  I  do  not 
perceive  in  those  writers  any  exception  with  regard  to 
inerchants. 

It  must,  however,  be  acknowledged  tbafUle  great  ex- 
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tension  of  commerce  has  had  considerable  influence  on      The 
national  law.     Rules  have  been  adopted,  perhaps  by    yBKUSy 
general  consent,  principles  have  been  engrafted  on  the      bae, 
original  stalk  of  public  law,  by  which  merchants,  while  masteb. 
belonging  {loUtically  to  one  society,  are  consideiCed  com-   ' 
mercialiy  as  the  membei*s  of  another.    For  commercial 
jpurPiises  the  mei*cbant  is  considered  as  a  member  of 
tttat  society  in  which  he  has  his  domicil;  and  leas  con- 
diisi?e  i&vidence  than  would  seem  to  be  required  in  ge- 
Itenf  cases,  by  the.  law  of  nations,  has  been  allowed  to 
Ax  the  domicfl  for  commercial  purposes.    But  I  caimot 
,admit  tbat  the  originail  meaning  of  the  term  is  tp  be  en- 
tirely disregarded,  or  the  true  nature  of  this  domicil  to 
be  overlooked.  ,  The  effects  of  the  rule  ought  io  be 
regulated  by  the  motives  which  are  preamned  to  have 
induced  its  establishment,  and  by  the  convenience  it  was 
intended  to  prcmiote. 

The  policy  of  commercial,  nations  receives  foreign 
merchants  into  their  bosom;  and  permits  .their  cfwn 
oitizens  to  reside  abroad  fdr  tlie  purposes  of  trade 
without  injury  to  their  rights  or  character  as  citizens. 
This  free  intercommunication  must  certainly  be  be- 
lievedt  by  the  nations  who  allow  it,  to  be  promotive  of 
their- interests.  Nor  is  this  opinion  III  founded.  , No- 
thing can  be  more  obvious  tlian  that  the  affairil  of  a 
commercial  company  will  be  transacted  to  most  advan- 
tage by  being  conducted,  as  it  respects  both  purchase 
and  sale,  under  the  eye  of  a  person  interested  in  the  re* 
suit. .  The  nation  which  takes  an  interest  in  the  pros- 
perity of  its  commerce,  can  feel  no  inclination  to  restrain 
its  Citizens  from  residence  abroad  for  the  purposes  of 
commerce;  nor  will  it  hastily  construe  sucii  residence 
into  a  change  of  national  character,  to  the  injut*y  of  tiie 
individual.  It  is  not  the  policy  of  such  a  nation,  nor 
can  it  be  its  wish,  to  |«straih  its  eitizens  from  piirsuing 
abroad  pi  business  wbich  tends  to  enrich  itself.  It  ought 
not,  then,  to  (Consider  them  as  enemies  in  consequence 
of  their  having  engaged  in  such  pursuit  in  tliecountry 
of  a  friend,  who,  before  their  removal,  becomes  an 
enemy. 

If,  indeed,'  it  b^e  the  real  intention  of  the  citizen  per- 
pnanently  to  change  his  national  character,  if  it  be  his 
choice  to  remain  in  the  cottAtry  of  tlie  enemy  during 
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Tu£      war»  there  can  be  no  harshness — ^no  injustice  in  treat- 

TfiNVSy    iiig  liim  as  an  enemy.    But  if»  while  prosecuting  his 

KA£y      business  in  a  fprf^i/^n  country,  he  contemplates  a  return 

MASTEB.  to  his  ovn ;  ifi  in  the  prosecution  of  that  business,  he 

—  is  promoting  nither  than  counteracting  the  interests 

and  policy  of  the  country  pf  which  lie  is  a  member,  it 
would  seem  to  me. to  be  pressing  tiie  principle  too  far, 
and  l6  be  drawing  conclusions  whicii  the  premises  will 
not  wairant,  to  infer,  conclusively,  an  intention  to  con- 
tinue in  a  country  which  has  become  hostlL ,  from  a  re- 
sidence and  trading  in  that  country  while  it  was  friend- 
ly;  and  to  punish  him  by  the  confiscation  of  his  goods, 
as  if  he  was  fully  convicted  of  that  intention.. 

It  is  admiCte^l  to  be  a  general  rule,  that,  while  the 
state  of  thing!  remains  unaltered,  while  the  motives 
\vhich  carried  the  citizen  abroad  continue,  while  he  still 
prosecutes  a  business  of  unC<Hi;ain  duration,  his  capaci- 
ty to  prosecute  which  is  not  impaired^  his  mercantile 
character  is  confounded  with  that  of  the  country  in 
which  he  resides,  and  his  trade  is  considered  as  the 
trade  of  that  country. 

It  will  require  but  a  slight  examination  of  the  subject 
to  perceive  the  reason  of  this  rule;  and  tbal^  to  a  cer- 
tain extent,  it  is  convenient  without  being  unjust 

In  times  of  universal  peace,  the  question  of  national 
character  can  arise  only  when  some  privilege  or  some 
disability  is  attached  to  it,  or  in  cases  of  insurance.  A 
particular  traile  may  be  allowed  or  be  prohibited  to  the. 
merchant?  of  a  paiiicular  nation,  or  jiToperty  may  be 
warranted  to  be  of  iei  particular  nation.  If,  in  such 
cases,  the  residence  of  the  inilividual  be  received  as  evi- 
dence of  his  national  mercantile  character,  the  subjects 
of  enquiry  are  simplified,  the  questions  are  reduced  to 
a  plain  one,  and  the  various  complex  enquiries,  which 
might  otherwise  arise,  are  avoiile^l.  There  is,  there- 
foi*e,  tiiucli  convenience  in  adopting  this  principle  in 
such  a  state  of  things.;  and  it  is  not  perceived  that  any 
inju^stice  can  grow  out  of  it;  since  the  individual  to 
whom  the  rule  is  aipplied  is  not  surprised  b/  any  bew 
or  unlookcd  for  event. 

So  if  war  exists  between  two  nations.    Each  bellige- 
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rent  having  a  right  to  capture  the  property  of  the  other      thb 
found  on  the  ocean,  each  being  intent  on  destroying  the    yenvs.. 
commerce  of  the  other,  and  on  depriving  it  of  every      rak, 
cover  under  which  it  may  seek  to  shelter  itself,  will  cer-  mastbk. 

tainly  not  allow  the  advantages  of  neutrality  to  a  mcr 

chant  residing  in  the  country  of  his  enemy.  Were  this 
permitted,  the  whole  trade  of  the  enemy  could  assume, 
and  would  assume,  a  neutral  garb. 

There  is,  in  general,  no  reason  for  supposing  that  a 
merchant  rcsidihg  in  a  foreign  country,  and  carrying 
on  trade,  'Itaeans  to  withdraw  from  it,  on  its  engaging 
in  wai'  with  any  other  country  to  which,  he  is  bound  by 
no  obligation.  By  continuing,  during  war,  the  domicil 
acquired  in  peace,  he  violates  n^  duty,  offends  against 
no  generally  acknowledged  principle,  and  retains  all 
his  rights  of  rcisidence  and  commerce.  The  war,  then, 
furnishes  nb  motive  for  presuming  that  be  is  about  to 
change  his  situation,  and  to  resume  his  original  nation- 
al character. 

These  reasons  appear  to  me  tp  require  the  rule  as  a 
general  one,  and  to  justify  iis  application  to  general 
cases.  But  they  do  not,  in  my  opinion,  justify  its  ap-^ 
plication  to  the  case  of  a  mercliant  whom  wsir  finds  en^ 
gaged  in  trade  in  a  country  wliicli  becomes  the  enemy 
of  his  own.  His  country  ought  not,  (  think,  to  hind 
him  by  his  residence  during  peace ;  nor  to  consider  him 
as  precluded  by  it  from  showing  an  intention  that  it 
should  terminate  ivitli  the  relations  of  peace. 

When  it  is  considered  that  his  right  to  remain  and 
prosecute  that  trade  in  whicli  he  had.  been  engaged 
during  peace,  is  forfeited ;  that  his  duty,  and  most  pro- 
bably his  inclinations,  call  him  home;  that  he  .has  be 
come  the  enemy  of  the  country  in  .which  he  resides ; 
that  his.  continuance  in  it  exptises  hiiii  to  many  and 
serious  inconveniences ;  that  his  person  and  pi-operty 
are  in  danger;  it  is  not,  I  think,  going  too  far  to  .say 
that  this  change  in  his  aituation  may  be  considered  as 
changing,  his  intention  on  the  subject  of  residence,  and 
as  affording  a  presulnption  of  intending  to  return. 

Let  it  be  remembered  that,  according  to  the  law  of 
nations^  domicil  depends  on  tlie  intention  to  rcride  per- 
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THE  manently  in  the  country  to  which  the  individual  has  re* 
v£NU8»    moved;  and  that  a  change  of  this  intention  is»  at  any 

HAEy  tiiucy  alh>wable«  Ify  upon  grounds  of  gcnf ml  policy 
MASTER,  and  goneral-  convenience^  while  the  circumstances  under 
— ^ which  the  residence  commenced,  .continue  the  same,  re- 
sidence anu  employment  in  permanent  trade  be  consi- 
dered as  evidence  of  an  intention  to  continue  permanent- 
ly in  the  country,  and  as  giving  a  commercial  national 
character*  may  not  a  total  change  in  circunistan.es — a 
loss  of  the  capacity  to  carry  on  the  trade*  be  received, 
in  the  absence  of  all  conflicting  proof,  as  presumptive 
evidence  of  an  intention  to  leave  the  country,  and  as 
extricating  the  trade,  carried  on  in  tlie  time  of  supposed 
peace,  from  the  national  character,  S(»  fai-  as  to  protect 
it  from  the  perils  of  war  ?  At  any  rate,  do  not  reason 
and  Jiistic^  require  that  this  change  of  circumstances 
sb0]uld  leave  tlie  question  open  to  be  decided  on  such 
other  evidence  as  the.  war  must  produce  ? 

The  great  object  for  wliich  an  American  merchant 
fixes  himself  in  a  foreign  country,  is,  most  generally, 
to  carry  on  trade  between  that  countiy  and  his  own. 
In  almost  every  case  of  this  description  before  the  Court, 
.  the  Claimant  is  a  member  of  a  hous3  established  ip  the 
United  States ;  and  his  business  abroad  is  subservient 
to  the  business  at  home.  This  trade  is  annihilated  by 
the  war. 

If,  while  peace  subsists  between  the  United  States 
and  Great  Britain^  while  the  American  merchant  pos- 
sesses tliere  all  the  commercial  rights  allowed  to  the 
citizens  of  a  friendly  natitm,  and  may  carry  on  unin- 
terruptedly his'  trade  to  his  own  country,  he  is  pre- 
sumed^ his  intentions  being  unexplained,  to  intend  re- 
maining there  always,  and  may,  foW  general  conveni- 
ence, be  clothed  with  the  commercial  character  of  the 
nation  in  which  he  i*csidcs,  ought  tliis  presumption  to 
be  extended,  by  his  own  government,  beyond  the  facts 
out  of  which  it  grows,  if  the  interest  of  tlie  individual 
be  materially  affected  by  that  extension?  Do  not  rea- 
son and  justice  roquire  that  Ave  should  consider  his  ori- 
ginal intention  as  being  only  co-ejttensive  with  the 
causes  which  carried  Jiim  to  and  detained  him  in  the 
country,  as  being,  in  its  nature,  conditional^  and  de- 
pendent oA  the  continuance  of  those  causes  ? 
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If  such  a  person  were  required^  on  his  arrival  in  a      thC 
foreign  country^  to  declare  ias  real  intentions  on  tlie    venvs, 
subject  of  residence,  he  would,  most  probably,  say,  if     rae, 
he  spoke  honestlyt  **  I  come  for  the  purpose  of  trade :  master. 
I  shall  remain  while  the  situation  of  the  two  countries  -~— «•-«- 
perihito  jme  to  carry  on  my  trade  lawfully,  seiurely, 
and  advantageously :  when  that  situation  so  cbanges  as 
to  deprive  me  of  these  rights,  I  shall  return/*    His  in- 
tention, then,  to  reside  in  tlie  country,  iiis  doniicil  in  it, 
and,  consequently,  his  commercial  cl;ai'acti*r,  unhss  he 
continued  his  trade  after  war,  would  be  clearly,  lintited 
by  the  duration  of  peace.    It  wmM  not,  I  tliink,  be  un- 
reasonable to  say  that  the  intention,  to  b>'  implied  from 
bii9i  conduct,  ought  to  have  the  same  limitation* 

To  ipeit  seems  that  a  mere  commercialdomicil  acquired 
in  time  of  peace,  necessarily,  expires  at  the  conimencen^ent 
•f  hostilitii^.  Domlcil  supposes  riglits  inconipatible  v^ ith 
a  state  of  war.  If  the  foreign  merchant  be  not  com- 
pelled to  abandon  the  country,  ttJsnot  because  his  com- 
mercial character  confers  on  him  a  legal  right  to  itay, 
but  because  he  is  specially  permitted  to  stay.  If  in  thfs 
I  am  correct,  it  would  seem  to  f^^llow,  thai,  if  all  the 
legal  consequences  of  a  residence  in  time  of  peace  do 
not  absolutely  terminate  with  the  peace,  yet  the  national 
commercial  character  which  that  residence  has  attached 
to  the  individual,  is  not  so  conclusively  iixed  upon  him 
as  to  disqualify  hitn  from  showing  that*  within  a  rea- 
sonable time  after  the  commencement  of  hostilities,  he 
made  arrangements  for  returning  to  his  own  country. 
If  a  residence  and  trading  after  the  war  be  not  indis- 
pcnsably  necessary  to  give  the^  citizen  merchant  or  his 
property  a  liostile  character,  >et  removal*  or  measures 
showing  a  determination  to  remove,  within  a  reasona- 
ble time  after  the  war,  may  retroact  upon  property 
shipped  before  a  knowledge  of  the  war,  and  rescue  tliat 
property  from  flie  hostile  character  attached  to  the  pro* 
perty  of  the  nation  in  which  the  individual  resided. 

The  law  of  nations  is  a  law  founded  on  the  great  and 
immutable  principles  of  equity  and  natural  justice.  To 
draw  an  inference  against  all  probability,  whereby  a 
citizen,  for  the  purpose  of  confiscating  his  gods,  is 
clothed,  against  his  inclination,  with  the  character  of 
an  enemy,  in  consequence  of  an  act  which,  when  com- 
VOL.  VIH.  «» 
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mittedy  was  innorent  in  itself,  was  entirely  compatible 
with  his  political  charact'v^r  Its  a  citizen,  and  with  the 
political  views  of  his  government,  would  seem  to  me  to 
subvert  tIiosi»  principles.  The  rule  which,  fop  obvi- 
.  i>us  reasons,  applies  to  the  merchant  in  time  of  peace  or 
in  time  of  war^  the  national  commercial  character  of  the 
coi^ntry  in  which  he  resides,  cannot,  in  my  opinion, 
without  subverting  those  principlesy  apply  a  hostile  cha- 
racter to  his  traile  carried  on  during  i^eace,  so  conclu- 
sively  as  to  prevent  his  protecting  it  by  changing  that 
character  within  a  reasonable  time  after  a  knowledge 
of  the  war. 

My  opinion,  then,  is,  that  a  mere  commercial  domicU 
acquired  by  an  American  citizen  in  time  of  peace,  es<^ 
pecially  if  he  be  a  member  of  an  American  house,  and 
is  carrying  on  trade  auxiliary  to  his  trade  with  his 
own  country,  ought  not  to  be  considered  positively  as 
continuing  longer  than  the  state  of  peace.  Tlie  decla- 
ration of  war  is  a  fact  which  removes  th^  causes  that 
induced  his  n^sidence  in  the  foreign  country.  They  no 
longer  operate  upon  him.  When  thrjy  cease,  tlicir  ef- 
fects ougKt  to  cease.  'An  intention  which  they  produ- 
ced, ought  not  to  be  supposed  to  continue.  The  cha- 
racter of  his  prtiperty  shipped  before  a  knowledge  of  the 
war,  ought  not  to  be  decided  absolutely  by  his  residence 
at  the  time  of  shipment  or  capture,  but  ought  to  depend 
on  his  continuing  to  reside  and  trade  in  the  enemy 
country,  or  on  his  takingprompt  measui*es  for  returning 
to  bis  own. 

This  is  the  conclusion  to  which -my  mind  would  cer- 
tainly be  conducted,  might  I  permit  it  io  be  guided  by 
the  lights  of  reason  and  the  principles  of  natural  jus- 
tice. But  it  is  said  that  fi  course  of  adjudications 
has  settled  the  law  to  be  otherwise — ^that  we  can- 
not, without  overturning  a  magnilicient  system  bottom- 
ed on  the  broad  base  of  national  law,  and  of  which  the 
facts  are  admirably  adjusted  to  each  other,  yield  to  the 
dictafes  of  humanity  on  this  particular  question.  Sir 
William  Scottf  it  is  argued  at  the  bar,  has,  by  a  series 
of  decisions,  developed  the  principles  of  national  law  on 
thia  suhfect,  with  a  perspicuity  and  precision  which 
mark  plainly  the  path  we  ought  to  tread. 
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J  respect  Hr  WW&ain  Scottf  as  I  do  every  truely  grt^at      the 
man  $  atid  1  respect  his  decision  ;  nor  should  1  depart    veaus, 
from  them  on  light  grounds:  but  it  is  impossible  to      kab, 
.consider  them  attentively^  without  perceiving  that  his  mastdb. 
mind  leans  strongly  in  favor  of  the  captors.    Rosi-  — — — 
4ence9  for  e^ample»  in  abelligerent  country,  will »  ondcmn 
the  share  of  a  neutral  in  a  house,  trading  in  a  neutral 
country ;  but  residence  in  a  neutral  country  will  not  pro- 
tect the  share  of  a  bi^ligerent  or  neutral  in  a  coatmcrrial 
Iiouse  established  in  a  belligerentcountry .^  In  agreat ma- 
ritime coHiitrv,  depending  on  its  navy  for  Us  Rlorv  and  its 
safi'ty,  the  national  bias  is  perha|)s  sn  entirely  in  this  di- 
rection, that  the  judge,  withoutbeingconsciousoftlie  fact, 
must  f«el  its  influence.   However  this  may  be,  it  is  a  fact 
of  which  I  am  fully  convinced ;  and,  on  tliis  account^ 
it  appears  to  me  to  be  the  more  proper  to  investigate 
rigidly  the  principles  on  which  Jas  decisii.ns  have  been 
made,  and  not  to  extend  them  where  sucb  extension 
may  produce  inj  ustice. 

While  1  make  this  observation,  it  would  betray  a 
want  of  can«lor  not  to  accompany  it  with  the  ackn^w^* 
ledgement  that  I  perceive  in  the  opinions  of  tliis  emi- 
nent judge,  no  disposition  to  press  this  principle  with 
peculiar  severity  against  neutrals.  He  Ims  certainly 
not  mitigated  ?t  when  applying  it  to  British  subjects. 

With  this  impression  respecting  the  general  chto- 
acter  of  British'^admiralty  decisions,  I  proceed  to  exa- 
mine them  so  far  as  they  bear  on  the  question  of  domicil. 

The  case  of  the  Vigilarvtia  does  not  itself  involve  the 
point.  But  in  delivering  his  opinion,  thi»  judge  cited 
twi  cases  of  capture  which  have  been  quitted  and  re* 
lied  on  at  bar.  In  each  «>f  these,  the  share  of  the  part- 
ner residing  iii  the  neutral  country,  was  restored,  and 
that  of  the  partner  residing  in  the  belligireut  country 
was  condemned.  But  these  de^  isions  applied  to  a  trade 
continued  to  he  carried  on  during  war. 

In  a  subsequent  case,  the  shai*e  of  the  partner  residing 
in  the  neutral  country  also  was:  condemned ;  and  the 
lords  commissioners  said  that  the  priniiple  on  \ybich 
restitution  was  decreed  in  each  of  the  first  mvntioned 
cases,  was,  "that  they  were  merely  at  the  commence- 
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TUB      mcnt  of  a  war.**    They  gaid  that  «  a  pet^on  cwrjing 

■TENUS9    <*  on  trade   habitually  in  the  country   of  the  enemj^, 

RAK9      <<  though  not  re.sident  there^  should  have  time  to  with- 

MASTKR.  «  draw  himself  from  that  commerce ;  that  it  would  press 

^    «  too  heavily  on  nteutrals  to  sa}  that^  immediately,  on 

«  the  fir^t  breaking  out  of^  war,  their  goods  would  be- 
«  come  subject  to  eonfiscatioiit*' 

On  these  cases  it  is  to  be  observed^  that,  although 
the  two  first  happened  at  the  commencement  of  tlie  war, 
yet  they  happened  during  a  war;  and  the  partners 
whose  interest  was  condt  nined,  do  not  appear  to  have 
discontinued  their  residence  and  trading  in  the  country 
of  the  enemy,  after  war  had  taken  place.  The  decla- 
ration <<  that  ii  would  press  too  heavily  on  neutrals  to 
say  that,  iiiimediatt^ly  on  the  first  breaking  out  of  a  war, 
their  goods  would  become  subject  to  confiscation,'' 
th(>ug!i  applied  to  a  neutral  not  residing  in  the  bellige- 
rent country,  clearly  discriminates,  in  a  case  of  cap- 
ture, between  the  rights  of  parties  at  the  commence- 
ment of  a  war,  and  at  a  subsequent  period.  But  it  is 
sufiicient  to  say  that  neither  the  case  itiself,  nor  the  cases 
iand  opinions  cited  in  it,  apply  directly  to  the  question 
before  tiiis  Court. 

In  the  case  of  the  Harmony^  the  projierty  of  Mr.  Mur- 
ray, an  American  citizen  residing  in  France,  was  con- 
demned on  accoimt  of  that  residence.  But  Mr.  Mur- 
ray t.ad  removed  to  France,  during  the  war,  and  had 
continued  there  fur  four  years. 

The  scope  of  the  argument  of  sir  William  Scott  goes 
to  show  ihat  the  single  circumstance  of  residence  in 
the  enemy  country,  if  not  intended  to  be  pcnnanfnt^  will 
not  give  the  enemy  character  to  the  property  of  such 
resident  captured  in  a  trade  between  his  own  courtiy 
land  that  of  the  enemy.  It  is  material  that  the  conduct 
of  Mr.  Murray,  subsequent  to  the  capture,  had  g4*i*at 
influence  in  deterfnining  the  fate  of  his  property.  Had 
he  returned  to  the  United  States  immediately  after  that 
event,  I  do  not  hazard  much  in  saying  that  restitution 
would  have  been  decreed* 

In  the  case  of  the  Indian  Chisff  Mr.  Johnson,  an 
American  citizen  domiciliated  in  England^  had  engaged 


FEBBUART  TERM  iSi*..  Mi 

in  a  meTchantOe  enterprize  to  f^S  British  East  Indies—     tbM 
a  trade  allowed  to  an  American  citizen,  but  prohibited    vbmvb^ 
to  a  British  subject.    On  its  return,  the  vessel  came      rab, 
into  Cuwes,  and  was  seized  for  being  concerned  in  iliiA  masteit 
cit  trade,   Mr.  Johnson  had  then  left  England  for  the  — »._. 
Vnited  States*    He  was  considered  as  not  being  a  Bri- 
tish subject  at  the  time  of  capture,  and  restitution  was 
decreed. 

Ill  delivering  his  opintan  in  this  case^  9ir  fFUliam 
Scott  said,  <<  Taking  it  to  be  clear  that  the  national 
charartcT  of  Mr.  Johnson,  as  a  British  merchant,  was 
founded  in  residence  only,  that  it  was  ac*quired  by  resi- 
dence, and  rented  on  that  circumstance  alone,  it  must  be 
held,  that,  from  the  moment  he  turns  his  back  on  tlie 
country  where  he  has  resided,  on  his  way  to  his  oWn 
country,  he  was  in  the  act  of  resuming  his  original  cha- 
racter, and  is  \o  be  considei*ed  as  an  American.  TKo^ 
chararter  that  is  gained  by  residencci,  ceases  by  Hion- 
residence.  It  is  an  adventitious  character  tliat  no  lon- 
ger adhere^'  to  him  from  the  moment  that  he  puts  him- 
self in  motion,  bonajidef  to  ^quit  the  country  sine  aniwo 
revertendiJ^* 

This  case  undoubtedly  proves,  aiHrmatively,  that  the 
national  cliaracter  gained  by  residence  ceases  with  that 
residence ;  but  I  cannot  admit  it  to  prfiVib,  negatively, 
that  this  national  character  can  be  laid  doira  by  no.  other 
means.  I  cannot,  for  instance,  admit  that  .an  Ameri- 
can citizen,  who  had  gained  a  domicil  in  England  dur- 
ing peace,  and  was  desirous  of  retuvning  home  on  the 
breaking  out  of  war,  but  was  detained  by  force,  CQidd, 
under  the  authority  of  this  opinion,  be  treated  as  a  Bri» 
tish  grader,  with  respect  to  his  property  embarked  Ha. 
fore  a  knowledge  of  the  war. 

In  the  case  of  La  Virginitf  the  property  of  .a  Mr.  La- 
pierre,  who  was  probably  naturalized  in  the  Untied 
States,  but  who  had  returned  to  St.  Domingo,  and  hfld 
shipped  the  produce  of  tliat  island  to  France,' was  con* 
demned.  But  he  was  considered  as  a  Frencbmaii,  was 
residing  at  the  time  in  a  French  colony,  and  was. engaged 
in  a  trade  between  that  colony  and  the  mother  country. 
The  case,  the  judge  observed,  might  have  been  oH^rwtse 
decided^  had  the  shipment  been  made  to  tha  U*  States. 
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THB         In  the  case  of  the  Jonge  Ctarissiif  Mr.  Ravie  had  a  li- 

irsNVSt    cense  to  make  certain  imjiortationfl  as  a  Britis'r  subject 

iiAE,      He  i)ad  a  house  in  Anisterdam^  went  then-  in  person 

MASTER,  during  the  war.  and  made  the  shipment  under  his  own 

— . inspection  and  control.     It  was  dctermim  d  that,  in  this 

traasaetion,  he  arti^d  in  !iis  character  as  a  Dutc  li  mer- 
eflUnt,  and  was  not  protected  by  bis  license.  This  was 
a  trading  during  War. 

In  the  case  of  the  Citti),  the  property  of  Mr.  Bowden, 
a  British  subject  rt'siding  in  Holland,  was  condemned. 
It  appeared  that  he  h»d  settled  in  Amstei^am,  where  he 
hail  resideil,  carrj  ing  on  tr/.de,  for  six  years.  In  1795^ 
whtn  the  French  troops  took  possession  of  that  country^ 
he  left  it  and  settled  in  Guernsey.  The  Citto  was  a  Da- 
nish vessel  captui*ed  in  April,  1796,  on  a  voyage  from  a 
Spanii^h  port  to  Guernsey,  wfiere  Mr.  Bowden  theii  re- 
aido<t.  In  June,  1796^  after  the  cap(ure  of  the  CittOf  be 
retuincd  to  Holland.  In  argument,  it  was  contended, 
that  it  appeared  that  British  subjects  miglit  reside  in 
Holland,  without  forfeiting  their  British  charactvr,  from 
the  proclamation  of  the  5d  of  September,  1796^  which  di- 
rects the  landing  of  goods,  im]Jorte(l  under  that  order 
into  the  united  provinces,  to  be  certified  by  British  mer- 
chants  resident  there. 

The  judge  was  desirous  of  knowing  the  nature  of  Mr. 
Bowdcn's  i^sidence  in  Holland— -whether  he  had  confin- 
ed himself  to  the  object  of  withdrawing  his  property,  or 
ha.j  bc(*n  engaged  in  tlie  general  trsiffic  of  the  place.  If 
the  fonner,  *<  he  may,**  said  the  judge,  "  be  entitled  to 
<♦  restitction  j  ra<ire  es[)ecia]|y  adverting  to  the  order  in 
**  coiinril,  which  is  certainly  so  worded  as  not  to  be  very 
•<  easy  to  be  applied." 

The  cause  stood  for  furtlicr  proof. 

It  is  plain  that,  in  tliis  opinion,  the  residence  of  the 
Claimant  at  the  time  of  rapture  was  not  considered  as 
conclusive.  Had  it  been  so,  restitution  must  Itave  been 
decreed,  because  Mr.  Bowden  was  a  British  subject,  and, 
at  that  time,  resided  in  Guernsey.  It  is  equally  appa- 
rent, that,  had  his  subsequent  residence  in  tho  enemy 
country  been  for  the  sole  pnrpf^so  of  withdrawing  his  pro*.' 
pcrty,  the  law  waanot  undei-stbod  to  forbid  restitution. 
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Thejanguage  of  air  WUUmm  8cM  certainly  ascribes  con-      ths 
6idei*able  inQiiencc  to  tiie  proclaoxiition,'  but  does  not    YENuaf 
vest  the  right  of  the  Claimant  altoerether  on  that  fact.         Rab, 

MA9TB1L 

On  the  irth  of  March,  1800,  an  affidavit  of  Mr.  Bow- 

den»  made  the  6th  of  August,  1799,  was  produced,  in 
which  he  stated  his  residence  in  Holland  previous  to  tbe^ 
inVaaion  by  the  Fi'ench.  That  he  quitted  Holland  and 
landed  in  Enjfi^lAnd,  the  204h  of  January,  1795^  whence 
he  proceeded  to  Guernsey,  where  he  resided  with  his 
family.  That«  in  the  month  of  June,  1796,  bo  was  un- 
der the  absolute  necessity  of  retu riling  to  Ilotland,  for 
the  purpose  of  recovering  debts  due  and  efii^cts  bt^longirig 
to  the  partnei'ship,  his  partner  remaining  in  Guernsey. 

The  affi/Iavit  then  proceeded  to  state  many  instances 
of  bis  attaciiuient  to  his  own  government,  and  concluded 
with  a^errijig  that  1)b  was  still  under  t)ie  necessity  of  re- 
maining in  Holland,  for  the  purpose  of  recovenng  part 
of  the.  said  debts  and  effects,  which  would  be  intposdlbte 
were  he  to  leave  the  country ;  but  that  it  was  his  inten- 
tion to  return  to  his  native  country,  so  soon  as  his  affairs 
would  permit  where  his  mother  and  his  relations  reside. 

The  Court  otisorved  tliat  it  appeared,  from  the  affida- 
vit, that  Mr.  Bowdcn  w.as.atthattimc,  in  Hollands;  and 
added,  <^it  would  be  a  strange  act  ofitijuslic^N  itwhib 
«  we  are  conderming  the  goods  of  persons  of  all  nations 
«  resident  in^  Holland*  we  were  to  restoi'ft  the  goods  of 
«<  native  British  sulijerts  resid^'ut  tlierf.  An  Engiish*lian 
**  residing  and  trading  in  Holland,  is  jiist  as  much  a 
•<  Dutch  merchant  as  a  Swede  or  a  Dane  would  be.*' 

This  case  was  decided  in  iSOO.  Mr.  Bowden  had  re- 
turned to  Holland  in  1796,  during  the  war,  and  had  con- 
tinued in  the  country  of  the  en:*ray.  It  is  not  denied 
that  he  continued  iiis  trade,  s^nd  the  ^ct  that  he"  did  con- 
tinue'it  is  fairly  to  be  inferred, :  not  only  from  his  omit- 
ting to  aver  th^  contrary,  but  from  the  language  of  sir 
WiUiqm  Scott.  '^An  Englis!iman  i*esiding  and  trhding 
in  Holland,*'  says  that  judge,  <^is  just  as  much  a  Dutch 
<<  merchant  as  a  Swede  or  a  Dane  would  be.*'  The  case 
of  Mr.' Bowden,  then,  is  the.  case  of  a  British  subject 
who.  continued  to  reside  am^  trade  in  the  enemy  country 
four  years  after  the  commencement  of  hostilities.    His 
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THB  pi*opert7  must  hare  been  condemned  on  one  of  two  prin« 
yBNVS,  ciples.  Either  the  judg^  must  have  considered  his  resi# 
RAB»  dcnce  in  Guernseyt  from  Januaryy  1795  to  June,  1796,  as 
MASTEiu  a  tem|H)rary  interruption  of  his  permanent  residence  in 
«-^— ^..-.  HoUaDdy  and  not  as  a  change  of  domicile  since  he  i*e- 
turned  to  thatcountry,  and  continued  in  it,  as  a  trader^ 
to  the  rendition  of  tiie  final  sentence ;  or  he  must  have 
decided  that,  although  Mr.  Bowden  remained  and  in- 
tended to  remain  in  fact  a  British  subject,  yet  tiie  per- 
manent national  commercial  character  M'hich  he  acquir- 
ed after  this  capture,  retroacted  on  a  trade  which,  at  the 
time  of  capture  was  entirely  British,  and  subjected  the 
property  to  confiscation.  On  wliichsoever  of  these  prin- 
ciples  the  case  was  decided,  it  is  clear  tliat  tlie  liostile 
rharactcr  attached  to  the  property  of  Mr.  Bowden  in 
consequence  of  liis  residing  and  trading  in  tlie  country 
of  the  enemy  during  the  war.  This  case  is,  I  thinks 
materially  variant  from  one  in  which  the  residence  and 
trading  took  place  during  peace,  and  the  capture  was 
made  before  a  change  of  residence  could  be  conveniently 
effected. 

The  Diana  is  also  a  case,  of  considerable  interest, 
which  contains  doctrines  entitled  to  attentive  considera- 
tion« 


During  the  war  between  Great  Britain  and  Holland, 
wiii.ch  commenced  in  1795,  the  island  of  Demarara,  sur- 
rendered to  the  British  arms.  By  the  treaty  of  Amiens, 
it  was  restored  to  the  Dutch.  That  treaty  contained  an 
article  allowing  the  Inhabitants,  of  whatever  country 
they  might  be,  a  term  of  three  years,  to  be  compute4 
fnim  tlie  notification  of  the  treaty,  for  the  purpose  of 
disposing  of  their  property  acquired  and  possessed  be- 
fore or  during  the  war,  in  which  term  they  may  have 
the  full  exercise  of  their  religion  and  enjoyment  of  their 
property. 

Previous  to  the  declaration  of  war  against  Holland,  in 
1803,  the  i)?cno  and  several  otfirr  vessi  ,  loaded  with 
coloniJil  produce,  were  captured  on  a  vo'-agt^  rr«im  De- 
marara to  Holland*  Immediately  after  the  declaration 
of  war,  and  before  the  expiration  of  three  yc^ars  fn»m 
the  notification  of  the  treaty  of  Amiens,  Dj^marara  again 
surrendered  to  Great  BritiEiin.    Claims  to  the  captured 
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)HnoperCy  were  filed  by  original  British  siibjt^ts,  inhabi-      trb 
tants  of  Deiii]ft*ara9  some  of  wiioui  had  scttlcfl  in  tlie  co-    YEKVSf 
lony  wbtlo  it  was  in  possesiirioii  f»f  Gnut  Britain^  others      kab, 
before  that  event.   The  trial  came  on  after  the  island  had  mast£IU 
again  become  a  British  colony.  "> 

Sir  ffUliam  Scott  decreed  restitution  to  tht^se  British 
subjects  who  had  settled  in  the  colony  while,  in  British 
possession,  but  condemned  the*  property  of  those  who 
bad  settled  there  before  that  iiii»c.  He  heid)  that  their 
itottling  in  Demarara  while  belongine;*  to  Great  Brifain, 
afforded  a  presumption  of  their  mteiidint;'  to  return^  if 
the  island  should  be  transferred  to  a  t\»reign  iiower; 
which  presumption*  i'e^ognize<l  in  tiie  treaty,  i*eUcveil 
.  tliose  Claimants  fiiini  the  necessity  of  proving  such  in- 
tention. Uc  thought  it  iiighly  i*easonable  ttiat  they 
should  be  admitted  toiUelrjiispostlnnlniU  and  be  held 
entitled  to  the  pi*otectioii  of  British  subiects. 

But  the  property  of  those  Claimants  wlio  liad  settled 
before  it  came  to  the  possession  of  Great  Bi-itain,  was 
condemned.  <<  Having  settleu  without  any  faith  in  Bri-^ 
tish  possessiout  itcaiitiot  be  supposed/'  lie  said*  '<**  that 
<^  they  would  have  relinquished  their  resicicncey  because 
*^  that  possession  had  ceased.  They  had  passed  from 
<<  one  sovereignty  to  another  with  in<iiffercnrc  ;  and  if 
>*they  may  be  suppos<Ml  to  have  looked  again  to. a  C(m- 
<<  nexion  with  thiscountiy,  they  must  have  viewed  it  as 
«a  circumstance  tiiat  was  in  no  degree  likely  to  affect 
<<  their  intention  of  continuing  tliere.*'  «« On  the  situa- 
te tion  of  persons  settled  there  previous  to  tlte  time  of 
« British  possession,  I  feel  myself/'  said  the  judge, 
<<  obliged  to  pronounce  that  they  must  be  considered  in 
^<  the  same  light  as  jiersons  resident  in  Anisteri^am.  It 
<<  must  be  understood,  however,  tliat  if  there  were  among 
<<  these,  any  who  have  been  actually  removing,  antf  that 
<<  fact  is  properly  ascertained,  their  goods  may  becapa- 
**  ble  of  restitution.  All  that  I  mean  to  express  ist  that 
«<  there  must  be  evidence  of  an  intention  to  i*emove,  on 
'*the  part  of  those  who  settled  prior  to  British  po»sses- 
<<  sion,  tlie  presumption  not  being  in  their  favor.'' 

This  having  been  a  hostile  seizure,  though  made  be- 
fore the  declaration  of  war,  the  property  is  held  equallv 
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liable  to  condemnation  as  if  captured  the  instant  «f  that 
declaration. 

So  much  of  the  case  as  relates  to  those  Claimants 
wiio  had- settled  during  British  possession,  proves  that 
other  circumstances  thaik  an  actual  getting  into  motion 
for  the  purpose  of  returning  to  his  own  countrjr,  may 
create  a  piTsumption  of  intending  to  retum ;  and  may 
put  off  that  hostile  commeiTial  characuu*  which  a  Bri- 
tish subject  residing  and  trading  in  the  country  of  an 
enemy,  is  admitted  to  acquire.  The  settlement  having 
been  made  in  a  country  which,  at  the  time,  was  in  pos- 
session of  Great  Britain,  tliough  held  onl>  by  the  right 
p^  conquest — a  tenure. known  to  be.  extremely  precari- 
ous, and  rarely  to  continue  longer  than  the  war  in 
which  the  acquisition  is  made,  is  sufficient  to  create  this 
presumption  5  but  the  case  does  not  declare  negatively 
that  no  otiier  circumstances  would  be  su^cient*  - 

I  am  aware  that  the  part  of  the  case  which  applies 
to  Claimants  wlio  had  settled  previous  to  British  pos- 
session, will,  at  first  view,  appear  to  have  a  strong 
bearing  on  the  question  bcfor(».  the  Ci»urt.  The  ship- 
ment was  in  time  of  peace,  and  the  seizure  was  made 
before  the  declaration  of  war.  The  trade  wsls  one  in 
which  a.  British  subject,  in  time  i)f  peace,  might  lawfully 
engage.;  Howi»ver  stnmg  his  intention  might  be  to  re- 
turn to  his  native  country  in  the  event  of  war,  he  could 
not  be  expected  to  manifest  that>  intention  befurr  the 
actual  existence  of  war  The  re-conquesV of  the  inland 
foU()wed  the  declaration  of  war  so  speedily,  as  scarcely 
to  leave  time  for  pw*tiiig  in  execution  the  resolution  to 
return,  had  one  been  formed.  Taking  these  circum- 
stances into  view,  the  condemnation  wmdd  seem  to  bo 
one  of  extreme  severity.  Yet  even  this  case,  admitting 
the  decision  to  be  perfectly  correct,  docs  not^  I  think, 
when  accurately  examined,  go  so  far  as  to  justify  a 
condemnation  under  such  circumstances  as  belong  to 
some  of  the  cases  at  bar. 

The  island  having  surrendered  during  war,  such  of 
its  inhabitants  as  were  originally  British  subjects  were 
not  allowed  to  derive,  from  this  re-annexation  to  the 
dominions  of  Great  Britain,  the  advantages  to  which  a 
voluntary  return  to  their  own  country,  cf  the  same 
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dater  would  have  entitled  them.    They  were  considered 
as  if  tbev  had  been  «  residents  of  Amsterdam.'' 

But  sir  WilUam  Scott  observes^  that  "  if  there  are 
^<  among  these  any  who  have  been  actually  lemovlngy . 
M  and  tha':  fact  is  properly  ascertaineci,  their  goods  may 
<*  be  capable'  of  restitution."  ♦«  Actually  removing" — 
when?  '  Not»  surely,  before  the  seizure ^fcr  that  was 
made  in  time  of  peace.  Not  before  the  declaration  of 
war^  when  the  original  serzure  was  converted  into  a 
belligerent  capture;  for  until  that  declaration  was 
known^  a  person  whose  intc^ntion  to  remain  or  return 
was  defiendant  on  peace  or  war^  would  not  be  «  actually 
removing."  On  every  principle  of  eqtiiiy»  then,  the 
time  to  wb^ch  these  expressions  refer,  must  be  the  sur- 
render of  Demarara,  or  a  I'easonable  time  after  the  de^ 
claratien  of  war  was  known  there.  The  one  period  or 
the  other  would  be  subsequent  to  that  event  which  was 
deemed  equivalent  to  capture. 

It  is  not  unworthy  of  remark,  that  sir  ¥fiUiam  6coU 
.udds  explanatory  words  which  qualify  and  control  ^e 
words  <«  actually  removing,"  and  show  the  sense  in 
which  he  used  them.  "  AH,"^  says  the  judge,  «  that  I 
<<  mean  to  express  is»  that  there  must  be  evidence  of  an 
<<  intention  to  remove,  on  the  part  of  those  who  settled 
^<  prior  to  British  iMSsesslon,  tlie  presumption  not  being 
^<  in  their  favor. 

It  would,  then,  I  think,  be  rejecting  a  part,  and  a  ma- 
terial part,  of  the  opinion*  to  say  that  an  intention  to 
remove  clearly  proved,  though  noi  accompanied  by  the 
fact  of  removal,  would  have  been  deemed  insufficient  to 
support  the  claim  for  restitution. 

Were  there  no  other  circumstances  of  real  importance 
in  this  caser— did  it  rest  solely  on  the  sentiments  ex- 
pressed by  the  judge,  unconnected  with  those  circum- 
stances, I  should  certainly  consider  it  as  leaving  open 
tathe  Claimants  before  this  C<;urt,  the  right  of  proving 
an  intention  to  retura  within  a  reasonable  time  aftefr 
ihe  declaration  of  war,  by  other  overt-acts  than  an  ac«* 
tual  removal. 

But  there  are  other  circumstances  which  I  cannot 
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TH£  deem  immaterial ;  andy  as'the  opinions  of  a  jadge  art 

Vffius,  always  U>  be  taken  witii  reference  to  the  particular 

RARy  case  ill  which  they  are  delivei^d^  I  must  consider  tliesa 

MAST  BR.  exj)ressions  in  connexion  with  the  whole  case. 

The  probahility  is,  that  the  Claimants  were  not  mere- 
ly JSritish  merchants.  Thouffh  the  fact  is  not  express- 
ly stated,  there  is  Sf>me  reason  to  bolieve  that  they  had 
become  proprietors  «'f  the  soil,  and  were  completely  in- 
corp'irated  with  the  DtUch  colonists.  They  are  not 
denominated  merchants.  They  ai'e  spoken  of,  through 
the  case,  not  as  r«»si(lents;  but  ks  settlers.  «  They  bad 
^*  passed,^'  said  sir  AViliiam  Scott,  «  from  one  sovc- 
*<  rei.a:n:y  to  anotiuT  with  indiif 'n^nre.**  This  mode  of 
expression  appears  to  me  to  indicate  a  more  permanent 
interest  in  the  cnnnlry— -a  more  intimate  cotinexion 
with  it  thj^n  is  acquired  liy  a  merchant  removing  to  a 
foreign*  country,  and  residing  there  in  time  of  peace, 
for  the  sok^  purpose  of  trade.  And  in  another  of  the 
jsamc  cliiss  of  cases,  it  is  said  that,  previous  to  the  last 
war,  til?  print  ipal  plantations  of  the  island  wore  in 
possession  of  Brifisli  plantct*s  fi*om  the  other  British 
islands. 

The  voyage,  too,  in  making  which  the  Diana  was 
captured,  was  a  direct  voyage  between  the  colony  and 
the  motln-T country.  The* trade  was  completely  Dutch; 
and  the  property  of  any  neutral,  whei'ever  residing*  if 
captured  lu  such  a  voyage,  during  war,  would  be  con- 
demned. 

But  it  is  still  more  material  that  those  who  settled  in 
Demarara  before  British  possession,*  must  have  settled 
during  the  war  which  was  terminated  by  the  treaty  of 
Amiens :  or,  if  th^y  settled  in  time  of  peace,  must  have 
continued  there  while  the  colony  was  Dutch,  and  while 
Hoihnd  was  at  war -with  Great  Britain.  Which  ever 
the  fart  might  be,  whether  they  had  settled  in  an  enemy 
country  d'lring  war,  or  had  continued,  through  the  war, 
a  settlement  made  in  time  of  peace,  they  had  demon- 
strated that  war  made  no  change  in  their  residence.  In 
their  case,  then,  it  might  be  correctly  said,  «<  that  war 
<«  created  no  presumption  of  an  inteniion  to  return*'— 
*<  that  jthey  ^passed  from  one  sovereignty  to  another  with 
'<  indifference/* 


FEBRUARY  TERM  1814.  809 

I  eannot  constdc^r  claims  under  these  circumstances^ 
as  being  in  th6  same  equity  Mrith  clsLims  made  by  per-    tenus^ 
sons  who  had  removed  into  a  foreign  country,  in  time      bae^ 
of  peace,  for  the  solo  pur])ose  of  trade^  and  whose  trade  mastj^b* 
would  be  annihilated  by  war.  ■'.'  '    ■'  .-    < 

The  case  of  the  Boedes  Lust  differs  from  the  Diana 
only  in  this :  the  Claimants  are  not  alleged  to  have 
been  originally  British  subjects.  Restitution  was  ask- 
ed, because  the  property  did  not  beh  ngto  an  enemy  at 
the  time  uf  shipment,  nor  at  the  time  of  seizure,  nor  at 
the  time  uf  adjudication.  These  grounds  were  all  de- 
clared to  be  insufficient.  The  original  se^izure  was  pro- 
visionally hostile;  and  the  declaration  of  war  consum- 
mated the  right  to  condemn,  and  vested  the  propirty  in 
the  ci'own,  as  enemy  property.  The  subsequent  change 
in  the  character  of  the  Claimants,  who  became  British 
subj^cts  by  the  surrender  of  Dcmarara,  could  not  divest 
it.  «  Where  property  is  taken  in  a  state  of  hostility,'* 
sai<I  sir  William  Scott^  « the  universal  practice  has  ever 
<<been  to  hold  it  subject  to, amdemnation,  although  the 
**  Claimants  may  have  become  friends  and  subjects  pri- 
"  or  to  adjudication.''  «  With  as  little  eflVct,"  he  add- 
ed, «  can  it  be  contended  that  a  postliminium  can  be  at- 
<*  tributed'to  these  parties.  Here  is  no  return  to  the 
<*  original  character^  on  which  only  sljus  postliminii  can 
"  be  raised.  The  original  character  at  the  time  of 
<*  seizure,  and  immediately  prior  to  the  hostility  \vhich 
<<  has  intervened,  was  Dutch.  Thfc  present  character, 
«•  which  the  events  of  war  have  produced,  is  that  of 
^•British  subjects;  and,  although  tlie  British  subject 
*«  might,  under  circumstances,  acquire  the  jus  postlimi" 
<^fm,  upon  the  resumption  of  his  native  character,  it 
«<  never  can  be  considered  that  the  same  privilege  ac>» 
^<  crues  upon  the  acquisition  of  a  character  totally  new 
^<  and  foreign." 

This  opinion  is  ceVtainly  not  decisive;  but  it  appears 
to  me  rather  to  favor  than  oppose  the  idea,  that  a  mer- 
chant residing  abroad,  and  taking  measures  to  i*eturn 
on  the  breaking  6\it  of  war,  may  en^title  himself  to  the 
jus  postliminii^  with  respect  to  property  shipped  before 
a  knowledge  of  the  war. 

The  Fresident  was  captured  on  a  voyage  finim  tl>e 
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TME      Cape  of  Good  Hope  to  Europe.     Mr.  Elmslie^  the 

yzvv9,    Claimanty  was  born  a  British  subject^  but  claimed  as  a 

UAEr,      citizen  of  the  United  States.    He  had  removed  to  the 

MASTER.  Cape  of  Good  Hope,  during  the  pi*eceding  war^  and 

—————  siili  resided  there.    The  property  was  condemned.    In 

delivering  his  opinion,  sir  WUliam  Scott  observed^  '^  It 

<*  is  said  thi'  Claimant  is  intitled  to  th^  Kenejit  of  an  in- 

<<  tention  of  rt'mpving  to  Philadelphia,  in  a  few  months, 

*<  A  mere  intention  to  remove^  has  never  bt^cn  held  suf- 

^<  ficieiit  without  som^  overt-act,  being  merely  an  inten- 

<<tiun  residing  secretly  and  undistinguisliabiy  in  the 

*<  breast  of  the  party,  and  liable  to  be  revoked  every 

"  hf>ur.    The  cxpi'cs.iions  of  the  letter  in  which  this  in- 

"  tention  is  said  to  be  found,  arc,  1  observe,  very  weak 

"  and  general,  of  an  intention  merely  in  futuro.    Were 

"  they  evtn  much  sronger  than  tliey  are,  they  would 

**  not  be  sufficient.     Something  more  than  mere  verbal 

**  declaration,  some  solid  fact  showing  that  the  party  is 

<<  in  the  act  of  withdrawing,  has  always  been  held  ne- 

••  cessary  in  such  cases.*' 

It  is  to  be  held  in  mind,  that  this  opinion  is  delivered 
in  the  case  of  a.  pea-son  who  had  fixed  his  residence  in 
an  enemy  country,  during  war,  and  that  he  claimed  to 
be  the  subject  of  a  neuti'al  state.  For  both  these  rea- 
sons, the  war  afforded  no  presumption  of  his  intending 
to  return  either  to  his  native  or.  adopted  countiy.  To 
the  vague  expression  of  an  intention  to  iTtum  at  some 
future  indefinite  time,  no  influence  can  be  ascribed. 
Whon  the  judge  says  that  <<  something  more  than  mere 
-  <<  verbal  declaji*aHon,  some  solid  fact  showing  that  the 
**  party  is  in  tlie  act  of  withdrawing,  has  always  been 
f*  held  ilecessar}'  in  siicli  cases,''  I  do  not  Understand 
him  to  say  that  the  person  must  have  put  himself  in 
])ersonal  motion  to  return,  must  have  commenced  his 
voyage  homeward,  in  order  to  be  considered  as  in  « the 
act  of  withdrawing."  Many  other  overtracts,.as.  selling 
a  commercial  establishment,  stopping  business,  making 
preparations  to  return,  accoippanied  by  declarations  of 
the  intent,  and  not  opposed  by  other  ctrcumstancesy 
may,  an  my  opinion^  ,be  considered  as  acts  of  with- 
drawing. 

In  the  case  of  the  Ocean 9  sir  ffiUiam  Scott  said  «<  This 
f^  claim  relates  to  the  situation  of  British  subjects  "set- 
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<<  tied  ip  a  foreign  state,  in  time  of  amity,  and  taking      thi^ 

<«  eariy    measures   to    i^ithdraw   themselves,   on  the    vieirus^ 

**  breaking  out  of  "war*    The  affidavit  of  claim  states      bak, 

*^  that  this  gentleman  had  been^  settled  as  a  pailiner  in  master. 

<f  a  house  of  trade  in  Holland,  but  thkt  he  had  made  ar-  • 

<<  rangements  for  the  dissolution  of  the  partnersliip,  and 

««  was  only  prc,ventrd  from  removing  iiersonally,  by  the 

<^  violent  detention  of  all  British  subjects  who  happened 

<<  to  be  within  the  territories  of  the  enemy,  at  the  bi*eak- 

<<  ing  out  of  the  war.    It  would,  I  think,   under  these 

«  circumstances,   be  going  further  than  the  principle 

'«  of  law  requires,  to  conclude  this  person  by  bis  former 

**  occupation,  and  by  his  present  constrained  residence 

<<  in  France,  so  as  not  to  admit  him  to  havi^  taken  liim- 

<«  self  out  of  the  cfrect  of  supervening  hostilities,  by  the 

<<  means  which  he  had  used  for  his  removal/' 

If  other  means  for  removal  were  taken,  than  arrange- 
ments for  the  dissolution  of  the  paKnership,  they  arc 
not  stated ;  and  it  is  fairly  to  be  presumed,  that  these 
arrangements  were  the  most  permanent  of  them,  since 
that  fact  is  alone  selected  and  particularly  relio<l  upon. 
In  his  statement  of  the  case,  the  reporter  sa\8  tl»at  the 
Claitnant  had  actually  made  his  escape  and  returned  to 
England,  in  July,  1803  \  (the  trial  was  in  January,  ISOi*) 
but  this  must  be  a  mistake,  or  is  a  fact  not  adverted  to 
by  the  judge,  since  he  says,  in  his  opinion,  that  the 
Claimant  is,  at  the  time*  «<  a  constrained  resident  of 
France." 

I  shall  notice  two  other  cases  which  are  frequently 
cited,  though  I  have  seen  no  full  rei>ort  of  either  of 
theiti. 

The  first  is  the  case  of  Mr.  CiirKssos.  This  gentle- 
man, who  was  a  British  subject,  had  gone  to  Surinam 
in  1766,  and  from  thence  to  St.  Eustatius,  where  he 
remained  till  1776.  He  then  wont  to  Holland  to  settle 
bis  accounts,  and  with  an  iraentioi.,  «  cw  ioqa  saidy^  of 
returning  afterwards  to  England  to  take  up  his  final 
residence.  In  Deceniber,  1780,  orders  of  reprisal  were 
iteued  by  England  against  Holland.  On  the  first  of 
January,  1781,  the  Snelk  Ztylder  was  captured,  and. 
on  the  kh  of  March  and  10th  of  April,  1781,  the  vessel 
and  cargo  were  condemned  as  Dutch  property.    On 
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THB  the  27th  of  April,  1781,  Mr.  Curtissos  returned  to  Eng- 

VBifuSy  land :  and,  on  an  appv'al.  the  sentence  of  c<>ndeninatibii 

KAE,  was  i*eversed  by  the  lords  ot*  appeals,  and  restitution 

MASTSB.  decreed. 


Other  claims  of  Mr.  Curtissos  were  brouj^t  before 
the  Court  of  admiralty;  and,  on  a  full  disclosore  of 
these  circumstances,  rt^stitution  wsf$  decreed 9  before  the 
decree  of  the  lords  in  the  case  of  the*  SneUe  Zeyldtr  was 
pronounced^ 

The  principle  of  this  decree  is  said  to  be,  that  Mr. 
Curtisios  was  in  Uinertf  and  iiad  put  himself  in  inotiont 
and  was  in  pursuit  of  his'original  British  character. 

I  do  not  mean  to  find  fault  witli  this  decision;  hut 
certainly  it  pi'CseiUs  soine  strong  points  more  unfavora- 
ble, to  the  Cla,imant  than  will  be  found  in  some  of  the 
.cases  now  before  this  Court.  Mr. --Curtissos  had  ob- 
tained  a  commercial  domicil  in  the  country  of  the  ene« 
m}\  At  the  timr^  of  the  sailing,  capture  and  condemna- 
tion of  the  Snelle  Zeyldtr^  he  still  resided  ui  the  country 
of  the  enemy.  But  it  is  said  he  was  in  itintrt ;  he  was 
in  motion  in  pursuit  of  his  original  British  character. 
What  was  thiH.jtiurney  he  is  said  to  have  been  perform- 
injf  in  pursuit  of  his  original  character  ?  He  had  passed 
from  one  part  of  tlie  \lominions  of  the  united  provinces 
to  another.  He  had  moved  his  residence  from  St.  Ens- 
tatius  to  Holland,  where  he  remained  from  the  year 
1776  liH  1781 — a  time  of  sufficient  duration  for  the 
acquisition  of  a  domicil,  had  he  not  previously  acquired 
it.  This  change  of  residence,  to  make  the  most  of  it, 
is  an  act  trio  equivocal  in  itself  to  affiird  a'strong  pre- 
sumption that  it  was  made  for  the  purpose  of  return- 
ing to  England.  Had  his  stay  in  Holland  even  been 
short,  a  colonial  merchant  trading  to  the  mother  coun- 
try, may  so  fi-equently  be  carried  there  on  the  business 
of  his  trade,  that  the  fart  can  afford  but  weak  evidence 
6*f  an  intention  to  discontinue  that  irade:  but  an  inter- 
val of  between  four  and  five  y**avs  elapsed  between  his 
,  arrival  in  Holland  and  his  departure  frimi  that  country, 
dpring  which  time  he  is  not  stated  to  have  suspended 
l\iis  commercial  putsuits.  or  t(»  have  made  any  arrange- 
ments, such  as  transferring  his  property  to  England, 
or  making  an  estaMishmeiit  there^  which  might  indi* 
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cale^  by  orert-acts,  the  intention  of  returning  to  liis  na-      tiiB  . 
tive  country.    Tliis  journey  to  HolIamL  ccnnt  cted  with    vencs, 
this  long  i-esidence,  would  seeui  to  luc  to  be  made  as  a      RAF4, 
Dutch  merchant  ((.r  thr  purpose  of  establishing  himself  mastbr 

there^  rather  than  a  j)rcparatory  to  his  return  to  En r— 

gland.  But  it-  was  said  that  he  intended  to  return  to 
England.  How  was  this  intention  shown  ?  ]f  not  by 
his  journey  to  Holland  and  his  loi^g  residence  there*  it 
was  only  shown  by  his  being  eniployed  in  the  Svttle- 
ment  of  his  accounts  while  a  nuTchant  at  St.  Euslatius, 
a  business  in  which  he  would  of  co'iiii^i^  engage,  what- 
ever his  future  objects  might  be.  This  eqiiivocal  ?ict 
does  not  ap|)ear  to  have  been  explaini^d,  otherwise  than 
by  his  own  declarati  »ns  ;  nor  (!oes  it  appear  that  these 
declarations  were  made  previous  to  the  capture. 

But  could  I  even  admit  that  the  journey  froua  St. 
Eustatius  to  Holland  was  made  with  a  view  of  passing 
ultimately  from  Holland  to  England,  yet  the  intention 
was  not  to  be  immediately  executed.  The  time  of  car- 
rying it  into  effect,  was  remote  and  uncertain  ;  subjict 
to  so  many  casualties  that,  had  not  the  war  supervened, 
it  might  never  have  been  carried  into  eflect. 

But  laying  aside  these  circumstances,  the  case  proveif 
only  that  being  in  iiiMrCf  in  pursuit  of  the  native* 
character,  divests  the  enemy  character  acquired  by 
residence  and  trading;  it  is  not  insinuated  that  thii^ 
character  can  be  divested  by  lio  other  means. 

Mr.  ^A?MiUs  ca^e,  though  one  of  great  severity,  does 
not,  I  tlunk,  overturn  the  principle  I  am  endeavoring 
to  sustain.  He  went  to  St.  Eustatius  but  a  ^ew  days 
before  admiral  Rodney  and  the  Britisii  forces  made  theii* 
appearance  before  that  place.  But  it  was  proved  that 
he  went  for  the  purpose  of  making  a  permanent  settle- 
ment  there.  No  intention  to  retut*n  appeal's  to  have 
been  alleged*  The  recency  of  his  establishment  seems 
to  have  been  the  point  on  which  his  claim  rested. 

This  case,  in  principle^  bears  on  that  befoi*e  the 
Court,  so  far  only  as  it  proves  that  war  docs  not,  under 
all  circumstances,  necessarily  furnis^h  a  presumption^ 
that  the  foreigner  residing  in  the  "enemy  country |^  Iti- 
tends  to  return  to  his  owiu    The  circumstances  of  tiri« 

VOL.  vnr.  ^o 
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THE      case,  so  far  as  we  understand  them^  were  opposed  to 

VBifus,    the  presumption  that  war  could  affect  Mr.  WhitthiUs 

BAKy      residence.    War  actually  existed  at  the  time  o{  his  re- 

MAST^R*  moval;  and  had  that  fact  been  known  to  him,  tlicrc 

— — . would  have  been  no  hardship   in  his  case.    He  would 

have  voluntarily  taken  upon  himself  the  enemy  charac- 
ter at  tlie  same  time  that  he  took  upon  hImSelf  the 
Dutch  character.  There  is  reason  to  believe  that  the 
Court  considered  him  in  equal  fault  with  a  person  re- 
moving to  a  country  known  to  be  hostile.  St.  Eustatius 
was  deeply  engaged  in  the  American  ti'adc,  which^  from 
the  character  of  the  contest,  was,  at  that  time,  consi- 
dered by  England  as  cause  of  war,  and  was  the  fact 
\vhich  drew  on  that  island  the  vengeance  of  Britain. 
Mr.  fVhifehill  could  have  fixed  himself  there  only  for 
the  purpose  of  prosecuting  that  trade.  *«  He  went,*' 
says  sir  William  ScotU  "  to  a  place  which  had  rendered 
itself  particularly  obnoxious  by  its  conduct  in  that 
war.'*  This  was  certainly  a  circumstance  which  could 
not  be  disregarded,  in  deciding  ,on  the  probability  of 
his  intending  to  remain  in  tlie  country  in  the  event  of 
war. 

These  arc  the  cases  which  appear  to  me  to  apply  most 
sti'ongly  to  the  question  before  this  Court.  No  one  of 
them  decides,  in  terms,  that  tlie  property  of  a  British 
subject  residing  abroad  in  time  of  amity,  which  was 
shipped  before  a  knowledge  of  war,  and  captured  by  a 
British  cruizer,  shall  depend,  conclusively,  on  the  resi- 
dence of  the  Claimantat  the  timeof  capture^oron  his  haV'* 
ing.  at  that  time,  put  himself  in  motion.to  change  his  re- 
sidence. In  no  case  which  I  have  had  an  opportunity 
of  inspecting,  have  I  seen  a  dictum  to  this  effect.  Tlie 
cases  certainly  require  an  intention,i  on  the  part  of  the 
subject  residinj?  and  trading  abroad,  to  return  to  his  own 
country,  and  that  this  intention  should  be  manifested  by 
overt-acts  j  but  they  do  not,  according  to  my  understand- . 
iilgofthem,  prescribe  any  particular  overt  act,  as  being 
exclusively  Admissible  ;  nor  do  they  render  it  indispen- 
sable that  the  overt  act  should,  in  all  cases,  precede  the 
capture.  If  a  BritisV subject  residing  abroad  for  com- 
mercial purposes,  takes  decided  measures,  on  the  break- 
ing on^  of  war,  for  returning  to  his  native  couptry,  and 
especially  if  he  should  act^ially  return,  his  claijn  for  the 
restitution  of  property  shipped  before  hts  knowledge  of 
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the  wary  would,  I  think,  be  favoi*ab)}r  received  in  a  Bri-      thb 
tisk  Court  of  admiralty,  although  his  actual  return,  or    vsnits^ 
the  measures  proving;  liis  intention  to  return,  were  suh-      bae, 
sequent  to  the  capture.  Thus  understanding  the  English   ma»tbb. 
authorities,  I  do  not  consider  them  as  opposing  the  ——»._» 
principle  i  have  laid  dov^^n. 

An  American  citizen  having  merely  a  commercial  do- 
micil  in  a  foreign  country,  is  not,  I  think,  under  the  Bri- 
tish authorities,  concluded,  by  his  resid(*nce  and  trading 
in  time  of  peace,  (ntm  averring  and  proving  an.intention 
to  change  his  doniicil  on  the  breaking  out  of  war,  or 
from  availing,  himself  of  that  proid'in  a  Court  of  admi- 
ralty. The  intrinsic  evidence  arising  from  the  ckauge 
in  his  situation,  produced  by  war,  renders  it  exti'emely 
probable  that  in  this  new  slate  of  things  lie  must  intend 
to  return  home,  and  will  •  aid  in  the  construction  of  any 
overt-act  by  wiiicli  such  intention  is  manifested.  Disso-. 
lution  of  partnership,  disiontinuancc  of  trade  in  the  to- 
emy  country,  a  settlement  of  accounts,  a^d  other  ar- 
rangpinonfs  obviously  preparatory  to  a  change  of  resi- 
dence, are,  in  my  opinion,  such  overt-acts  as  may,  un- 
der circumstances  showing  them  to  be /made  in  good 
faith,  entitle  the  Claimant  to  restitution. 

I  do  not  {lerceive  the  mischief  or  inconvenience  thai 
ran  result  from  the  establishment  of  this  principle.  Its 
operation  is  confined  to  property  shipped  before  a  know- 
ledge of  the  war.  For  if  shipped  afterwards,  it  is  clear- 
ly liable  to  condemnation,  unless  it  be  protected  b^  the 
prin'  iple  tliat  it  is  merely  a  withdrawing  of  ftmds.  Be- 
ing confined  to  shipments  made  before  a  knowledge  of 
the  war,  the  evidence  of  an  Intention  to  change  or  con- 
tinue a  residence  in  the  country  of  the  enemy,  must.be 
speedily  given.  A  continuance  of  trade  after  the  war, 
unless,  perhaps,  under  very  special  circumstances,  and 
for  the  mere  pMrimse  of  closing  transactions  already  com- 
menced, v/ould  fix  the  national  character  and  the  domi- 
cil  previously  acquired.  An  immediate  discontinuance 
of  trade,  and  arrangements  for  removing,  followed  by  ac- 
tual removal  within  a  reasonable  time,  unless  detained 
by  causes  which  might  siiflkientiy  account  for  not  remov- 
ing, would  fix  tlie  intention  to  change  the  domicil,  and 
show  that  the  intention  to  retnrn  had  never  been  aban- 
cloned }  that  the  iatentioir  to  remain  alway9  had  never 
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THE      been  forined.    It  is  a  case  in  which,  if  in  any  that  pan 

v£Nvsy    be  imagined,  justice  requires  that  tiie  citizen,  having 

K  v£,      entirely  recovei*ed  liis  national  character  by  his  own  act, 

MASTBR.  and  by  an  act  which  shows  that  be  never  ititended  to 

..^ part  with  it  Qnally, should,  by  a^sfjeciesof  thejii^  posttimu 

nii,  be  allowed  to  aver  tiie  existence  of  that  character  at 
the  instant  of  capture.  In  the  establishment  of  such  a 
fn-inriple,  I  repeat,  I  can  jierceive  no  danger*  In  its  re- 
jection, 1  think  I  perceive  much  injustice.  An  indivi- 
dual whose  resuliMice  abroad  is  certainly  innocent  and 
lawful,  ])erhaps  atlvantagcous  toJiis  country,  who  never 
intended  timt  residence  to  he  permanent,  or  to  continue 
in  time  of  war,  finds  himself,  againsrhis  will,  clothed 
with  tlic  character  of  an  enemy,  so  conclusively  that  not 
even  a  tx'turn  to  his  native  country  can  rescue  from  that 
diaracter  a!id  from  ccmfis(*ation,  property  Bhipi>ed  in 
the  time  of  real  or  supfHised  peace.  My  sense  of  justice 
revolts  from  su'^h  a  principle. 

In  applying  this  opinion  to  the  Claimants  before  the 
Court,  1  should  be  regulated  by  their  conduct  after  a 
knowlcflge  of  the  war.  If  tUey  continued  their  i*esidence 
and  trade  after  that  knowledge,  at  an>  rate  after  know- 
ing that  the  repeal  of  the  orders  in  council  was  not  im- 
mediately followed  by  peace,  their  claim  to  restitution 
would  be  clearly  unsustainable.  If  they  took  immedi- 
ate nu^asuivs  for  returning  to  this  country,  and  have 
since  actually  returned,  or  have  assigned  sufficient  rea- 
sons for  not  returning,  their  pro|ierty  I  think  may  be 
capable  of  restitution.  Some  of  the  Claimants  would 
come  within  one  description,  some  witliin  the  other.  It . 
would^  under  tlie  opinion  giveaby  the  Court,  be  equally 
tedious  and  useless  to  go  through  their  cases. 

My  i*easohing  ha4  been  applied  entirely  to  the  case  of 
native  Amei^icans.  I'his  course  has  been  pursued  for 
two  reasons.  It  presents  tlie  argument  in  what  I  think 
its  true  light ;  and  the  sentence  of  condemnation  makoa 
no  diiscriminatiou  between  native  and  other  citizens. 

The  Claimants  are  natixes  of  that  country  with  which 
we  are  at  war,  who  have  been  naturalized  in  the  United 
States,  it  is  impossible  to  deny  that  many  of  the  stron- 
gest arguments  urged  to  prove  tbe  probability  that  war 
must  determine  the  native  American  citizen  to  abandon 


J 


FEBRUART  TERM  181*.  Sir 

the  country  of  the  enemy  and  return  home,  are  inappK-      the 
cable,  or  apply  but  feebly,  to  citizens  of  this  description.    VKircsi 
Tct  J  think  it  is  not  for  the  United  States,  in  such  a  case      rab, 

as  this,  to  discriminate  between  them.  mastbh* 

I  will  not  pretend  to  say  what  distinctions  may  or 
may  not  exist  between  tliese  two  classes  of  citizens,  in 
acontest  of  a  different  description.  But  in  a  contest 
between  the  United  States  and  the  naturalized  citizen, 
in  a  claim  set  up  by  the  United  States  to  confiscate  his 
property,  he  may,  I  think,  protect  himself  by  any  defence 
whicli  would  protect  a  native  American.  In  the  prose- 
cution of  such  a  claim,  the  United  States  are,  I  think,  if 
I  may  be  excused  for  borrowing  from  the  common  law 
a  term  peculiarly  appropriate,  estopped  from  saying  thijt 
tliey  have  not  placed  thl«*  adopted  son  on-  a  level  with 
those  born  in  tlieir  family. 

LiviKGSTON,  J.  concurred  in  opinion  with  the  Chief 
Justice. 


THE  MERRIMACK. 


THIS  was  an  appeal  from  the  decree  of  the  Circuit  Goocit|«rohaT 
Court  for  the  district  of  Maryland.  S^i^aSiltSt 

fore  the  iruv 

The  following  are  the  material  facts  of  thft  case :         Unk^Suf " 

and  Great  Bri- 

The  ship  Merrimack,  owned  by  citizens  of  the  United  ^n>  >*»  i«»*«»: 
States,  sailed  from  Liverpool  for  Baltimore,  a  few  days  ftH^^A^ri" 
after  the  declaration   of  war,    by  the  United  States  can  cjUicna, 
against  Great  Britain,  t&a5  known  in  that  country,  ^'P^^'V*^ 
having  on  board  a  cargo  of  goods  shipped  by  British  Bntkh  mer- 
subjects,  and  consigned  to  citizens  of  the  United  States.  i\»»""-*"  ** 
On  the  25th  of  October,  1812,  she  was  captured,  in  the  iiiJ «„ -aS^- 
Cliesapeake  bay,  between  Annapolis  and  Baltimore,  by  «&»  iutizen, 
the  private  armed  vessel  Rossie,  Joshua  Barney,  com-'^^^^Stti 

mander.  Aipericaii  eiti- 

^cii,"  and  no . 

The  goods^  being  libelled  as  prize  in  the  District  ofS'STSJ 


nna- 

ugh      These  goods  were  made  up  for  theniy  in  pursuance 
[!!^'o{  their  orders,  before  tlie  war  was  known  in  Great 
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THK      Court  of  Maryland,  were  severally  claimed  by  sundry 
MKRKi-    diizch»  of  the  United  States* 

1IA(3K. 

*- — —  These  several  claims^  and  the  circumstances  connect* 
fHinipssap.  ed  with  tia-m  i-espctively,  were  thus  stated  by  Mar- 
S^TJJftiSn!-  sftAix,  Ch.  J.  in  deliyerin^  tha  opinion  of  the  Court: 

were  Ycated  in 

Jte^ns^'iiX  *•  William  and  Joseph  Wilkins,  merchants  of  Balti- 
time  of  the  ^  morCy  claimed  the  goods  contained  in  eleven  cases  and 
!«hit»m«-i,t,  and  oue  bale  marked  W,  J.  W. 

are  iiot  liable 
to  condemna- 
tion, alt  hfHigh 
the  vessel  wul 

i;iaiKi  after  the  Britaiuy  by  a  manufacturing  company^  one  member  of- 
deriaraiioii  of  which,  Tlkomas  Leich,  resided  in  JLeicest^r^  in  Great 
there  HesU-  Britain,  and  the  other,  Edward  Harris^  was  an  Ameri- 
tution.     '      can  citizen  residing  in  the  United  States. 

nntif  (i;oo(l8l)e 

piii-ehasod  as  .  .«■     «  i  .     ^i  ^  -^m 

aiK>ve,  though  The  bill  of  paTcels  was  in  the  name  of  Messrs.  yVU- 
the  accompa-  \[^^^  ^^(\  Joseph  AYilkius.  This  paper  also  served  for 
bliis^orimHm;  ^m  invoice,  and  there  was  no  other  on  board  for  these 

and  Iette«  he  goodS* 
addi^sseil    by  ^ 
the   British 

consignors  to  The  bill  of  lading  was  in  the  name,  of  Edward  Bar- 
iit?zeJi™^for"  ^*^*  who,  was  the  consignee. 

vhom  tlic  pur- 

thiwe  was  The.  goods  wfre  accompanied  by  a  letter  from  Tho- 
^nc^to^low  >^as  L^'ich  to  Edward  Harris,  dated  Leicester,  the  29th 
the  proneryr  of  July,  iai2,  iu  wliicb  he  says,  "With,  this  yon  will 
Tet^'V'^tfie^' "  iweive  bill  of  lading  of  11  eases  of  worsted  and  cotton 
i!ociimentsare*<  hosiery  for  MoHsrs.  W.  and  J.  Wilkins,  Baltimore, 
i^.'^i^f^ftiu'ihe  '*  *"'*  ^^'**'^  insurance  to  S92L  6.  It  is  a  large  sum, 
Jpn^gnort  to  "  but,  from  what  I  can  learn,  they  are  very  respectable. 
their  ajjent  in  « Indeed  Mr.  Bi*own  of  the  house  of  Chancellor  &  Co. 
!hoal^  tn^A*.  ^^  ^^n^c  Willi  hini,  and  seemed  almost  offended  that  did 
xnerican  citi-  <<  not  sfnd  the  cotton  hose  he  ordered  before,  and  said 
Wm  nS'to^d"? **  '*®  would  grarahtee  the  amount  of  tlie .worsted  goods, 
liver  the  goods '<.  therefore  must  have,  offended  him  if  did  not  comply. 
incase  of  the «.  Have  not  sent  but  about  half  the  cotton  gooda  they 
'?JSr  dr.  "  oi-dered,"  &c.  <<  informed  them  that  we  thought  it 
cnmstanct's,  (( ncccssary  to  secure  our  proiierty  to  ship  all  to  you, 
r»?(Juid'*havc** "  ^  y^^  could  prove  that  they  were  American  pro'iieri 
I-.  ceived  pay-  «<  ty  by  making  aflGldavit  they  are  bonafde  your  proper- 
inentfronathe  (( ^y.  As  oiir  opders  in  council  are  repealed,  hope  your 
^a?h^thepi-o"  *' government  will  be  amieaUy  inclined  as  well,  and 
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<<that  trade  mil  be  on  regular  footing  agajn^  bot  for      thi; 
<«  fear  there  should  be  some  otiier  points  in  disputes  I    merbi- 
^  shall  send  you,  and  our  friends  through  your  hands*     mack. 

**  dXL  the  goods  prepared  for  your  market  which  you'll , 

*<  perceive  is  very  Urge.'*    «IIope  you  will  approve  perty  m  the 
<<  of  my  sending  alU  and  as  there  may  have  been  some  SSiS^*allB 
<<  alterations  in  some  of  your  lricnds»  shipping  them  to  Briiuh  um- 
"  you  gives  the  power  of  keepins:  back  to  you.**  tm  **V*  ** 

twe.  Con- 
There  was  also  on  board>  a  letter  date<l  Leicester*  <^n^n*<M>n 
22A  July,  1812,  signed  Harris,  Leich  &  Co.  and  ad-  ^^  ^^^ 
dressed   to  Messra.  Wm.  and  Joseph  Wiikins,  mer-  parchased  as 
chants  of  Baltimore,  in  which  they  say,  "  The  repeal  J?^^^'*|^^*2^" 
^<  of  the  ordei>S  in  council  having-been  agreed  on  by  our  agent  uT  the 
€i  government,  we  have  availed  ourselves  of  the  oppnr-  j««wgnor«,  be- 
« tunity  of  sending  the  greater  part  of  your  spring  and  Sm^citw^ui 
*«  fall  orders."  &r.    <♦  As  we  ai'e  not  certain  tliat  your'  whow  name 
tt govemnient  will  protect  British  projierty,  mo  have ,*^„*f, ^l^^ 
'< thought  it  right  to  ship. ail  ours  under  cover  to  Mr.  mit,  but  the 
«  Harris,  who  csin  claim  as  his  own  bona  fide  property,  JjJJj  <^  pwccia 
^  and  he,  being  a  citizen  of  the  United  States,  thought  tiic  nal^^or' 
<<  proper  to  use  every  precaution,  having  i-eccivfd  some  ^^^  ArncrJcan 
^<  unpleasant  accounts  about  your  gov?rnment  having  X'i^»*"ti!c^**'^ 
<<  agreed  or  war  with  this  country,  which  we  hojie  will  purehaac  iras 
«  not  be  the  case."  S^mU'^i^.^ 

Wuif;  exprfss- 

2.  M'Kcan  and  Woodland,  citizen^  of  the  United  Jjj^jj.''^**^  ^" 
States^  claim  sundry  parcels  of  goods,  part  of  the  same  IhSlgh^XT' 
carffo,  as  their  propcrtv.  »«ods  are  tin*. 

^  '^     ^  k«n  of  in  the 

These  goods  were  purchased  by  Baily,  Eaton  and  ennsipion  as 
Brown,  merchants  of  Sheffield,  in  pursuance  of  orders  ^^^^  p^^j 
from.ti.e  Claimants.  They  were  shipped  to  Robert, CTthVAmcrl 
Holladay,  also  an  American  .citizen.  The  bill  of  lading  «sin»nerchaiiu 
was  to  Robert  Holladay,  ^otLoccmiU  atid  risk  of  «n  shipment  "^^ 
American  dtizcnJ*  The  invoice  was  also  headed  to  The  circnar 
Robert  Holladay.  ^T^^i*' 

nue,  <)ariii)c 

A  letter  from  9aily,  Eaton  and  Brown  to  Samuel  *«^>»^'«^r.: 
M^Kean,  dat«d  llth  July,  1812,  says,  <<A  few  days  ^h^rdriiTpeK! 
«  ago  we  received  a  letter  from  Mr.  Ilogerson,  of  New  wimmattriaj. 
«  York,  informing  us  that  ttic  partnership  of  Messra.  "^•''^»^''»" 
'<  M^Kean  and.  Woodland  was  diss(dved,  but  he  does 
«<  not  say  whether  you  or  Mr.  Woodland  continue  tiie 
<*  business,  or  whether  both  of  you  decline  it.    W(?  have 
<«  purchased  about  3^000/.  sterling  of  goods  by  order  of 
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THB      '^tbe  late  firm/ and  on  their  account,  most  of  wbiqb. 
MERRi-    <<  hav6  been  purchased  and  paid  for  by  us^  from  fi^fteen 
MACK.    '<  ta>eightcen  months  a^,  and  have  been  on  our  hands . 
^— — *-*—  V  waiting  for  shipment   We  have  this  day  given  orders 
^<to  our  shipper  at  Liverpooly  to  put  tliem  on  board  a 
<<  good  American  vessel  sailing  for  your  pdrt  with  a 
«  British  license ;  but  fj-om.  the  uncertainty  we  are  iii 
«  respecting  thiD  particulars  of  your  dissolution  of  part- 
^<  nershipt  and,  in  fact,  not  knowing  whether  to  consign 
<•  them  to  you  or  Mr.  Woodland,  we  have  finally  con- 
«  dudpd  to  consign. them  to  Mr.  Holladay,  with  whom 
<^  you  will  be  pleased  to  make  the  necessary  arrange- 
<<  ments  respecting  tliem.^'    <'  We  have  addressed  the 
,  <<  invoicb  to  i\|r*  Holladay  to  your  care ;  and  directly . 
«  On  t*eceiving  it,  if  he  should  not  be  in  Baltimore,  you 
«  will  please  advise  him  of  its  arrival*'' 

The  residue  of  the  letter  contains  their  reasons  for 
hoping  Uiat  Mr.  M^Kcnn  will  not  insist  on  the  usual 
credit,  but  will  remit  immediately  on   receiving   the^ 
goods.    This  request  is  founded  on  their  having  been 
so  long  in  advance  for  the  purchase  of  them. 

Mbssrs.  Baily,  Eaton  and  Brown  addressee^  a  letter 
to  Mr.  Hollaflay,  dated  the'lOth  of  July,  1812,  in  which 
they  say,  **  Enclosed  you  will  receive  invoices  of  sundry 
<«  goods  for  Messrs.  M^Kean  and  > Woodland,  which 
<«  complete  their  orders."  They  then  assign  the  same 
reason  fur  shipping  the  goods  to  Mr.  Holladay*  that  is 
given  iti  their  letter  to  Mr.  M^Kean;  and,  after  direct- 
ing him  to  arrange  with  Mr.  M'Kean,  add,  f*  We  can- 
<<  not  view  this  consignment  at  all  in  the  light  of  an  in- 
•«  iercepted  sliipnient  coming  within  the  meaning  of  the 
«<  articles  of  ugreement  between  you  and  us."  This 
letter  ahso  contained  a  proposition  for  immediate  re^ 
mittance,  founded  on  the  time  which  had  elapsed  since 
the  goods  were  purchased.  This  proposUioii,  they  sigr, 
is  made  to  all  their  friends  in  the  United  States,  and 
they  hope  none  will  refuse  to  accede  to  ;t.  «  But," 
tliey  add,  **  in  thus  acting,  wc  have  h^ft  the  matter  to 
the  free  and  unbiassed  will  of  our  friends,  and  they  ai*e. 
certaiidy  ui)on  hanor.** 

S.  Messrs.  iRimmcl  and  Albert,  ihei'chants  of  Balti- 
more, claimed  seven  packages  of  goods  on  board  the 
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Merrimacky  which  were  purchased^  in  pursuance  of  their  the 
ordersy  by  Baily^  Eatun  and  Baily.  The  invoice,  bill  m^bA/- 
of  Jading,  and  lettera,  addressed  (one  by  the  consignors  mack. 
and  the  other  by  the  shipper,  who  was  tlieir  a.8:cnv)  to  --i—..— . 
Missrs.  Kinnmel  and  Albert,  concur  in  showing  proi)er- 
ty  in  the  Claioiants.  But  all  thtse  documents  and  let- 
ters are  inclosed  in  a  letter  of  the  5th  of  August,  1812f 
written  by  Baiiy,  Eaton  and  Baily  to  Samuel  M«Kean. 
In  this  letter,  the  writtTS  refer  to  a  former  !•  Iter  of  the 
Sd  of  July,  in  which  they  informed  Mr.  M<Keun  tliat 
tlicy  should,  on  the  recommendation  of  their  general 
agent,  Mr.  Hollaway,  inclose  their  invoices  and  bills  of 
ladling  for  the  adjacent  country  to  him,  and  requested 
him  to  make  inquiries  into  the  circumstances  of  their 
correspondents,  and  be  regulated,  as  to  putting  the  let- 
letters,  &c.  into  the  pnst-oflSce  so  as  to  reach  the  per- 
sons to  whom  they  might  be  addix^sse<l,  by  the  result  of 
those  inquiries.  Messrs.  Bailv,  Faton  and  Bail>  in- 
dulge the  hope  that  the  repeal  of  tlie  British  orders  in 
council  will  wstore  peace  between  the  two  countries,  in 
which  event  M*Rean  is  still  to  be  governed  by  their 
letter  of  th^  3d  of  July.  <«  But,'*  they  add,  « if,  when 
<^  you  receive  our  invoices  and  hills  of  lading,  a  state' 
«  of  war  should  ideally  continue,  it  will  be  proper  not 
«^to  deliver  these  goods  until  you  have  I'eceived  thfe 
€t  amount  of  the  invoices  from  tiie  consignees),  in  cash.*' 

4.  John  H.  Browning  &  Co.  were  also  Claimauts  of 
part  of  tlie  cargo. 

This  claim  stood  on  precisely  the  same  principles 
with  that  of  Kimmel  and  Albert.  The  documents  given 
in  evidence,  were,  in  effect,  the  same,  and  were  en^- 
closed  in  the  same  letter  from  Baily,  Eaton  and  Baily 
to  Samuel  M<Kean. 

it  was  contended  by  the  captors,  in  the  District  Court, 
tliat«  from  the  papers  and  letters  on  board,  it  appeared 
^at  the  goods  were  not  sold  and  delivered  in  England, 
80  as  to  vest  the  property  in  the  Claimants,  but  wepe 
sent  to  the  agents  of  the  shippers  in  the  United  States, 
to/  be  delivered  or  not,  according  to  their  discretion :  con- 
sequently, that  the  property  wsis  not  changecl,  and  the 
goods,  therefore,  were  liaibleto  capture  asBritjsh  pro- 
perty. 
VOL.  YIII.  M 
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xaB  R'^iitMtion  \\bs  decreed  in  the  District  Court,  and  tbe 

MBKRi-  decree  was  affirmed  in  the  Circuit  Court.     An  appeal 

AC  •  was  taken  to  this  Court,  where  tf^^ie  captors  pray  con- 

'  demnation  onthe  same  grounds  as  in  the  Courts  below. 


HABPER,/or  the  Jpp^nts, 

Aft<T  stating  thri  farts  of  tite  case,  argued  that  the 
claims  of  tlic  ra;»tors  tri  the  several  parts  of  the  cargo  in 
question  all  rested  on  the  same  principle ;  viz.  That 
no  transfer  of  the  prop*  rty  had  taken  jdace  at  the  time 
of  the  capture.    Tiie  shippers  were  British  subjects. 

1st.  As  to  the  property  claimed  by  William  and  Jo- 
seph Wilkins. 

It  ap|)ears.  from  the  evidence  introduce^  into  this  part 
of  i\w  cause,  tliat  the  goods  were  not  to  be  di»livered  to 
Iho  Claimants,  until  they  had  c>»me  first  to  the  hands  of 
the  MiippeiV  agent,  who  wr:s  to  decide  upt)n  the  solvency 
of  W.  anrt  J.  Wilkius,  an  !  to  regulate  hims;1f  according- 
ly, with  regard  to  the  delivery  of  tlie  goods.  He  even 
had  a  power,  under  ^  ei-tpin  circumstances,  to  make  them 
his  own.  W.  and  J.  Wilkins  were  als')  tb  have  an  option, 
eitl^er  to  take  the  gtiods  or  not.  But  a  more  powelful 
argument  tlian  either,  is,  that  the  s'hippf'rs  themsi^lve^, 
in  their  letters  both  to  the  c  nsigneo  and  the  Claimants^ 
denominate  Ihese  goods  JBrifwA  jjrppcr/y,  and  express 
their  ajjprehensiOiis  tisat  the  American  government  wiU 
not  protect  it.  Again,  if  these  goods  had  been  lost  at 
sea,  they  could  nt.t  hiive  been  charr^  d  to  the  Messifv. 
Wilkins,  as  goods  sold  «n*'  deliver.**d«  The  loss  would 
clearly  have  hern  the  loss  of  the  sliippers.  The  pro- 
perty in. this  part  of  the  cargo  cannot,  therefore,  be  con- 
sidered as  hiiYiMg  boen  vested  in  W.  and  J.  Wilkins. 
it  was  cleisi'ly  in  tlje  British  shippers,  both  at  the  time 
of  shipment,  an*  at  the  time  of  capture.  The  claim  of 
tlie  Messrs.  Wilkins  ought,  th'Tefore,  to  be  rejected. 

2d.  As  to  the  claim  of  M*Kran  and  Woodland,  Har* 
PER,  stated  the  facts,  and  prayrd  condemnation  on  the 
general  principle  that  the  property  had  not  bBen  trans- 
ferred. 

Sd  and  4th.   In  opposing  the  respecti  ve  claiinsof  Kim- 
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mel  and  Albert^  and  of  John  H.  Browning  &  Co.  the  the 

counsel  for  the   captors   argued  on   neatly  the  same  merri- 

gniunds  as  in  the  ca'se  of  \V.  and  J.  \Vilkin»;  and,  in  mack. 

addition  th^.n  to,  he  urg^d  thecondition  ofp2L\ ment  which — 

was  annexed  to  these  two  cases/ and  which  was  to  be 
pei'fonned  before  the  delivery  of  the  goods  to  the  Clai-, 
mants. 

He  also  made  a  second  point,  in  regard  to  all  the 
clai  i\9i  viz.  riiat,  adniitting  the  goods  <o  have  been 
the  property  of  American  citizens,  yrt,  since  tlie  d  clar- 
ation  of  war  was  known  in  Liverpool,  at  tlie  time  of 
the  shipment,  the  Claimants  are  to  be  considei^d  as  hav- 
ing been  engaged  in  a  hMsttle  trade,  wliich  gives  the 
property  an  em^niy  character,  and  subjects  it  to  condem- 
nation. The  shippers  on  this  supposition,  must  be  look- 
ed upon  as  the  agrnts  of  the  Claimants  4ME&d  the  acts  of 
agents,  are,  in  law,  the  arts  of  their  principals. 

PiWKNEY,  contraffor  the  Claimants* 

If  the  title  of  the  Clvamants  be  good  in  equity,  it  is  suf- 
ficient; but  it  is  good  at  law,  as  well  as  in  equity. 

In  examining  the  several  claims,  1  snail  follow  the  or- 
der which  has  bee^  pursued  by  the  counsel  for  the 
captors. 

First,  as^to  the  claim  of  W.  and  J.  Wilkins.  The 
invoice  andVill  of  parcels  show  the  purchase  by  the  Clai- 
mants. The  bill  of  parcels  is  alwavs  good  evidence,  in 
an  action  on  a  policy,  to  show  interest.  The  invoice 
corresponds  with  the  bill  of  parcels  and  isr  not  contra- 
dicted by  the  bill  of  lading.  Leich's-  letter  to  Harris 
speaks  of  the  goods  as  being,  «*  for  Messrs.  W.  and  J. 
Wilkins^'*  ^  These  circumstances  arestronply  in  our  fa- 
vor. It  has  bei^n  urged,  ^however,  on  the  other  side, 
tJiat  the  property  of  the  goods  could  not  have  been  in  the 
Claimants  at  the  time  of  capture,  because,  1st.  There 
was  a  conditioii  of  payment,  without  complying  with 
which,  the  goods  were  notto  be  delivered;  and  2d,  because 
there  was  a  power  vested  in  Harris,  to  keep  back  the 
property,  in  case  of  the  insolvency  of  the  Wilkins's; 
The  first  objection  is  fbunfled  on  an  error  in  fact.  The 
objection,  if  applicable  to  the  Claimants  of  the  other  parts 
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THE  of  the  cargo  is  not  so  here.  It  appears^  indeed^  iii  some 
MERRi-  part  of  the  evidence,  that  an  inducement  to  prompt  pay- 
MACK.     ment  was  hold  out  to  the  Wilkins's,  viz.  an  oOT^t  to  id* 

— ^  low  seven  per  cent,  discount  for  prompt  payment ;  but 

there  was.no  expr.  ss  conditiim  of  paymi^ht  ,  Tiie  second 
pbjection*.  vis.  that  Harris  was  empowered  to  keep  back 
the  goods,  in  case  of  the  insolvency  of  the  ClainiaiitSy 
is  easily  answered.  Insolvency  of  the  parties  was  the 
sole  ground  on  which  Harris  could  retain  the  gooils  ; 
but  this  is  only  the  same  power  which  the  shipper  him* 
0clf  would  haveiiad  by  the  general  law  in  maritime  ca« 
ses,  if  he  hud  consigned  the  goods  directly  to  the  Wil* 
kins^s.  It  is  the  gouci*al  law,  in  case  of  the  insolvency 
oi  tiie  consignee,  that  the8hi|ii>er  may  stop  the  goods  in 
transitu  in  itintrd,  although  purchased  in  England,  if  the 
purchase  was  on  credit  The  intervention  of  Harris,  in 
this  case,  .mei*ely  gives  a  facility  to  the  right  which  the 
shippers  befoTO  possessed.  4  Rci.  ^,  %B»  The  Josefhint. 

It  is -also  urged,  that  the  shippers  themselveSf  in  thoir 
letters,  have  denominated  the  g(>ods  in  question,  British 
property,  and  expre.4sed  an  appi*chension  that  it  would 
lipt  be  protected  by  the  American  govornmfnt«and  have 
therefore  -uggestcd  to  Harris,  that  he  rouh?  swear  they 
wei'O  his.  Tliis  objection  possesses  little  weight.  A 
mere  Attempt  to  ron'^eal  bclligei*ent  property  only  de- 
prives the  party  of  the. benefit  i>{ further  proof,  but  ia 
not  a  gr  tund  of  confiscaHon.  f  Rob.  i61, 195.  The  Ma" 
dorma  delle  Grade. — Oregory^s  case. 

2d.  As  to  the  cl-iim  of  M^Kt^an  and  Woodland.  Two 
ohjf'ctions  to  tl.^is  claim,  a^  ising  frf>ni  the  letter  of  Baily, 
Eaton  and  Brown  to  M'Kean^^  have  been  urged  by  the 
paptors. 

1st  The  consignment  to  Holiaday. 

2d.  The  expectation  of  the  shippers  that  M'Keaii  and 
Woodland  would  pay  cash. 

The  consignment  ti>Holladay  needs  no  farther  ex}da- 
patioH  than  is  to  be  found  in  the  letter  which  <«tate8  the 
fact.  The  shippers,  haying  heard  that  the  partnership 
of  WKean  and  Wwnlland  was  dissolved,  were  uncertain 
to  which  of  them  the  consignment  ought  lobemad^  apd 


FEBRUARY  TERM  18U.  stB 

tlierefove  determined  to  consign  the  goods  to  Holiaday.      trk 
But  the  property  vested  in  M'Kean  and  WoodUnd,  not-    merri- 
with8tan<ling  this  intermediate  consignment.   In  a  Court     mack, 
of  prize.  sucK  intermediatecotisignmcnt  is  not  considered  — : — — — 
as  alteringf  in  any  degree^  the  nature  of  the  case. 

Sd.  Thougli  the  letter  from  the  shippers  requests  an 
iraroediato  cash  payment,  tliere  is  no  express  condition 
to  that  effect :  ther^^  is  met*eiy  an  appeal  to  the  justice 
and  lionor  of  the  Claimants. 

An  additional  proof  that  the  property  was  in  the  Clai- 
mants, is,  that  it  was  insured  for  them  and  not  for  tiie 
shippers. 

It  appears  that  all  the  bills  of  lading,  except  that  for 
W.  and  J.  Willcins,  express  the  shipments  to  hiave  been 
made  on  account  and  risk  of  American  citizens  gener^- 
ly.  The  reason  for  this  general  mode  oi*  expression 
was  tlie  uncertjiinty  of  the  shippers  respecting  tlie  disso* 
lution  of  the  partneriship. 

9i\  and  ith.  We  now  come  to  -the  claims  of  Kimmel 
nxiA  Albert,  and  Browning  &  Co.  which  dependtngon  pre. 
oseiy  the  same  principle,  will  be  examined  together. 

In  these  two  CAtfCs  only,,  is  there  an  absolute  condition 
of  payment  But  tiie  goods  h*ad  been  regularly  ordered 
^y  the  Claimants,  long  bef  »re  they  were  shipped.  They 
were  finally  shipped  for  them,  and  in  pursuance  of  their 
orders.  They  were  deliveretl  to  the  master  of  a  general 
ship*  I1ie  invoice,  bill  of  lading  and  letters,  all  concur 
in  showing  property  in  the  Claimants.  The  legal  pro- 
perty vestHi  in  them  by  the  delivery  of  the  goods  to  the 
master.  Ttie  shipper,  having  delivered  them  to  the  mas- 
ter, was  /nnctii«  (ffficiOf  and  could  not  thereafter  stop  the 
gooflsonany  ground  but  the  insolvency  of  the  consignee, 
which  is  the  only  case  of  stoppage  in  transitu  authorized 
by  the  common  law  or  the  law  mliritime.  1  Rob*  181, 
S19.  The  Mrora^  f  Conversation  between  sir  fF.  Scott 
^nd  Dr.  Lawrence. J    6  .JZoft.  325, 6, 7.   *The  Constantia. 

Agflun.  Can  a  captor  divest  the  eventual  rights  ^t 
citizens,  or  does  he  ttike  the  property  subject  to  the  condi- 
tions to  ^iiicliit  woiild  be  subject  in  the  hands  of  the 
consignor  or  his  agent  2  We  contend  for  the  latter  doc- 
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THIS  trine.  The  rights  of  the  citizeii  become  absolute  upon 
MERRi-  his  complying  ^itb  those  conditions.  la  the  present 
MACK,    case,  if  tlie  goods  had  arrived  at  their  port  of  destination 

.. ,  without  capture;,  the  title  to  them  would  have  becomeab- 

solute  in  Kiiiimel  and  4(bert.  upon  payment  to  the  con- 
signer of  the  amount  requirt^d :  And,  as  the  captor,  ac- 
cording to  our  doctrine,  does  but  stand  in  the  place  of 
tlie  consignor,  we  cohtt  nd  that  the  property  will  become 
equally  absolute  in  tlie  Claimants  upon  maJung  tlie  same 
payment  to  him. 

We  do  not  admit. the  doctrine,  that  property  cannot, 
upon  the  high  seas,  puLSfi  in  transitu,  so  as  to  defeat  the 
captors.  Suppose  it  had  been  agreed  that  the  projierty 
siiould  change*  after  it  had  passed  a  certaiu  degree  of 
longitude;  would  not  the  agi'ecnient  be  carried  into^ ef- 
fect, upon  that  d^'gt'ee  of  longitude  being  past  i  But  it  is 
not  now  nece^ssary  to  contend  fol*  this  doctrine,  because 
the  property  in  the  presi  nt  case,  was  vested  m  the  Clai- 
raants,  upim  the  shipment,  liable,  however,  to  be  divest- 
ed upon  a  condition. 

There  is  manifest  inconsiistency  in  the  English  prize 
lavir.  A  belligerent  lien  will  be  condemned,  but  a  neu- 
tral lion  will  not  be  protected :  neutral  ])roperty  may 
become  belligerent  in  transitUfbut  i»elligerent  property 
cannot  become  neutral.  This  Court  wiU  adopt  the  rea^ 
son  of  the  rule,  but  not  the  rule  itself 

Harf£R,  in  reply. 

In  this  case,  tliere.  was  no  transfer  of  either  an  equi- 
table  or  legal  right,  hi  the  case  of  W.  and  J.  Wilkins, 
the  delivery  of  the  goods  wa>:  only  to  Harris ;  or  to  the 
maste'rof  the  ship,  wlio»  by  undertaking  to  deliver  them 
to  Harris,  became  his  agent,  and  not  the  agent  of  the 
Wilkins's.  So  with  regard  to  the  invoice*  bill  of  lading 
and  bill  of  parcels ;  they  were  all  deliveiW,  not  to  die 
Wilkins's,  but  to  Harris  or  his  agent,  the  master.  No 
evidence  of  the  title  of  W.  and  J.  Wilkins  was  put  in  a 
course  to  reach  thein,  but  through  the  agency  of  Harris, 
who  was  not  to  deliver  it  at  all,  but  in  a  certain  event. 
The  goods,  although  purchased  by  oi*der  of  the  Clai- 
mants, were  not  delivered  to  them.  The  Claimants 
could  not  have  maintained  an  action  for  them,  either  at 
law  or  in  equity. 
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M<Kean  and  Woodland's  case  is  still  stronjs^r  against      mz 
them.    Tlie  business  of  that  concern  was  not  continuc-d    mbbri- 
by  any  pei'son.    They  have  become  insolvent.  ^  Holla-     mack. 

day  has  the  absolute  control  over  the  goods.    He  ,w;i8 

to  make  arrangements   with   the  Claimants  or  with 
M^Kean  alone,  and  was  to  require  cash. 

/Saturday,  March  ±2th.    Jibsent...Jji\V!iGST0Sf  J. 

MARSHAIX9  Ch.  J. 

After  stating  the  facts  relating  to  the  several  claims 
in  this  case,  delivered  the  following  opinion  of  tho.  Court, 
as  to  the  claims  of  iCI^Kean  and  W^^odland,  Kimmel  and 
Albert,  and  John  H.  Browning  &  Co. 

1.  As  to  the  claim  of  M<Kean  and  Woodland. 

The  question  of  property,  in  this  case*  depends  on 
certain  letters  written  by  Baily,  Eaton  and  Brown, 
which  were  found  on  board  the  cajptiirod  vessel.  A  let- 
ter of  the  11th  of  July,  1812,  addressed  to  Samuel 
M<Kean,  shows  in  the  clearest  ms^nncr,  tbatthe'prr>por- 
ty  in  dispute  was  purchased  and  shipped  for  M*Kean 
and  Woodland,  in  purauance  of  their  orders;  and  ac- 
counts for  assigning  it  to  Mr.  Holladay. 

There  is  nothing  in  the  cause  w^hirh  can  throw  the 
slightest  suspicion  011  the  ff)trness  of  this  transa<:tion. 
It  unquestionably  is,  what,  on  the  face  of  the^e  letters, 
it  purports  to  be,  a  purchase  for  M<Rean  and  Wood- 
land, m^de  in  pursuance  of  their  orders/  aiid  shipped 
for  tliem  to  Robert  Holladay,  because^  in  the  moment  of 
shipment,  information  was  received  that  their  partner- 
ship WHS  dissolved,  and  the  shipper  had  no  instructions 
in  what  manner  to  direct  to  them.  In  this^situation., 
he  considered  himself  as  acting  most  certainly  for  tfieir 
advantage  by  addressing  the  goods  to  an  ikgent  resitl- 
ing  in  the  same  town  with  M<Xean  and  Woodland,  who 
should  receive  them  to  their  use.  In  duch  a  case^  the 
Courtis  of  opinion  that  the  property  was. vested  in 
M*Kean.and  Woodland*  and  is,  consequently,  not  liable 
to  condemnation  as  enemy  propertv 

The  sentence  is  affirmed. 
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THE  2.  As  to  the  claim  of  KiniQiel  and  Albert 

MERRI- 
MACK.       From  their  letter  it  is  apparent  that,  in  the  eTent  of 

w .— .  war.'BaU)^9  Eaton  andBuilj,  rescrvidto  the   strives 

tliat  po^'or  which  oun«*rship  gives  over  goods,  am!  in* 
structed  their  agent,  M*K<'aii,  in  what  manner  tiiat 
power  was  to  be  exerc  is  d.  Tliere  being  no  letter;ad* 
dressed  to  Rimmcl  and  Albert,  but  under  cover  to 
M^Kean,  it  is  appan*nt  that  they  were  to  know  iiotliihg 
of  the  shipment,  iinh'ss,  in  the  opinion  of  M»K<'an,  it 
should  hi  prudent  to  make  the  communication  ;  and 
even  then,  the  property  was  to  becoroc^  theirs,  not  un- 
der the  original  contract,  hut  under  a  new  contract  to 
be  made  with  M*Kean.  The  delivery  on  hoard  the 
ship  was  a  delivery  to  M*Kean,  not  absolutely  for  Rim* 
mel  and  \lbert,  but  for  them  provided  they  acceded  to 
new  and  distinct  propositions  made  by  Baily,  Eaton 
and  Baily.  fn  such  a  case,  no  change  of  property 
couh^  take  place  till  Kimtnel  and  Albeit  should  acc<'de 
to  these  new  propositions ;  and  the  capture  having  ta- 
ken place  before  the  contract  was  complete,  the  good! 
must  be  considered  as  enemy  proj)erty. 

The  sentence  is  reversed,  and  the  claim  dismissed. 

3.  The  claim  of  John  H.  Browning  &  Co. 

This  claim  stands  on  precisely  the  same  principlel 
with  that  of  Kiminel  and  Albert.  The  docunieniary 
evidence  is  in  effect  the  same,  and  was  enclosed  in  the 
same  letter  from  Baily,  £aton  and  Baily  to  Samuel 
M«Kean.-   The  claim  therefore  must  be  dismissed. 

The  sentence  is  reversed  and  the  claim  dismissed. 

Johnson,  J.  delivered  the  opinion  of  the  majority  of 
theCouH,  as  to  the  claim  of  W.  and  J.  Wilkins,  as 
follows: 

The  points  of  distinction  between  this  case  and  that 
of  M<Kean  and  Woodland,  unfavorable  to  these  Clai- 
mants, are  the  following ; 

1*  That  Harris,  the  direct  consignee,  had  a  control 
given  him  over  the  goods^  which  authorized  him^  had 


FEBRUARY  TERM  1814.  529 

he  thought  proper^  to  refuse  to  deliver  them  over  to      thb 
the  Wilkins's.  MBiiai* 

MACK. 

2.  That  Han*i8  had  also  a  pow^r,  tknder  certain  cir-  -  — ««— 
cnmstaticesi  to  make  them  his  own. 

S.  That,  in  the  letters  both  to  thc^  Wilkins's  and 
Harris,  the  consignor  alleges  as  his  reason  for  making 
the  shipment  through  Harris^  tiis  feurs  that  this  go- 
Ternment  would  not  protect  British  property  ;  tlicrcby; 
as  is  contended,  acknowledging  this  property  to  be 
British. 

On  the  other  hand,  it  is  a  circumstance  favorable  to 
this  claim,  that  the  original  bills  of  parcels  were  m<idc 
directly  to  the  Claimants,  and  were  sent  along  with  tlio 
shipment,  as  a  substitute  for  an  invoice. 

It  is  assumed  as  a  postulate,  that  a  direct  consign- 
ment on  account  of  the  consignee,  made  in  pursuance. 
of  his  ordcrSf  is  not  subject  to  condemnation  us  prize  of 
war  ^  and  that  it  is  immaterial  whetlicr  it  be  purchased 
for  cash  or  credit  5  or  insured  in,  the  enemy's  country. 
or  elsewhere. 

It  will,  then,  be  enough  to  show  that  every  beneficial 
interest  which  such  a  sliipment  would  vest  in  tlie  con- 
signee, was  vested  in  the  Claimants  in  this  case. 

The  first  difficulty  arises  from  the  circumstance  that 
the  bill  of  lading  was  made  out  to  Harris,  and  not  to 
the  Wdkins's,  whereby  the  captain  of  the  ship  became 
bound  to  deliver  them  to  Harris  or  his  assigns. 

Upon  a  fair  view  of  the  wh( Je  transaction,  this  dis- 
tinction will  be  found  rather  to  bo  formal  than  real^ 
and  that  it  produces  no  difference  in  the  state  i»f  right 
between  these  parties. 

The  interest  vested  in  the  consignee  by  the  delivery 
to  the  captain,  is  not  absolute  to  all  purposes.  So  far 
as  relates  to  the  right  of  stoppage  in  transitUf  it  con- 
tinues subject  to  the  control  of  the  consignor,  and  may 
be  reduced  by  him  into  possession,  before  actual  deli- 
very  ;  or  the  authority  of  "the  captain  to  deliver  them 
VOL.  Vllf.  M 
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according  to  the  original  bills  of  ladingf  may  be  coun« 
termanded,  and  another  destination  given  tiiem. 

Upon  comparing  all  the  circumstances  of  this  casey 
it  will  be  found  that  the  transaction  was  so  arranged  bb 
to  produce  no  other  change  in  the. rights  of  the  parti^f 
than  to  put  it  in  Harris's  power  to  exercise  this  right 
of  stoppage  in  traimtu,  in  case  of  the  insolvency  of  the 
Wilkins'S. 

The  bill  of  lading  is  made  out  to  Harris^  which  gave 
Mm  the  right  to  demand  the  goods  of  the  captain. 

But  the  invoice,  which  has  the  additional  strength  of 
a  bill  of  parcels,  is  made  out  to  the  Claimants,  which 
gave  them  the  right  to  demand  the  goods  of  Harris. 

Botli  in  the  letter  to  Harris  and  to  the  Wilkins's,  the 
sbipiyient  is  declared  to  be  on  account. of  the  latter; 
antS  m  the  letter  to  the  former,  the  shi)lper  goes  into  a 
detail  of  his  reasons  for  giving  the  Claimants  so  large 
a  credit. 


Thus  tliese  pji])crs,  taken  together,  place  the  interest 
of  the  Claimants  on  the  same  footing  as  if  the  bill  of 
lading  had  been  made  out  to  Harris  for  the  use  of  the 
Wilkir.s's ;  and  in  that  case,  there  could  have  beeii  lit- 
tle doubt  that  the  claim  must  be  sustained. 

If  the  invoice,  although  made  out  to  the  Claimants, 
had  been  inclosed  to  tiie  direct  consignee,  it  would  have 
furnished  a  strong  argument  in  favor  of  the  captor. 
But  here,  the  evidence  of  right  fs  p1ace(^  in  the  Clai- 
mants' own  hands;  thereby  acknowledging  their  right 
in  the  gooiis  shipped,  and  furnishing  them  witli  the 
means  of  asserting  ii.  Thus  the  shipper  could  never 
have  denif'd  the  ric;hts  of  the  Claimants  in  this  case; 
for.  he  hiu]  furnished  the  most  direct  and  conclusive  evi- 
dence against  himself. 

i^ut  it  is  asserted  that;  Harris  had  it  in  his  power  to 
make  these  goods  his  own,  in  defiance  of  the  will  of  the 
Claimants. 

If  this  were  the  fact^  it  would  only  show  that,  in 
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either  view  of  the  alternative^  it  was  a  shipment  on  tub 

American  account^  and  that  the  shipper  had  parted  with  meriu 

ail  his  interest.  mack. 


But  the  fact  is  not  so :  and  in  answering  tiiis  argu- 
ipeut,  we  answer  the  remaining  one  also. 

Tiie  shipiier  knew  what  li**  was  about.  War  was  al- 
ready probably  declared^  and  he  was  aware.oftiie  crash 
of  mercantile  credit  which  generally  follows  on  such  an 
event.  He  also  knew  tiiat,  in  case  of  asserting  his 
right  of  stoppage  in  traimtUf  tlie  property  reverted  and 
became  British;  in  which  rase,  as  he  expresses  himself, 
the  property  might  be  »ubjccted  to  seizui*e9  as  enemy's 
property. 

TVith  these  considerations  on  his  mind,  he  makes  out 
the  bill  oHading  to  Harris,  and  informs  hin^  that  his  oh •* 
ject  is  to  enable  him  to  ke?)i  the  goods  back  m  case  of  an 
alteration  in  the  circuniKtancs  of  the  Claimants  :  and  in 
this  case  only  is  the  hint  given  him  that  he  may  claim 
them  as  his  own.  It  is  contended,  1  hat  lie  acknowledges, 
in  his  lettei;  to  the  Claimants,  that  the  property  is  British; 
But  this  is  an  error  in  fact.  It  was  necessary  to^sign 
some  reason  or  some  excuse  for  hot  havingthe  bills  oi'  la- 
ding made  out  to  the  Claimants  themselves.  And  for  this 
reason,  he  urges  an  apprehension  that  our  government 
would  not  protect  British  property.  But  this  reason 
could  only  be  applicable  in  the  event  of  a  stoppage  in 
transitu;  as  a  dii'cct  shipment  to  the  Claimants  would 
have  left  no  room  ^or  such  an  apprehension.  In  the  let- 
ter, also,  to  Harris,  it  is  said*  is  cimtaincd  an  acknow- 
ledgment that  tlie  property  is  Biitish.  This,  also,  is 
founded  in  mistake;  for  the  letter  to  Harris  only  com- 
municates  the. reason  which  had  been  assigned  in  the 
other  letter,  for  having  the  bill  of  lading  made  out  as  it 
was.  But  suppose  the  passage  in  the  letter  to  the  Clai- 
mants, on  this  subject,  h  id  been  full  and  ex])licit  to  the 
declaration  of  an  opinion  that  the  property  continued 
British,  although  shipped  on  Ajiierican  account;  yet 
this  would  have  been  but  an  expression  of  an  erroneous 
opinion,  and  certainly  ought  i:ot,  aA  far  as  the  interists 
of  the  Claimants  are  concerned,  to  liave  an  infliienceon 
the  decision  of  this  Court.  But  it  is  assei'ted  that  the 
goods  continjLied^  on  the  whole  voyage  at  the  risk  of 
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THCl  the  shippers.  This  may  be  true,  and  yet  it  does  not 
MERRi-  prove  enough.  Had  tite  shipment  been  direct  to  the 
Af  ACK.     Claimants,  and  insurance  omitted  contrary  to  order  or 

custom,  the  shippers  would  have  been  equally  iiabii*,  and 

yet  the  property  would  not  have  been  subject  to  capture. 
It  is  enough  for  the  purposes  of  the  Claimants,  that  the 
property  rn  the  goods  had  been  transferred  to  them,  in- 
depenJently  of  the  control  of  the  shipper  or  his  agenty 
except  so  far  as  the  right  to  stop  in  transitu  inteifered. 
And  such  was  the  situation  of  the  riglits  of  the  parties  in 
this  case.  The  goods  ordered  by  (he  Claimants  were 
shipped  to. an  agent  for  their  use,  subject  only  to  aright 
which  utiquestionabiy,  under  any  circumstances,  existed 
in  the  shipjwrs.  In  their  letter  to  the  Claimants,  they 
inclose  a  bill  of  parcels,  by  way  of  invoice,  containing  a 
positive  acknowledgment  of  the  sale  to  them ;  and  the 
letter  itself,  as  well  us  that  to  Harris*  speaks  of  the 
goods  expressly  as  tlieir  goodvS.  The  immediate  con- 
signee could,  therefore,  only  be  considered  as  the  bailee 
of  the  Claimants.  Nor  docs  it  appear  that  a  tender  of 
the  money  would  have  been  necessary  to  entitle  them  to 
receive  the  goods  of  Harris,  as,  in  the  letter  to  Harris, 
it  is  acknowiedgcfl  to  be  a  sale  on  credit,  and  particular 
discounts  offered  as  an  inducement  for  an  early  payment 

Indeed,  there  are  words  in  the  letter  to  the  direct  con- 
signee, which  amount  to  a  positive  declaration  that  the 
shipments  were  not  on  his  account  nor  on  that  of  the  sbipl 
pers,  but  for  the  use  and  benefit  of  others^  <<I  shall  send 
you,  and  our  friends  through  your  hands,  all  the  goods 
prepared  for  your  market.*'  By  connecting  th»»se  words, 
with  the  bills  of  lading,  the  result  is,  tliat,  althou.e'*!  the  di- 
rect consignee  was  entitled  to  demand  the  goods  of  the 
captain,  yet  it  was  not  to  his  own  ust',  but  to  the  .^seof  the 
several  persons  on  whose  account  they  were  shipped. 

Decree  affirmed. 

Story,  J.  delivered  the  following  separate  opinion^ 
as  to  the  claim  of  W.  and  J.  Wilkins. 

I  cannot  concur  in  the  opinion  of  the  Court,  just  de- 
livered, as  to  the  claim  of  the  Messrs.  WilkinS.  It  is 
true  that  the  goods  were  purchased  pursuant  to  tjie  or- 
ders  of  Messrs.  Wilkins ;  but  I  -do  not  think  that  the 


FEBRUARY  TERM  Igi*.  MS 

property*  by  the  mere  purcliase^  became  vested  in  them ;  thk 
and  the  vSAj^e  and  coufse  of  trstde  is^enerally  otherwise,  MBiiBi- 
The  purcdase  ^^  us  made  with  the  mone>  otthe^  shipper:  mack. 
andy'untii  a  dehvery,  ai-tnal  or  constructive^  to  the  ■■  ■■  ■■ 
Messrs.  Wilkins,  the  propriety  thereof  remaint^d  conn- 
lilflely  m  thesltipper*  The  goods,  were  also  shippoo  as 
the  projierty  of  the  shipper,  consigned  to  the  agent  of  the 
shipper,  and  not  to  the  agent  of  tlie  Meases.  WilUins,  to 
be  delivered  only  in  cas^of  the  consignee's  being  saiis- 
fied  of  their  perfect  solvency.  It  is  true  that  the  bill  of 
lading  purports  that  the  goods  are  sliipptMl  on  account 
and  risk  of  the  consignee;  but  the  confidential  letters 
explain  tht^  transaction,  and  diew  that  the  shipmentwas 
so  made  as  a  cover  aganisi  belligerent  rjsks ;  and  that 
tlie  property,  was  not  intended  to  be  clianged  from  the 
British  shipper,  in  its  transit.  The  delivery,  then^.^f 
.the  goods  on  boai*d  of  a  general  ship,  was  no  delivery  to 
tlie  Messrs.  Wiikins  :  It  was  not  even  a  delivery  which 
vested  tlie  property  of  the  goods,  in  the  consignee.  The 
legal  i>roperty  and  possession  thereof  still  remained  in 
the  shippers  ;  and  if  the  goods  had  actually  come  to  the 
hands  of  Mr.  Harris,  his  possessicui  would  have  been  but 
axontinuation  of  the  p.^ssesf^iun  o(the  shipper.  In  con- 
templation of  law,  the  goods  were  as  much  under  the 
controi  and  possession  of  the  shipper,  as  if  he  had  been 
on  board  the  vessel  during  the  voyage,  or.  had  shipped 
them  in  his  own  name.  If  they  had  been  lost  during  the 
voyage,  the  loss  woiild  have  been  his.  He  had  not  a 
mere  right  of  stoppage  in  trmusitu  in  case  of  insolvency, 
for  that  can  be  exercised  only  where  the  property  by  the 
shipment  is  vestrd  in  the  consignee  for  his  own  use ;  but 
he  had  a  perfect  right  of  countermand  in  all  cases  what* 
ever.  He  might  sell  the  property,  give  it  a  new  direC'* 
tion,  control  its  delivery,  and,  indeed,  exercise  all  the 
rights  of  full  dominion  and  propriety.  It  seems  to  me» 
that  if  the  Messrs.  Wiikins  had  neither  a  jus  ad  rem, 
nor  ^jus  in  rf,  and  the  latter  only  is  recognized  in  prize 
Courts,  they  could  not,  by  subsequent  acts,  oven^each 
the  legal  rights  of  the  captors.  At  the  time  of  the  ship* 
roent  and  capture,  it  was,  in  my  view,  enemy  property 
liable  to  condemnation,  having  no  neutral  or  American 
onus  attached  to  it.  It  was  subject  to  the  legal  claims 
of  the  creditors  of  the  shipper ;  and  nothing  existed  in 
the  Messrs.  Wiikins  but  a  mere  spes  occupandi  or,  as  the 
common  law  phrast^s  it,  a  mere  possibility,  which  attached 
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Ti{£  neither  to  the  substance  nor  the  form  of  the  thing.  Upon 
MERRi-  what  ground,  then»  if  I  am  right  as  to  the  ownership  of 
MACK«    the  goods,  can  .the  claim  be  maintained?  The  right  of 

; —  capture  acts  upon  the  proprietary  interest  of  the*  thing 

captured,  at  the  time  of  capture.  It  is  not  affected  by 
the  secret  liens,  or  private  engagements  of  the  parties. 
It  repudiates  even  the  sti-ong  claim  of  a  bottomry  bond, 
because  it  is  not  BLJm  in  re.  Can,  tiien,  a  mere  possibi- 
lity  be  of  more  consideration  in  a  Court  of  prize?  The 
absence  of  all  authority  to  this  effect,  and  the  strong  and 
emphatic  language  of  all  the  cases  as  to  secret  liens, 
speak  as  powerfully  as  the  most  direct  and  pointed  deci* 
sions  against  it. 

There  is  a  case  cited  by  the  Court  in  the  .^ferom,  4 
Rob.  218,  where  property  was  shipped  by  a  merchant  in 
Hollantl  to  A.  a  person  in  America,  by  order  of  .B.  and 
per  account  of  B.  but  with  directions  to  A.  not  to  :deliver 
it  unless  satisfaction  should  be  given  for  the  payment ; 
and  it  was  held  as  good  prize  on  the  gnmnd  that  the  pro- 
perty still  remained  in  the  ehemy  shipper.  This  case 
I  tliink  strongly  in  point ;  and  the  manner  in  wliich 
Lawrence  attempted  to  distinguish  it  from  the  case  then 
on  trial,  shews  a  full  concurrence  in  its  correctness. 
The  reasoning  of  the  Court  in  the  Jiurora  itself,  and  in 
the  Marianna,  6  Rah  22,  are  al^o  illustrative  of  the  gen- 
eral  doctrine. 

Oil  the  whole,  I  consider  that,  by  the  doctrine  of  the 
common  and  the  prize  law,  these  goods  were,  at  the 
time  of  capture,  enemy  property ;  .and  that  the  claim  of 
the  Messrs.  Wilkins,  ought  to  be  rejected  ;  and  in  this 
opinion  I  have  the  concurrence  of  two*  ofmy  bretlu*en. 

Monday f  J^iarch  ±Uh. 

Harper,  suggested  diminution  of  cue  record  in^  the 
cade  of  W.  and  J.  Wilkins,  and  prayed  the  Court  to 
grant  a  writ  of  certiarari  to  the  Court  below ;  but  the 
Court  refused,  the  case  having  been  argued  and'decided. 


*  Judges  WAaaiHOTOR  and  Tosb. 
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THE  FRANCES^  Botbr,  mastbb. 
("Thompson  and  oL  Ckdmwts^ ) 


THIS  was  an  appeal  from  the  sentence  of  the  Unite^l  a  natarftiized 
Stales'  Circuit  Court  for  tlie  district  of  Rhode  Island*  ?'»«?'»•  ^l^y 

in  time  of 
pienee,  retunw. 

The  facts  were  as  follow :  to  hk  native 

courrtiyforthei 
p«^po•^^  ol'    • 

War  was  declared  by  the   United   States   against  trade,  butwith 
Great  Britain  on  the  18th  of  June,  1812,  S*JS!^'* 

^  ot  i^tarning 

again  to  hts 

The  ship  Frances,  having  on  board  a  cargo  of  goods  adopted  couu- 
of  British  manufacture,  consigned  to  various  persons  in  lliiilwng'ln 
the  United  States,  sailed  from  Greenoch,  in  Scotland,  the  former  a 
on  the  10th  of  July,  in  the  same  year,  for  New  York.  j[^*;;;^^^*^ 
On  the  28th  day  ot*  August  following,  she  was  captured  the  existence 
by  the  Yankee  privateer,  and  carried  into  the  <5istrict^^.^^^**^^^j^^.^ 
of  Rhode  Island,  whei'e  the  cargo  was  Ubelied  as  enemy  coamrie»,^fo>^** 

property.  the  purple  ot 

*  wimiing  up  a 

coniplicited 

Robert  and  James  Thompson  and  \lMlliam  Steele,  business,  and 
naturalized  citizens  of  the  United  States,' clcjmcd  a  *^'5''S *vr  J"  ^ 
considerable  part  of  this  cargo  as  their  own  property ;  ciai  transac 
and  also  claimed  130  packages,  another  part  of  the  ^^Jj^  ]jj^g^7?' 
same  cargo,  as  being  owned  by  them  jointly  with  Bri-  my,\mi  act«- 
tish  subjects,  or  as  having  a  lien  upon  the  property  in  aiiy  returning 
consequence  of  advances  made  upon  the  consignment.     I.onnin^tn'a^'^ 

little  mox'Q 

These  goods  were  all  consigned  by  James  Thompson,  ^'jl|[|J.|^^.>^^^ 
a  naturalized  citizen  of  the  United  State^,  residing  in  knowud^rof 
Scotland,  to  William  Steele,  a  citizen  of  the  United  thcwui;iKtoiit: 
States,  carrying  on  the  business  of  the  concern  in  Mew  hav^ng*^.^^incd^ 

York.  a  domi'cil  in 

hi»nntiv  coini- 

All  the  goods  claimed,  except  the  130  packages,  v/cre  g(k>d.%  captnr- 
incontestibly  the  property  of. the  Claimants;  and,  on ^*' ^^^.v'* }^»e 
the  triJ,  restoration  of  two  tliirds  was  decreed  to  Ro-  romiemnatiln. 
bert  Thompson  and  William  Steele,  residents  in  the  floods  appoftr- 
United  States;  in  which  decree  the  captors  acquiesced.  pHptrs^trl'e  a 
The  remaining  third,  which  belonged  to  James  Thomp-  consignment 
son,  who  resided  in  Scotland,  was  condemned:  and*^?^^'^^^^; 
from  this  sentence  he  has  appealed  to  this  Court.  ican  roei-'"' ^ 
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THE         The  130  packages  were  also  condemned  as  enemy 

FRANCES^  property ;  and  from  this  sentence  the  Claimants  have 

(thomp-   appealed  to  this  Court ;  but,  havin||!^  received  more  fnjl 

honScaIj,  information  than  they  ori,e^inafly  possessed  respecting 

CLAi-     the  ownership  of  those  goods,  they  now  abandon  their 

MA.NTS,)  claim  as  to  this  pro|)erty,  except  as  to  66  boxes,  of 

BOYER,    which  they  still  claim  to  hold  a  moiety;  the  other  moie- 

MASTER,  ty  being  acknowledged  to  be  the  property  of  Messrs* 

—  —  — ^.Dalgleish  and  Frame,  British  subjects. 

ehants,  eon- 

aiprize,"«i^  ^  claim  to  all  the  above  mentioned  goods  was  also 
though  twr-  in(;prposcd  by  the  United  States,  for  a  violation  of-ifie 
iffered^ar*' '^""''"^''^®***^^^^  which  claim  was  rejected  in  the 

Ai>iPricHii       Circuit  Courts  and  an  appeal  taken  to  the  Supreme 

meiT-hants         CoUI*t. 
wen*  jointly 
interested,  nnil 

thai  thev  had     Jamcs  Thompson,  as  appeared  from  the  evidence, 
^TN^^rin-  was  a  native  of  Scotland,  and  came  to  the  United  States 
•equenceot  id-  in  the  year  1793,  where  he  resided,  carrying  on  trade 
ITthLu'^''  and  commerce,  till  the  year  1801;    In  1797  he  was  na- 
Further  proof  turalized.     In  the  year  ISOl  he  went  to  France,  on  the 
*^j>*J^^i^*"^  commercial  business  of  his  house,  and,  some  time  after- 
^^^^  '         wards,  passed  over  to  England,  where  he  was  employ- 
ed in  making  purciiases  for  and  shipments  to  his  liouse. 
In  the  yenr  1803  he  settled  in  Glasgo\y,  where  he  con- 
tinned  doing  tliat  part  of  tlie  business  of  the  partnership 
which  was  to  be  transacted  in  Great  Britain,  until  the 
dixlaration  of. war.     y\ftor  the  kninvle:]ge  of  that  event, 
he  transacted  no  comsnercial  business  whatever,  and 
was  exclfisively  employed  in  an*anging  his  affairs  in 
such  manner  as  would  enable  liim  to  return  to  the 
United  States.   This  bein.5  accomplished,  he,  in  Auqustj 
1813,  en.qaged  a  passap^e  on  board  the  cartel  ship  the 
Robert  Burns,  about  to  sail  from  Liverpool  to  New 
Yofk,  but  was  stopped  by  the  oriel's  of  government 
He  then  passed  over  to  Ireland,  and  priv*itely  embarked 
for  tlic  United  States,  where  he  arrived  in  November 
last.     Several  affidavits  were  taken 'to  show  that  he  al- 
ways considered  the  United  States  as  his  permanent 
place  of.  residence*  and  that  he  uniformly  expn*ssed  his 
determination  to  return.     His  letters  manifested  the 
same  intention.    It  also  api)eared  that  his  businei»  was 
complicated,  and  required  his  attention  after  he  ceased 
to  engage  in  new  adventures;  hut  it  did  not  appear  that 
lie  had  i>erformed  any  act  which  could  be  considered  as 
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eommencing  to  return^  antil  August  isid^  when  he  en-      the 
gagi'd  a  pasBa^  on  board  the  Robert  Burns.  FRAKCESy 

(THOMP. 

As  to  the  66  boxes  of  mt^rchandize^  the  moiety  of  son  &  ax.. 
which  was  still  claimed  by  Robert  and  James  Thomp-      clai- 
son  and  William  Steele,  they  prayed,  on  bringing  up  mants.) 
the  cause  to  this  Couit,  to  be  allowed  to  make  furtiier    boyer, 
proof  of*  their  property  in  the  said  goods ;  and  offered,  master. 
as  fui*ther  pi'Oiif,  the  affidavit  of  Jamos  Thompson  that  _.-.-i»^ 
thev  were  the  joint  prop*  rty  of  the  house  of  Da)gleish 
and  Frame  and  of  Messrs.  Thompsons  and  Steele,  un- 
der a  contract  made  by  two  letters  which  were  exhibitr 
ed,  and  which  he  said  were  original.     In  additi^^h  to 
this,  James  Thompson  swore  that  i:e  gave  Ids  bill  for 
the  moiety  of  these  go'^ds,  which  bill  he  had  paid,  and 
that  he  was  prevented  from  nf*tifying  this  contract  to 
his  partn^^rs  in  his  letter  to  thi-m,  by  the  hurry   pro- 
duced by  the  shipment.     The  Claimants  offered,  also, 
the  affidavit  of  William  St«*ele,  stating  that,  some  timo 
after  the  papers  of  the  ship  Frances  were  opened,  lie 
received  th.^  invoice  and  letters  annexed  to  his  affidavit 
in  an  envelope  with  some  other  papers.   That  t\w  letters 
were  in  the  hand-writing  of  John  Frame  and  James 
Thompson.   That,  before  he  received  tliem,  he  was  con- 
vinced, from  the  marks,  that  the  goods  .in  the  lnv;>icc 
were,  in  some  respects,  the  joint  property  of  his  house 
and  of  Dalgloish  and  Frame ;  which  fact  he  stated  to 
the  agents  of  the  captors  as  well  as  the  judge  of  the 
Circuit  Court,  at  the  trial  in  June,  1813;  and  that 
.Tames  i?hompson  was  in  the  habit  of  taking  goods  on 
joini  account  from  houses  in   Scotland,   and  sending 
them  to  the  house  in  America,  without  specifying  whe- 
ther they  were  on  joint  account  or  on  commission. 

The  letters  referred  to,  were,  one  from  Dalglelsh  and 
Frame,  dated  Glasgow,  27th  June,  1812,  and  addressed 
to  Mr.  James  Thompson,  Glasgow,  in  which  tiicy  say 
the  goods  were  printed  in  consoquencc  of  his  orders  | 
and  express  a  hope  that  he  will  take  ihc  whole  contain- 
ed in  the  invoice ;  or,  if  not,  that  he  will  allow  them  to 
go  to  his  house  on  joint  account.  The  other  was  a  let- 
ter addressed  to  Messrs.  Dalgleish  and  Frame,  signed 
James  Thompson,  and  dated  Glasgow,  1st  July,  1S12, 
in  which  he  acknowledges  the  -receipt  of  their  letter  of 
the  27th  of  June^  1812|  and  says,  that  as  tliere  are  a 
VOL.  VIII.  43 
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THB      great  many  moi'e  goods  in  the  invoice  than  he  had  or- 
jrR\NC£s,  dcred,  and  as  he  did  not  wish  to  take  so  large  a  quantl- 
(tu.^mf-  iyf  he  would  send  them  on  joint  account. 

SON  &  AL« 

CLAi-  The  invoici'9  or  rather  bill  of  parcels,  is  dated  Glas* 

MAiTTSy)  gow,  27th  of  June,  1812,  and  was  headed  <<  Messrs.  R* 

BOYBR,  and  J.  Thompson  and  W.  Steele  bought  of  Dalgleish 

MASTER,  and  Frame." 

The  affidavit  of  John  Frame,  taken  in  Glasgow,  was 
also  exhibited,  in  which  he  swears  that  the  good%are 
the  joint  jiroporty  of.  Messrs.  R.  and  J.  Thomi>son  and 
Wm.  Steele  and  of  Dalgleish  and  Frame. 

Such  was  the  further  proof  offered. 

In  the  F'ranrcs  were  two  letters  from  James  Thomp- 
son to  AVin.  Steele.  TliC  first  was  dated  fJlsisgow,  July 
13th,  1812,  in  which  he^ays  <*  I  annex  a  list  of  goods 
cousigricd  by  the  Frances.  These  consignments  arc  the 
sa&'st  and  snrrst  trade  for  us,  and  it  was  from  this  con- 
viction that  I  allowed  of  so  many  consignments."  In 
the  annexed  list  of  consiginnents,  referred  to  in  the 
foregeing  letter,  were  the  goods  shipped  by  Messrs. 
Dalgleish  an^'  Frame.  In  tliis  letter,  he  writes  on  the 
business  of  the  house,  speaks  (if  the  consignments  gene- 
rally, recommends  that  the  goods  should  be  promptly 
sold  at  the  market  price,  and  accounts  of  sales  rctt?rn- 
ed :  but  makes  no  allusion  to  any  interest  in  the  goods 
of  Dah^leish  and  Frame. 

Irving,  for  ^ppellnnts^  after  stating  the  facts  of  the 
case,  anti  the  claim  of  Robert  and  James  Thompson  and 
William  Steele,  contended, 

That  British  property  shipped  on  board  an  American 
vessel,  before  a  knowledge  of  the  war,  was  not  liable  to 
capture,  either  under  the  laws  of  the.  United  States  or 
the  |>rei>ident*s  instructions  to  the  commanders  of  pri- 
vateers. That  the  commissions  issued  by  the  president 
to  the  private  armed  vessels  of  the  United  States,  only 
autborizt  d  them  to  s.  ize,  1st.  Uritish  vessels  and  the 
property  found,  on  b(»ard:  2<1.  All  pi-opcrty  liable  to 
captuiv  by  tlie  laws  of  war ;  and  that  the  property,  in 
tl)e  present  case^  did  not  come  under  either  of  these  de? 
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scriptipns.   4ct8  (f  congress  of  June  ISthf  and  June  Wthf      the 
l^i^fLaws  Uf  8.  vcL  ±±9  p»  227  ami  238.    See,  also,  Frances, 
the  instructions  of  the  president  to  the  private  arm^  ves-  (thomp- 
sels  of  the  United  States.  son  &  al. 

CLAI- 

Enemies'  property  in  i^ossession  of  the  nation  de^  MAHTSy) 

claring  war,  at  the  tinrie  of  the  declaration,  is  not  liable  BOYSRf 

to  seizure  as  prize  of  war:  it  can  only  be  sequestered  masteil; 
by  municipal  regulation*    The  Court  having  jurisdic-  — — — — - 
tion  in  cases  of  this  kind,  sits  as  a  municipal  not  as  a 
prize  Court.    1  Rob.  238,  Tlie  Rebeckali.    5  R<A.  207» 
The  Boeder s  Lust.    2  Jixuni^  224. 

The  property,  in  the  present  case,  is  to  be  consider- 
ed as  comnutteid  to  the  public  faith  The  circumstances 
ander  whicii  it  was  shipped,  and  afterwai*ds  sailed,  were 
vei7  peculiar.  The  non  intercourse  act  and  the  several 
acts  supplementary  thereto, '  the  revocation  of  the 
French  decrees,  the  president's  proclamation  of  2d  No- 
vember, 1810,  the  letter  of  the  Ame/ican  secretary  of 
state  (Mr.  Monroe)  to  Mr.  Foster,  the  British  minis- 
ter, under  date  of  July  26th,  1811,  the  revocittion  of 
the  British  brders  in  council,  and  tho  assurances  of  Mr. 
Russel,  the  American  charge  d'affaires  in  Great  Bri- 
tain, presented  a  stkte  of  things  x)n  which  the  British 
merchants,  and  the  American  merchants  in  Great  Bri- 
tain, confidently  relied  for  the  security  of  their  proper- 
ty shipped,  under  these  circumstances,  to  the  United 
States. 

This  doctrine,  that  the  property  of  an  enemy,  found 
in  the  country  at  the  breakini;!;  out  of  a  war,  is  under 
the  safe- guard  of  the  public  faith,  is  a  principle  of  the 
common  law.  In  England,  property  in  this  situation 
would  not  be  condemned,  iin-niy  goods  which  came 
down  the  Baltic,  and  were  landed  in  England  bofore  a 
knowledge  of  the  war,  have  been  there  held  to  be  safe. 
Migna  charta  itself  recognizes  the  principle.  By  the 
rule  of  reciprocity,  therefore,  protection  ought  to  te  ex- 
tended by  the  American  government  to  the  property 
now  in  dispute. 

It  is  said  that  we  have  not  a  standing  in  Court,  that 
James  Thomi)son  is  an* alien  enemy,  and  that  an  alien 
enemy  cannot  support  a  claim  of  this  kind.    ])ut  w^ 
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THE      say  tbaty  admitting  James  Thompson  to  be  an  alien 

SRANCES,  enemy 9  hiS  agent  in  this  country  may  Have  a  standing 

(tuomv-  in  C«mpt,  if  the  property  in  question  be  divested  of  its 

S05  tc  All.  hostile  character.  whi(  h  we  contend  is  the  case  here. 

CLAi-  5  Hob.  Jyostra  JIadonna  delle  Chrade.  6  Rob.  1.  id.  ^if 
MAKTs,)    Tfie  Marianne.    2  Rob.  135,  The  Packet  de  Bilboa. 

BOTfiR, 

MASTER.  But  if  these  goods  he  hostile  property.,  and  tlie  Clai- 
-^— .__  mants,  on  tliat  account,  Iirtvc  no  right  to  them,  still,  we 
contend,  the  captors  cannot  support  their  claim  :  The 
property  of  the  goods,  if  not  in  the  Claimants,  is  in  the 
United  States,  and  liable  to  seizure  under  the  non-inter- 
course act  of  March  1, 1809 ;  which  art  is  neither  repeal- 
ed by  nop  merged  in  the  act  declaring  war,  nor  any  other 
act.  Laws  U.  8.  voL  9.  p.  243.  §  6,  §  8,  and  §  18,  ojthe  act. 
The  3d  sect,  of  tlie  priz?  act*  (Laws  U.  8.  vol  11,  p. 
239,)  n  quires  that  all  the  laws  of  the  United  States,  then 
in  force,  be  observed  by  the  owners,  officers  and  ^-rews 
of  privateers.  The  n<>n*intercourse  act  was  one  of  the 
laws  of  the  Unites]  States  then  in  force.  The  second 
set  of  instrurlions  to  the  privateers  of  the  United  Statis, 
Yissucd  26th  August,  I8I29)  inlctdicts  the  captnn*  of 
American  vessi^ls  having  on  board  British  good-: :  They 
are  to  be  seized  by  the  collectors  of  the  r^spe^'.ive  ports. 
The  United  States  have  always  asserted  their  pri -r  right 
to  such  prnpe^*ly.  (S*^e  the  circular  letter  from  the  comp- 
troller of  the  treasnry,  of  October  16tii,  1812.)  They 
have  chosen  to  municipalize  it — ^to  res  -r^'T  it  to  them- 
selves Congress  has  resisted  every  attempt  to  the  rt  ])eal 
the  non-intcrc«»urs<\  The  act  of  Jtil>  13rh.  181 3,  {Laxos 
U.  8.  vol.  13,  p.  14,)  shows  that  thi7United  \^tateM  have 
not  relinquislicd  tlieir  claim  to  property  situated  like  that 
now  in  dispute.  Their  relinquishment  only  goes  to 
such  property  as  should  be  condemned  as  prize  of  war. 

As  to  tlie  first  instructions  of  the  president,  they  only 
authorize  the  private  armed  vessels  of  the  United  States 
to  capf  n*e  enemy  property  on  board  neutral  or  hostile 
vessels,  and  not  that  fonnd  on  board  Ameriran  vessels  re- 
turning to  the  United  States,  flying  before  the  st«»rm  of 
war,  and  seeking  the  protection  of  their  country.  See 
the  circular. letter  of.  Mr.  secretary  Gallatin,  of  26th 
August,  1812.  The  second  set  of  instructions,  before 
refer!-ed  to,  prohibit  the  capture  of  American  vessels  re- 
turning to  the  United  States  with  British  property  snip- 
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p^d  after,  the  repeal  of  tbe  orders  in  coun^Q,  and  before      Tn« 
the  dt^claratioif  of  war  was  known  in  England.    These  Frances^ 
instructions  were  operative  as  soon  as  issut^d^  aiid  were  (thomp- 
the  law  for  all  the  privateers  of  the  United  States.    They  son  &  al. 
made  a  cessation  of  hostililies  as  to  the  property  aimve      clai- 
described;  wiiich  if  thereafter  captured  bj  a  privatt^er,   mants,) 
woul-i  be  restored  to  the  owners.    The  captors  would    boyer, 
only  be  relieved  from  the.  payment  of  damagc^s  p.nd  master. 

costs.   2  ^«um«  2i9,:2309  3559  26^.-^2  Dallas^W.   Bain 

V.  achr.  Speedwell.— I  Rob.  Id4.    The  Mentor. 

We  would  now,  onbehalf  of  the  Claimants,  move  the 
Court  to  allow  us  further  proof  as  to  the  ownership  of 
the  pi'opeity.  We  wish  to  show  that  the  goods  are  not, 
in  truth*  consigned  property,  but  tliat  (>n<^  moiety  bel  xngs 
to  tbe  Claimants.  We  wish -to  explain  the  papers  wliich 
the  captors  have  considered  as  proving  the  property  in 
question  to  be  hostile.  That  w^^  liave  a  right  to  make 
this  explanation,  we  refer  the  Court  to  the  Following  ca- 
ses. 6  Rob.  3. — id.  13^9  W.  artd  J.  BeUs  case. — 4  Rob. 
±6i.  Maddonna  delle  Grade. — id.  %i.  The^ Josephine. — 
3  Rob  Z6S.  The  AftirnA.— That  further  proof  may  be 
allowed,  in  an  apprilate  Court,  sre  1  Rob.  (Amer.  Ed.) 
p.  7.  Sir  fV.  Scotland  sir  J.  J^idwWs  statement  of  the 
general  principles  of  proceeding  in  the  admiralty. 

Dexter,  amtraf 

Said  that  the  motion,  on  behalf  of  the  Claimants,  for 
further  proof,  was  entirely  unexpected — ^that  thia-e  was 
nothing  fur  tliem  to  found  S'ich  a  prayrr  upon — that  the 
claim  to  the  130  packages  was  ambigtious,  the  ground 
upon  which  it  was  made  being  alternative,  viz.  either  that 
the  goods  wei^  shipped  on  Joint  arcoutiU  or  that  the 
Claimants  have  an  equitable  lien  on  them,  on  account  of 
advances  made  on  the  consignment. 

That  these  130  packages  were  wholly  British  proper* 
ty,  is  clear  from  the  papers  exhibited :  they  wei^  con- 
sigiietl  by  British  merchants  to  the  Claimants,  with  or- 
ders to  sellf  and  remit  the  proceeds. 

The  decision  as  to  the  residue  of  the  property  in  dis- 
putCf  viz.thetAmI  claimed  by  James  Thompson,  depends 
upon  his  national  character.    Tliat  this  is  hostile  is  evi- 
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THE      dentfromtbe  decisioninthecaseoftiie  Venus  (imtep.  tB$,) 
FRAilCESf  to  which  decision^  and  the  argument  on  behalf  of  the 
(TuoMF-  captors  in  that  case,  we  beg  leave  to  refer  the  Court. 

SON&AIm 

CLAi-  To  return,  tlien,  to  the  130  packagrs.    It  being  clear 

MANTs,)  fliat  they  wcrA  British  property,  th&  only  question  is, 

Bo Y£R,  whether  such  property  is  liaiile  to  condemnation,  as  prize 

MASTEu.  of  war. 


The  case,  a«i  stated  and  argued  upon  by  the  captors, 
is  not  justified  by  the  facts;  the  real  state  of  the  case  is 
raaterially  diflTcrent  The  Frances  was  raptured*  not 
in  port,  but  on  the  high  seas.  She  did  not  ent<?r  the  port 
upon  the  faith  of  the  natton,bat  was  brought  in  as  prize. 

The  counsel  for  the  Claimants,  admitting  the  goods 
now  in  dispute,  to  be  British  property,  !ias  said  that 
American  property  similarly  situated  would  not  be  con- 
demned in  England  ;  and  tiiat  therefore,  by  the  rule  of 
reciprocity,  protection  ought  to  beextendi'd  by  tlie  Amer- 
ican government  to  these  goods.  But  even  the  rule  of 
reciprocity,  if  it  were  one  which  this  (3ourt  could  en- 
force, would  not  avail  the  Claimants  in  the  present  case ; 
for  the  British  Oovcrnment  do  not  themselves  rospect 
the  rule :  They  have  raptured  and  condemned  our  ves- 
sels sailing  tx> wards  England,  though  ignorant  of  the 
war. 

The  declaration  of  war  is  expressed  in  terms  as  gene- 
ral as  possible.  The  instructions  of  the  president  to  the 
privateers  of  the  United  States  give  them  a  general  au- 
thority to  capture  all  property  liable  to  capture  by  the 
laws  of  war. 

The  public  fai^h  was  not  pledged  so  as  to  protect  this 
vessel.  Jf  it  was  pledged  to  repeal  the  non-intercourse 
law,  there  was  no  pledge  that  war  should  not  be  declar- 
ed; and  we  clain:  condemnation  under  the  declaration 
of  war. 

As  to  the  pi-esidcnt's  instructions  of  36th  August,  it 
appeal's  that  they  were  issued  only  two  days  previous  to 
the  capture  of  the  Frances.  The  captors,  consequently, 
had  no  notice  of  their  existence.  They  sailed  with  in- 
structions authorizing  this  captui'e:  and  we  contend 
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shat  the  new  instructions  were  no  instructions  to  these      tub 
captors^  until  they  had  received  notice  of  their  being  in  Frances, 
force.  (T-iOMP- 

SON  &  Al. 

It  has  been  said,  on  the  part  of  the  Appellants,  that  if     clai- 
their  claim. is  rejected,  the  United  States,  and  not  the   mants,) 
captors,  will  be  entitled  to  the  proj)ei*ty.     We  reply  that    boykr, 
the  United  States  have  now  abandoned  their  claim  ^  so  master, 

that  the  property,  if  condemned^  must  be  condemneil  to 

the  captors. 

HARP£R,/or  Jippellants. 

The  reasons  on  which  we  ground  our  prayer  for  fur- 
ther  proof,  are  the  following. 

1st.  Certain  bales  of  carpeting  appear,  by  the  invoice 
and  bill  of  lading,  to  be  the  property  of  Steele,  in  the 
letter  of  13th  July,  1812,  froui  James  Thompson  to 
Steele,  they  are  stated  to  be  a  consignn^ent.  The  furtlier 
piH>of  which  we  would  offer,  in  reg^Hl  to  this  apparent 
inconsistency,  goes  to  show  that  upon  these  gooH.s,  al- 
though stated  to  be  consigned  to  Steele,  James  Thomp- 
son &  Co.  had  made  advances  to  the  owners,  to  the 
amount  of  lOOOf.  sterling,  which  created  a  lien  upon  the 
.goods.  This  lien,  we  contend,  was  the  property  of  James 
Thompson  &  Co.  Again,  certain  other  goods  appear, 
in  like  manner,  by  the  bill  of  lading  and  invoice,  to  be 
the  property  of  Steele  |  but,*  by  the  letter,  to  be  the  pro- 
perty of  Dalgleish  and  Frame  and  James  Thompson. 
The  further  proof  we  offer  here,  is,  that  wc  were  joint 
owners  with  Dalgleish  and  Frame. 

It  is  a  general  rule  of  prize  law,  that  further  proof 
^hall  be  allowed  on  an  appeal,  where  the  preparatory 
evidence  was  doubtful  or  ambiguous.  The  pre^sent  case. 
we  conceive,  comes  within  this  rule. 

Dexter,  contra. 

On  this  point  of  further  proof,  cited  the  two  foUowiug 
cases.  6  Roh  a*,  (Amer.  Ed.)  The  Marianna—to  show 
that  an  equitable  lien  is  no  ground  of  restitution  in  prize 
causes—and  d  Rob.  196.  Tlie  Tohago,  where  it  is  decid- 
ed that  a  bottomry  bond  given  in  time  of  peace^  gives 
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THE      no  such  title  to  jthe  obligee  as  will  enable  him  to  sup. 
FRANCES,  port  a  claim  for  pvstitution  after  a  declaration  of  war. 
(tuomp-  He  contended  that  a  captor  takes  cum  ontrcy  only  when 
SON  &  Aii.  the  amis  is  visible  and  direct* 

CLAI- 
MANTS,)      PiNKNET,  sanic  side. 

BOYER, 

MASTER*      FuKher  proof,  under  the  circumstances  of  this  case, 

— ought  not  to  be  allowed.    The  goi,ds  wcr<'  shipp  d  when 

wai'  was  expected.  The  intention  of  the  shipper  nasto 
give  a  neutral  character  to  tlie  prop<'rty.  Jam  s  Thomp- 
son knew  the  facts  relative,  to  tlie  transaction  as  well 
when  he  made  the  slfipmeht,  as  now.  Ho  had  reason  to 
expect  and  did  expert  war:  Hence  J  he  color  given  to 
the  transaction.  If  the  Court  all<»ws  fuither  proof  rh  a 
case  like  this,  th»*y  will  hereafter  be  inundated  with  ff-aud 
and  perjury.  It  is  a  gpiieral  rule  of  tlie  prize  Courts, 
that  furti'er  proof  wliicS*  goes  to  contradict  the  ship's 
papers,  shall  not  be  admitted.  If  thrive  had  bicn  n  ally 
an  American  interest  in  this  case,  it  was  Jaine^  Thomp- 
son's duty  as  vnW  as  intt*rcst  to  l«*t  it  appear  upon  die 
ship's  papei's.  The  original  claim,  of  the  Appellants 
was  stated  in  the  alternative — either  they  had  a  lien  on 
the  goods  for  money  advanced  by  them'  thi*ough  James 
Thompson,  or  the  goods  were  consigned  to  them  on  joint 
account. 

Thfc  heading  of  the  invoices  was  false,  by  their  own 
admission.  A  letter  ajip^ars  among  the  papers  in  this 
cause,  from  Robert  Sterling,  jjmr.' who  had  property  on 
board,  shipped  in  the  name  oi  Wm.  Steele :  this  letter 
was  evidently  written  in  contemplation  of  war.  James 
Thompson's  letter  of  13th  July,  contains  a  list  of  goods 
consigned,  in  contradistinction  to  the  troods  belonging  to 
the  firm.  The  goods  in  question  ai*e  among  the  consignr 
inent's.  By  James  Thompson's  letter  of  14th  July,  it  ap- 
pears that  he  knew  of  the  war.  Fr<»m  a  second  letter  of 
Robert  Sterling, junr.  dated  15th  July,  it  is  evident  that 
We  also  knew  of  the  war.  In  contradiction  to  such  doc- 
uments, further  proof  ought  not  to  be  admitted* 

''Harper,  in  reply. 

In  the  case.^  of  the  bottomry  bond  and  the  lien,  cited 
by  the  counsel  on  the  opposite  side,  the  possession  of  the 
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property  was  in  the  captors.    The  lien  was  a  lien  with-      the 
out  possession,  it  was  6nly  an  incumbrance,     But  h^re»  Frances, 
the  thing  was  in  pi;ssessiun  of  faim  wlio  had  the  lien :  (thomp- 
The  property  was  vested,  so  far  as  the  lien  extended  for  son  &  ax. 
the  a!dvances.    Steele  was  Thompson's  agent,  and  might     clai- 
kave  retained  the  goods  until  the  advances  were  lYpaid.  mants,) 

KOYERy 

Although  war  Wiis  feared,  peace  was  confidently  ex-  master. 
pected.    There  was  no  motive  fur  giving  a  neutral  cha-    ' 
racter  to  the  proiierty.    No  fraud  was  intended.    There 
^  was  no  intention  tci  defeat  the  non-intercourse  la\y.    Be- 
sides, an  intent,  even  if  it  existed,  to  defeat  a  nbuntcipal 
law,  is  no  ground  for  ref usi  ng  f uilbhcr  proof. 

The  letters  referred  to  .by  the  counsel  for  the  captors, 
went  with  the  invoices ;  and  the  accidental  ambiguity 
which  seeiiisto  exist  in  the  ]>apers  was  owing  to  tite  hur- 
ry occasioned  by  the  endeavor  to  get  the  goods  first  to 
np^rket,  und  to  obtain  the  bounty  on  exportation. 

Dexter.  In  the  cases  cited,  the  property  was  not 
more  in  tjic  bi^Uigcrent'  captor,  than  it  was  in  the  present 
case : — ^Thcse  goods  never  were  in  i>oss«ssion  of  the  con- 
signee;— They  were  captured  in  the  hands  of  the  ship- 
jier : — ^They  were  not  shipped  as  the  property  of  James 
Thompson  &  Co.  but  a^  the  property  of  the  Scotch 
merchants. 

Irving,  cited  liRoft.  86.  Tfie  Bemon,  on  the  point 
of  further  proof. 

Jifonday,  March  7th. 

Irving.  As  to  the  nation&l  character  of  James 
Thompson.  It  api>ears,  froim  the  testimony  in  this  casCf 
that  James  Thompson  is  a  native  of  Scotland,  that  he 
came  to  the  United  States  in  1793,  was  naturalized  in 
'1797,  and,  in  1801,  returned  to  Scotland  where  he  con- 
tinued to  reside  as  a  merchant,  till  some  time  subse- 
quent to  the  declaration  of  war. 

Naturalization,  under  the  laws  of  the  United  States, 

confers  upo,n  the  subject  of  it  all  the  rights  and  privi- 

leges  of  a  native  citizen,  excepting  that  of  becoming 

president  of  the  United  States.    He  has,  therefore^  the 

VOL.  VIII.  ** 
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THE      same  right  to  leave  this  country  and  go  abroad  which  ft 
iHANCEs,  native  citizen  possesses.    The  .law  of  England  is  the. 
(tiiomp    same  in  tins  respect.    W!icn  is  the  hostile  character  to 
toN&AL.  he  fixed  itp  n  him  2^    Not  until  a  war  breaks  out  be- 
CLAi-      tw«>cn  the  two  countries,  and  he  continues,  notwith- 
MANTs,)  standing,  i>  irside  and  carry  o^  a  hostile  trade  with 
BOYER,    the  enemy  country.    2  Cranchf  120,  Murray  r.  The 
MASTER.  Charming  Betsy.    A  citizen,  whvthir  native  oi*  natural- 
.-.«^.:...-.  izt  fi,  surprised  in  a  foreign  country  by  a  war,  has  a 
right  to  a  reasonable  time  to  withdraw  his  efforts.  4  Roh. 
161, 195,  Jladomia  deUe  Grade.     In  Mr.  Johns<m*s  rase 
f  1  Rob^  47, 12,  The  Indian  Chief  J  his  eng;agements  to 
his  creditors  were  considered  bv  the  Court  as  a  suffi- 
cient justification  of  his  residence  in  Great  Britain,  and 
hts  property  wais  restored.    On  the  point  of  reasonable 
time  to  withdraw,  see  5  HoJ.  90,  The  Ocean.  •  t  Roh. 
±&B,  ±96,  liie  Shop.   -4  Rob.  19J,  232,  The  Dree  Ge- 
broeders.     VaiteU  B.  3,  cA.  4,  $  63., 

Expectation  of  peace  justifies  delay  iii  an  enemy 
country,  or  explains  the  quo  animo  of  the  resident.  5 
Rob.  60,  The  Diana. 

In  BcUv.  GiUon^  i  Bos.  and  Pid.  S55,  it  is  decided  that 
the  goods  of  a  Britisli  subject  purcliased  in  an  enemy's 
country  after  the  commencement  of  hostilities,  may, 
nnder  certain  circumstances,  be  sent  to  England.  This 
decision,  though  n»w  over-ruled  in  that  country,  in  the 
case  of  Votts  v.  Bell,  8  T.  R.  648,  bals  not  been  over- 
ruled  hercr 

The  liberty  to  withdraw  jproperty  in  case  of  war,  is 
expressly  recognized  by.  various  treaties,  which  fix  the 
Hnu  for  withdrawing.'  Se^,  among  others,  the  treaty 
ej  1794,  between  his  Britannic  majesty  and  the  United 
8tattSn  art.  26.  But  these  treaties  do  not  create  the 
principle. 

If,  then,  we  allow  time  to  an  enemy  to  wiindraw 
his  effects,  sliall  we  not  iallow  at  least  the  same  indul- 
gence to  our  own  citizens? 

A.  cruizer  cannot  capture  for  violation  of  a  municipal 
law.  The  seizure  for  a  vioii&tioA  of  the  non-iiitercourse 
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act  is  directed  to  be  by  the  collectora  5  the  action  for      thb 
the  recovery  of  the  penalties  and  forfeitures  arising  Frances, 
under  the  act  is  to  be  cieW,  and  the  proceedings  gene-  (thomp- 
rally  are  to  be  in  cbnfomiity  with  the  act  of  atd  March,  son  Ac  al. 
1799,  to  regujate  the  collection  of  dutifs.ori  imports  ^vd     cx.ii* 
tonnage*    But  whei-e  a  statute  givt's  a  psirticiilar  f  »iin  maxts,) 
of  ai*tion»  that  form  must  be  pui*sued.    Jd  of  covgress    boyku, 
<ff  March  ±sU  1809,  ^  8,  and  18.  (Laws  U.  J^.  v(U.  9,  ;;.  MAS't  er. 

248.  254  J     Jlct  of  March  U,  ±799,  §  67,  68,  6S|,  88, — 

«1.    (Laws  U.  S.  vol.  4,  p.  389,  390,  447,  431.     Bac. 
Mr.  vol.  4,  p.  654,  tit  SUUatt^  K. 

Saturday f,  March  12£A.    wSbsenf... JjTVIngston,  J. 

Marshall,  C/i.  J.  after  stating  the  facts  of  the  cas$, 
delivered  the  opinion  of  the  Court  as  follows  : 

Tlie  rights  of  James  Thompson  depend  entirely  on 
his  national  comnii  rcial  character;  wliirh  is  decided  by 
the  opinion  given  in  the  case  of  the  Venus,  (aitte  p.  2bS.J 

The  sentence  of  coii(h*nination  pronounced  in  the 
Circuit  Court,  as  to  James  Thompson's  claim,  is  af* 
iirmeil. 

The  original  evidence  is  vci'v  str«>ng  to  prove  that 
the  shipment  made  by  Dalgleish  and  Frame  was  en« 
tii'ely  a  consignment.  I'ho  wlioh;  letter  of  the  13th  of 
July  confirms  this  idea,  it  is  searcelv  eri'dihie  that  the 
pmperty  of  Dalgleish  and  Kraine  would  liavc  been 
placed  oA  the  list  of  coiisignnienls  \.ithou1  a  note  upon 
iU  had  it  be''n  shipped  on  joint  rxccount.  Tin*  hurry  of 
businoss  will  not  excuse  or  account  for  this  omissi^au  • 
The  prop,  sitjon  of  Dalgleish  and  Fram^-  is  stated  to 
have  been  made  on  the  27 th  of  June,  and  to  have  been 
accepted  on  the' 1st  of  July.  The  lettei-s  of  Thompson 
to  SUjele  are  written  on  the  ISth  and  17th  of  July,  when 
this  suipment  is  treated  as  being  altog:ther  a  consign* 
ment  The  huriy  ( ould  not  haw  Lei n  such  as  to  ac- 
count for  a  mis- statement  of  the  fact.  There  id,  too, 
something  mysterious  in  the  n^anner  in  which  the  pa- 
pers, offered  as  additional  proof,  reached  Mr.  Steele* 
That  they  should  n- 1  have  been  .accompanied  by  a  let- 
ter, nor  bear  any  marks  of  coming  from  abroad,  is  sin-^ 
gular. 
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THE  Further  proof  is  not  admitted^  and  the  sentence  is  af- 

TRANCESy  firmed. 

(THOMP- 
SON &  4L.      Wednesdayf  J^iarch  ±6th.    Msent...MABBHAjjLf  Oli.  J. 

CLAI- 

MANTSy)       Washington,  J.  as  to  the  opinion  of  the  Court  on 

BOYER,    the  question  of  iien^  i*eferred  to  the  opinion  delivered  in 

MASTER,  the  case  of  the  Fraiices,  (Irvins  daimf  post  ;>•       J 

■  which  he  iiaid  was  precisely  within  the  principle  of  the 

ui*escnt  case. 


THE  FRANCES,  Boyer,  master. 
(GrdlumCs  cUdm.J 


Where  the  THIS  case  like  the  preceding,  wns  an  appcid  fmni 

duJ^^r'onX  the  discrict  Court  of  Rhode  Island  :  and  the  claim  of 
order  lor  fur-  John  Gralmm,  the  Appellant,  was  to  certain  other  goods 
{IJStivI^M*r  ^'^'  ^'^®  s«nic  ship,  the  Frances,  captured  and  carried 
their-i^iiWi-into  Rhoile  Island,  as  stated  in  the  case  referred  to, 
tv'impairwi i.y by  thc  Yankcc  piivatcor. 

the   uoii-:>tt>- 
ducti#»nof  let- 
ters iientionccl       HaRPEH,  for  CloUlian^. 
m  the    nfTida- 
vii«,  a  ••coimI       _  ,  __  i,       ^.      ^      . 

otAav  »v..  mr-     PiXKNEY  and  Dexter,  JOT  thc  Captors* 

fher  tfTwif  will 

dic*:ain»cUate  The  material  facti-  of  thc  case,  and  the  substance  of 
Court.  the  argument  on  both  sides,  are  stated  in  the  following 

opinion  of  the  Court,"*^  delivered  March  ±2thf  by 

Marshall,  Ch.  J. 

John  Graham,  a  merchant  of  New  York,  claimed 
sundry  parcels  of  goods  shipped  on  board  the  Frances, 
as  his  sole  pro^ierty. 

The  goods  were  shipped  by  William  Graham  and 
brothers,  mc.rciiants  of  .Glasgow,  on  accotmt  and  risk 
«f  John  Graham,  merchant,  of  New  York.    There  are 

*  LiviirosTosr,  J.  vns  absent  vhen  thii  opinion  was  deli^<^red- 
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two  bills  oT  laiiing».each  filled  up  witli  the  name  of  John      tiii; 
Graham.    There  are  also  two  invoices,  each  headed  fuancks^ 
with  the  name  of   William  Graham  and  brothers  as  (guauam'' 
shippers,  and  stating  the  goods  to  bo  shipped  on  account   claim*) 
and  risk  of  John  Graham,    The  first  of  these  invoices    BOYif^R, 
is  marked  in  the  margin  thus,  W.  G,  >1 1.  P.  and   the  master. 
other  thus^  [G.]    There  wei*e  also  two  lists  of  guofis.  — ^— ^-j 
The  first  headed,  **  List  of  gomls  slii[)ped  by  the  Fraiwes, 
for  Messrs.  Jolm   Graham  &  Co.  New  York.*'    This 
list  is   marked'  W.  G  X  i.  P.    The   otlier  is  headed^ 
^<  List  of  gwn\H  shipped  by  the  Frances,  for  Messrs. 
Peter  Graham  &  Co.  Philadelphia.''    These  goods  are 
accoiApanied  by  two  lettei-s  dated  the  15th  and  lOUi  of 
July,  signed  William  Graham  and  brothers,  the  first 
addressed  to  Messrs.  Johh  Graham  &  Co.  and  the  lq;st 
to  Messrs.  Peter  Grahanr  &  Co.    The  letter  to  John 
Graham  &  Co.  treats  of  their  trade  generally,  and  con- 
tains only  the  following  allusion  to  titis  shipment :  <<  You 
«  have  lierewith  the  ship  Fanny's  accounts,  to  which 
<<  refer — also  invoice  of  sundry  goods  per  Frances — 
"  we  hojie  they  may  go  to  a  good  market.    We  ex|sebt 
<<  you  will  have  about  one  hundred  packages  of  English 
"  goods.  There  will  be  somewhat  more  to  Philadelphia." 

The  letter  to  Peter  Graham_&  Co.  is  also  a, general 
letter  on  the  subject  of  their  trade.  It  contains  the 
following  passage  respecting  the  sliipments  by  the  Fran- 
ces :  "  We-  have  shipped  by  Frances  a  few  goods  well 
«  selected — we  could  not  get  almost  any  cluster  seeds." 

The  Circuit  Judge  directed  the  cause*  to  stand  fur 
further  proof. 

It  appears  fixim  the  afiidavit  of  John  Graham,  that 
rn  the  month  of  January,  in  the  year  1809,  he  entered 
iiito  a  limited  partnerahip  witli  his  brothers,  William 
Graham  and  Peter  Graham,  who,  as  well  as  himself, 
are  naturalized  citizens  of  the  United  States.  The  bu- 
siness was  to  be  conducted  at  New  York  by  himself* 
under  the  name  of  John  Graham  &  Co. — at  Philadel- 
phia, by  Peter  Graliam,  binder  the  name  of  Peter  Gra 
ham  &  Co. — and  at  Glasgow,  by  William  Graham, 
under  the  name  of  William  Graham  and  bi-othei*.*?. 
Thatt  from  the  commencement  of  the  partnership,  he  has 
been  in  the  constant  habit  of  carrying  on  extensive 
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TUB      business,  with  the  knowledge  of  iiis  partners,  on  bis 

VRANccs,  private  account,  and  also   in  connexion   with  others. 

(GKAH4s;i*s  I'hut  the  invostnier.t  and  disimsai  of  the  funds  of  the 

CLAIM,)   dejioncnt,  togetjier  with  the  Utanagement  of  th-   iner- 

Bor£tt,    canttie  concerns  of  the  firms  composi'd  as  afoi-esaid, 

MASTER,  and  the  commission  business,  were  the  principal  it*  not 

the  siJe  business  oi  William  Graiiam  and  brothers  at 

Ghisgow.  Thac,  from  the  intimate  knowlHe  they  pos- 
sessed of  each  othiTS  aHairs.  and  in  consequence  of  ttteir 
connexion  as  brotlters,  the  distinction  between  his  firm 
and  itiH  private  character  was  not  cJways  preserved.  It 
was  the  less  attended  to,  because  the  afiairs  of  the  com- 
pany and  his  individual  concerns  were  frequently  the 
subjects  ot  the  saiue  leitiT,  and  it  became  the  more  usual 
to  address  hi  in  by  the  style  of  the  firm,  because  there 
are  several  oilier  pei-stms  of  the  same  name  in  New 
/York,  tie  ailifs,  that  in  making  shipmc-ncs  on  the  sole 
account  of  the  deponent,  William  Graham  has  been  in 
the  habit  of  assorting  the  wiiole  into  invoices  of  small 
quantities,  calculated  to  suit  the  generality  of  pun^ha- 
sers  in  the  New  York  market,  and  alsci  that  the  goods  in 
any  one  of  the  said  invoices  ntlght  be  sold  entire,  or  trans- 
shipped to  Pltiladelphia  or  any  other  market,  with  the 
i)riginal  invoice  accompanying  the  same,  as  such  orig- 
inrtl  iu'^oice  would  inspire  more  confidence  in  the  buy- 
ers. This  circumstance  occasioned  the  lists  of  property 
«hi])i)ed  by  the  Frances,  and  one  of  them  to  he  addressed 
to  Peter  Graham  and  Co.  He  swears  in  the  mt^st  posi- 
tive  and  precise  terms,  that  tjie  prop'^rty  is  entii-cly  his 
ownt  and  was  purchased  with  his  private  funds  in  the 
haiids  of  William  Graham. 

Trilliam  Black  deposes,  that  he  h^s  been  long  and  in- 
timately acquainted  with  John  Graham,  who  is  a  man 
of  fortune  and  character,  and  has  been  in  the  habit  of 
transacting  much  of  his  own  business  in  the  said  Gra- 
hnm'3  counting  house:  Tliat,  from'  his  knowledge  of  the 
afiait'S  of  the  said  Graham,  lie  verily  believes  that  the 
said  Graham,  both  before  and  since  the  war,  has  been 
in  the  hatiit  of  doing  business  on  his  private  account, 
and  has  received  m-any  sl^ipmcntd  in  wliich  rieitli'T  of 
his  brothers  %vcrc  interestf'd.  He  has  been  concerned 
with  the  deponent  as  paii;  owner  of  vessels  in  wiiich  the 
deponent  beli*  ves  that  noither  William  nor  Peter  Gra- 
ham, held  any  share. 
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Isaac  Belt  and  David  Dimham^  mercliants  of  New      thb 
Yovky  swear  to  facts  similar  to  those  stated  by  William  ritAACJGs* 

Black.  (GIlAIIAM'a 

(CTiAIM» 

Charles  Graham^  of  a  different  family  from  the  C!ai-    i>oy£R» 
manty  swears  that  in  the  year  1811,  there  were,  arrord-  mastbr* 
ing  to  the  dispensary,  six  persons  of  the  name  of  John  — — — 
Graham  hi  New  YtU'k,  one  of  w'lom  was  the  deponents 
father;  ami  that  mistakes  were.  .frequ(»ntly  mrde  res- 
pecting each  othei^'s  letters  which   came  through  the. 
post-office. 

William  Hill,  pr]nci|>al  clerk  of  William  Graham  ?Jt(j[ 
brothers,  deposes  to  the  different  concerns  aiKl  to  the 
nature  of  the  business  transacted  by  William  Graham 
and  brothers,  as  stated  in  the  afi^davit  of  John  Graliam. 
That  they  had  unthn-  th«»ir  care  ships  and  vessels  in 
whicfi  Joh.n  firahvim  alone  was  interested.  That  since 
an  early  pei*ii)d  in  the  year  1811,  the  concern  of  Wil- 
liam Graham  anJ  brothers  liavc  not  sljjpprd  any  f;oi)i]fi 
whatever,  for  or  on  account  of  the  said  co-partners!;ip, 
to  eitfier  of  their  said  establishments,  or  in  any  other 
manner  whatsoever.  That  v^^ssels  continued  to  arrive, 
particularly  the  Trident-  the  Fanny,  and  tlic  Cu!»a.  to 
the  charge  of  tiie  wml  William  Graham  and  brothers, 
for  Mie  account  anil  ri^k  of  John  Graham,  in  whi<^h 
ships  and  cargoes  tlic  said  co-partnership  or  the  said 
William  Graham  had  no  share  or  interest  whatsoever. 
The  deponent  has  seen  sundry  letters  from  the  said  John 
Gral^am  to  the  sairl  William  Graham  and  brothers,  to 
invest  the  monies  arising  from  the  freight  and  cargoes 
of  those  ships,  in  goods,  in  behalf  of  him,  tlie'  said  John 
Gi'aham.  so  soon  as  the  British  orders  in  council  should 
be  revoked  ;  and,  until  tiien,  to  place  the  amount  to  his 
private  credit  in  the  books  of  William  Graham  and 
brothers,  which  was  done  by  the  deponent  as  clerk. 
That  this  money  was  invested  in  tie  goods  shipped  by 
the  Frances  and  other  vessels,  which  wei*e  sliipped  on 
the  sole  account  of  John  Graham,  and  were  so  entered 
on  the  books,  by  the  instructions  of  Vv^ilHam  Graham, 
lie  states  the  practice  of  dividing  shipments  into  smu41 
invoices,  as  is  stated  in  the  affidavit  of  John  Graham. 

Peter  Graham  swears  that  he  has  not,  atid  never  had, 
any  interest  in  the  goods  shipped  by  tlic  FrantTii.    'i'hat 
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THE      Jolm  Graham  has  been  in  the  habit  of  transacting  busi- 
jpRAKCBSy  ncss  on  his  own  account,  with  the  kni>wkdge  of  hid 
(oraiiam'  imrlncrsy  and  has  frequently  consigned   his  separate 
CLAIM,)   goods  to  Peter  Graham  &  Co. 

BOYEB, 

MASTER.       William  N.  Steele,  clerk. of  Peter  Graham,  deposes 
— -^ to  the  same  facts ;  and  founds  his  belief  that  Peter  Gra- 
ham had.  no  intei*est  in  the  goods  shipp<>d  by  the  Fran- 
ces^ on  his  knowledge  of  the  business  of  the  house* 

WiHiatm  Graham  states  in  detail,  with  great  explicit- 
ness,  the  circumstances  nairated  in  the  affidavits  of 
Jobti  Graliam  and  of  WilKam  Hill,  his  principal  clerk, 
and  avers  most  solemnly  that  the  goods  shipped  by  the 
Frances  were  the  sole  property  of  John  Graham. 

.  The  Court  below  directed  rcstitution  of  two  thirds 
of  tlie  cargo,  as-  being  tlic  property  of  Jolm  and  J^'etcr 
Graham,  and  condomncd  one  thi  d,  as  being  the  property 
of  William  Gralwim.  From  this  sentence  of  condemna- 
tion John  Graham  has  appealed  ;  and  fi*f)m  so  much  of 
tlie  scnt<*ncc  «s  directs  a  restitution  of  one  third  as  the 
property  of  Peter  Graham,  the  captors  have  appealed. 

It  is  certainly  a  rule  in  prize  Courts  dictated  by  good 
sense,  and  calculated  to  pi'omotethe  purposes  of  justice, 
that  letters  accompanyin.a:  tlte  cargo,  written  in  good 
fHith,  in  the  prosecution  of  a  fair  and  honest  business, 
should  have  great  influence  in  ascertaining  the  real 
j)r()prietors  of  it.  The  letters  on  board  the  Frances 
arc  of  this  description.  They  are  such  as  would  be 
written  if  the  goods  were  readly  the  propei-ty  of  the 
company ;  hut  §uch  as  could  scarcely  have  been  written 
if  the^goods  were  the  s.de  property  of  John  Graham. 
Had  they  been  his  sole  property,  it  must  have  happened 
ihnt  some  expression  would  have  b^en  found  in  the  let- 
ters indicating  the  fact.  Men  who  write  carelessly  and 
without  design.' may  iiot  he  very  explicit ;  but  it  rarely 
happens  thi\t  they  entirely  conceal  the  truth.  Thci*© 
will  be  some  allusion  to  it. 

If  the  goods,  were  the  sale  properly  of  John  Graham, 
why  address  a  letfer  to  Peter  Gr:Ui:\m  k  Co.  ?  The  affl- 
davits  account  rationally  enough  for  making  np  sepa- 
rate invoices  :  but  addressing  a  letter  to  Peter  Graham 
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ScXo.  at  Philadelphia,  hy  a  vessel  destined  for  New      ™® 
York,  has  very  murh  the  appearance  of  a  shipment  dts-  ™ancbs, 
tined  for  the  company  at  that  place,  and  not  iov  John  ^^"^^'^^*' 
Graham,  of  New  York.     The  expressions  of  that  letter   c^^'^,) 
favor  t!ie  same  idea,     **  W(»  have  shipjwd  you,  by  P'ran-    **®ykk, 
CCS,  a  few  goods  well  selected/'    These  cannot  well  be  masteh. 
the  goods  of  Jolin  Graham.    The  lan;"y;;ija.<5e  is  surely""-"-""^ 
not  such  as  wouhl  be  used  in  that  state  of  things*     <<  We 
could  not  get  ainkost  any   duster  see^ls*'*    These  ex- 
pressions have  a  necessary  reference  to  some  letter  of 
orders  from  P  t*  r  Graham,   nK'ntioning  ciubter  seeds 
among  the  articles  directed  to  be  8hi])|)ed. 

The  aflidavits  produced  on  the  order  for  further 
proof,  are  too  positive  to  be  i!isr«»garded  without  consi- 
derable relurtanre  and  hesitation,  Thrre  are,  however, 
coi'tain  rules  of  evidence,  tlie  autliorit>  of  which  is  ad- 
mitted in  all'Couit-.  One  of  these  i^/that  if  a  written 
paper  be  refiMMt'd  to,  which  paper  is  in  the  pov^  er  of  the 
party,  it  ought  to  be  produced.  1'he  aflidavits  of  Wil- 
liam Graham  and  of  Wil  iam  Hill  state  t-xpressly  that 
letters  had  been  received  from  John  Graham,  directing 
the  disp:«sition  ofcargoes  shipped  from  yimeri.'aon  his 
own  arcount,  and  ordering  the  procec^ts  to  be  invested 
in  British  manufactures,  also  on  liis  own  account,  so 
soon  as  the  British  oi*ders  in  count  il  should  be  rep'^aled* 
Why  are  not  tlicse  letters  pi-oduced  ?  It  is  imp<  ss>b]e  not 
to  perceive  theirnec?»ssity.  Mr.  Jt>hn  Gi*almm  m.iSt  have 
copied  these  letters  into  Ids  letter  book.  Why  has  he 
not  furnished  some  evidence  of  t!iis  fact.  His  letters 
must  have  been  answered  by  William  Gr.aham  mora 
explicitly  than  in  that  widch  w^vs  fnniil  on  board  the 
Frances*  Why  is  no  one  of  those  h^ttei's  produced  ?  It 
is  impiissible  to  account  for  the  fact  tliat  no  one  of  these 
lettei*s  is  an  exhibit  in  the  cause.  The  Court  feels  itself 
bound,  judging  on  this  evidence  according  to  the  ruled 
of  law,  to  consider  the  goods  as  the  propei'ty  of  the 
company.  But  It  is  urged,  on  the  )>art  of  the  Claimant^ 
that  if  pei-mitted  to  give  further  proof,  he  will  produce 
the  correspondence  and  such  other  ]Moof  as  v  ill  he  en- 
tirely satisfactory  to  the  Court.  Several  rircuM:8tan''es 
exist  ill  this  cause  to  induce  the  Court  to  allow  still 
further  time  for  tlie  production  of  s?ich  further  evidence 
as  may  place  the  transaction  beyond  any  doubt.  The 
cause  IS  ordered  to  stand  for  furthpr  ])roof* 
VOL.  VUL  45 
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THE  FRANCES,  Boykr,  Master. 

('Ihinliam  and  Randolph's  clatm»J 


ther  proor*"^      'I'HIS  IS  aiiotlt^r  case  of  goods  by  the  Frances,  cap 
Goods,  ship-  tured  bv  tlic  Yankee,  and  condemned  in  the  Caruit 
SAloan^A^  Court  of  Rhode  Island,  brought  up  to  this  Court  on 

metican  house  app'al* 
(partly  in  con- 

onieTOy»Ivi         Messrs.  Dunliam  and  Randolph,  merchants  of  New 

partly  without  York,  claimed  tlirf»e  bales  hjhI  ninet«pn  boxos  of  goods 

h^^'m  option  sWpi^i'd  by  Alexander ')'ho::.pson  of  Glasgow,  a  Briiish 

to  accept  or  re- subject,  and  Consigned  to  Doniiam  anj!  Rnndoipb.     The 

Invowe^nTa^^*^  '^''^  ^^  la<!ing  IS  in  theif  namtts«  and  tl»e.  i:ivoice  purports 

limited  time,  t()  be  on  their  account  and  risk.    A  l<rtter  from  Thomp« 

,remwn'  the  ^  gon  to  Dunham  and  Randolph,  dated  Glasgow,  11th  July, 

S^lpm^Sntif  1812,  after  describing  the  goods,  and  the  labor  he  had 

the  elect  oi.  be  employed  in  tlie  bsjsiness,  and   stating  that  the  goods 

ce^*^^ttem^     were  sont  jiartly  in  tlic  Fanny  and  partly  in  the  Frances, 

says,  «<I  have  exceed-^d  in  some  articles,  and  have  sent 

«  you  others  not  ordered."    « I  leave  it  with  yourselves 

<*to  take  tht*  whole  of  the  two  shiprtients,  or  none  at  ail, 

«just  as.yoti  please.    If  you  do  ijot  wish  them,  I  will 

"thank  you  i-y  hand  the  invoices  and  l«»ttt*rs  over  to 

'<  Messrs.  Falconer  &  Co.     I  think  twenty-four   hours 

**  will  allow  you  ample  opjiortunity  f.)r  you  to  make  up 

<<  your  minds  on  this  point ;  and  if  you  do  not  hand  them 

"over  within  that  time,  I  will  of  course^  consider  that 

"  you  take  the  whole. 
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On  tlie  15th  of  July,  Aleicander  Thompson  again  wrote 
to  Dunham  and  Randolph  a  Mterin.wliirh  he  mentions 
tlie  information  that  a  bill  declaring  war  had  passed  the 
house  of  represi'ntatives.  He  then  adds, ."considering 
"the  cirr4nn<H:anc<^s  oftlie  ti»nes,  1  thought  it  best  to  in- 
" form  MUSI'S.  Falconer,  Jackson  k  Co.  ftdly  of  the 
"  Cfl1i(liti'*ns  »m  which  I  have  shipped  you  the  goods  by 
"  the  Fanny  and  Frances.** 

In  a  letter  to  "Messrs.  Falconer,  Jackson  &  Co.  of  the 
same  date,  he  explains,  in  full,  the  proposition  he  had 
made  to  Dunham  and  Randolph,  ^and  directs  how  Uiose 
gentlemen  are  to  act  for  him,  should  Dunham  and  Ran- 
dolph reject  the  consignment. 
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This  property  was  conr1e?rfned  in  tlie  Coqpfs  below, 
and  from  the  sentence  of  condemnation  the  Claiinaiits  ap- 
pealcrd  to  this  Court 

PixKNET;  for  the  JtppeUanU^ 

This  is  a  mere  question  ot  taci  as  to  property. 
Were  or  were  not  the  goods  ttie  property  of  the  enemy  ? 
We  contend,  that  they  were  not.  All  the  documentary  ■ 
evidence  shows  the  pi*opcrty  to  belong  to  Dunham  and 
Randolph,  The  condition  mentioned  in  Thompson's 
letter  of  lltb  July,  was  a  condition  siibsequenU  Tlie  pro- 
perty vested  in  the  Claimants,  liable  to  be  divested,  if 
rejected  by  them  within  twenty -fours  after  receiving  the 
letter. 

The  greater  part  of  the  goods,  if  not  the  whole,  was 
shipped'by  order  of  thi-s  Claimants,  long  before  the  sail- 
ing of  the  vessel.  The  delivery  to  the  master  of  Uie  ship 
was  an  executi>m  of  the  order.  The .  shipper  had  no 
longer  any  control  over  the  property,  except,  in  case  of 
the  insolvency  of  the  consignees,  in  which  event  he  might 
stop  it  in  traiisitu. 

•Every  circumstance  connected  with  the  transaction 
appears  to  be  perf  ctly  fair  j  and  if  theeviflence  now  be- 
fore the  Court  is  not  sufficient  to  support  the  claim  of  the 
Appellants,  it  is  a  case  for  further  ])roof.  The  Claimants 
had  accepted  the  shipnienr  by  the  Fanny  before  the  cap- 
ture  of  the  Frances,  and  thereby  rendered  certain  what 
was  before  opti'inal:  .  They  thereby  bound  themselves  to 
to  take  the  shipment  by  tlie  Frances. 

Hunt EK,  contra. 

The  goods  in  question  were  not  shipped  according  to 
order,  as  appeara  by  Thompson's  letter  of  lith  July. 
They  belonged  to  the  ship])er  until  the  consignees  had 
elected  to  take  them ;  and  they  could  not  •  make  their 
election  before,  the  arrival  of  the  Frances. 

At  whose  Pi3k  were  tlie  goods  while  at  sea?  Thomp- 
son  had  no  power  to  impose  the  risk  on  the  Claimants. 
If  the  goods  had  arrived  at  Boston,  they  might  hj\vc 
been  attached  aa  the  property  of  the  shipper.    If  attach- 
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THE  ed  as  the  property  of  the  Claimants,  they  might  hltve 

FRA!^€£89  said  tl)e  i^oods  were  hot  their  property :  or  if  they  had 

"(dukua^m  been  sued  as  garnisliees  of  Thomp^on^  they  might  have 

&KAN-  said  they  owed  hitii  nothing.    They  wci*e  not  bound  to 

iioi.PH'H  accept  the  goods* 

ChAlM,) 

BOYERy  If  the  property,  at  law,  belonged  to  Thompson,  afor- 
M>i.sT£B.  tiori  in  a  case  of  prize.  It  is  a  rule  of  prize  Courts 
..-...^:.-..^  that*  in  time  of  war,  no  futui*c  election  nhali  be  allowed 
to  change  the  right  of  property  at  sea — in  transitu.  The 
question  is, in  whom  is  the  h^gal  estate?  At  wl.ose  risk 
were  the  goods  passing  at  tlic  time  of  capture?  ri  I^nb, 
111^  133.  The  racket  de  Bilboa.—i  Rob.  90, 107.  2ft« 
Hanckthaar  Jifricaan. — 5  Hob.  115, 12d.  The  Jap-  Frer 
derick. — 1  i^ft.  2)33,  336.  TAc  VroTfVW  Margarttlui. — ^ 
Rob.  %\ ,  -Zo.  TJie  JoscphUie. — id.  180, 21 8.  Tlie  Jlurora^ 
—id.  170,  207.  The  Carl  WaUer.—6  Rob.  337.  The 
CarUhui.—i  Rob.  243.  289.  TlieCojjenha^en. — ^Ihesc 
cases  all  go  to  prove  that,  during  war,  i>roperty  cannot 
change  in  transitu. 

D£XT£E,  same  side. 

In  this  case,  tliore  was  no  contract  to  change  tlie  pro- 
perty. To  constitute  a  contract,  the  assent  of  both  pai*- 
ties  's  necessary,  Tlie  goods  wci-e  not  shipped  according 
to  the  order  ot'  the  Claimants,  and  a  condition  was  an- 
nexed. The  property  never  vested  in  the  Claimants: 
It  was  only  to  vest  in  them  on  condition  that  they 
fail'^d  to  deliver  over  the'  goods  to  Messrs.  Falconer 
&Co. 

PiNKNET>  in  reply. 

The  further  proof  which  the  Claimants  would  offer, 
will  show  that  almost  all  the  excess  of  goods  beyond 
the  order,  was  oh  board  the  Fanny,  Here  was  a  direct 
assignment  to  the  Claimants.  The  goods  were  deliver* 
cd  to  the^r  agent,  the  master  of  the  vessel.  The  docu- 
ments were  all  sent  to  the  consignees.  No  change  pf  pro- 
perty In  transitu  was  necessary.  The  property  was  al- 
ready vested  in  the  Claimants :  and,  upon  its  arrival, 
they  might  have  asserted  their  right  to  it.  So  far  ^s 
the  goods  comported  with  the  ordei*^  the  contract  was. 
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certainly  executed  :  There  can  be  no  doubt  about  those      thb 
goods.    The  Claimants  might  have  maintained  trover  or  feancks, 
replevin  for  them.  (dtjrham 

&  RAN- 

This  was  not  the  sort  of  shipment  described  by  sir  W.  dolph's 
Scottf  in  the  ( ascs  cited.  Thompson*  the  shippet'^  was  a  claim,) 
naturalized  citizen  of  the  United  States :  This  appears  boykr, 
in  other  cases  before  this  Court;   and  that  fact  con-  master. 

stitutes  part  of  the  further  proof  whicli  we  wish  to  intro ^^— — 

duce.  Thrrc  was  no  knowledge  of  the  war,  in  this  case'. 
The  transaction  was  not  shajied  by  the  expectation  of 
war.  Thompson  did  not  believe  that  war  would  take 
place,  and  he  gives  his  reasons.  The  shipment  was  di- 
rected on  tlie  iltli  of  July.  Between  that  and  the  15th, 
tlie  iuttlligence  of  the  war  was  received. 

Saturday  March  ±2th.    j95$e7if....Livii^GsToir,  J. 

Marshall,  Ch.  J.  after  stating  the  facts  of  the  case, 
delivered  the  opinion  of  the  Coui*t  as  follows. 

It  has  been  argued  for  the  Appellants,  that,  by  the  in- 
voice and  bill  of  lading,  and  the  true  construction  of  the 
letter  of  Alexander  Thompson,  the  property  was  vested 
in  Dunham  and  Randolph,  liable  to  be  divested  by  their 
rejecting  the  consignment  within  twenty -four  hours  af- 
ter receiving  the  lettieins.  That  the  condition  annexed  to 
the  transfer,  is  subsequent,  not  precedent. 

The  Court  cannot  concur  in  this  reasoning.  It  has 
been  very  truly  urged  for  the  captors,  that  to  vest  this 
property  in  Dunham  and  Randolph,  a  contract  is  neces- 
sary ;  and  that  to  form  a  contract,  the  consent  of  two 
parties  is  indispensable.  In  this  case,  no  such  contract 
appears.  Had  Thompson,  in  execution  of  tlic  orders  of 
Dunham  and  Randolph,  consigned  to  them,  uncondition- 
ally, such  goods  as  they  had  directed,  the  contract  would 
have  been  complete ;  ami  the  goo«!s  would,  on  being  sliip-^ 
ped,  have  become  the  property  of  Dunham  and  Randolph. 
But  Thompson  has  not  done  this.  With  the  goods  which 
were  ordered  he  has  consigned  other  goods,  expressly 
stipulating  that  Dunham  and  Randolph  shall  not  take 
the  goods  they  had  ordered,  unless  they  consent  to 
take  the  whole  quantity  put  on  board  both  vessels.  Tliis, 
then,  is  a  new , proposition,  on  which  Dunham  and  Ran- 
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THE  clolpli  are  at  liberty  to  exercise  their  discretion.    They 

WRAHcESf  may  accent  or  reject  it ;  and  untiH.liey  do  accept  it,  the 

(DURHAM  proprt*ly  must  remrin  in  Thuupson.     The  sontciii-e  of 

&  HAN-  condemnation,  therefore,  in  this  case,  was  wKiTautcd  by 

Doi.c>u's  the  evidence  betbrc  the  Circuit  Court* 

CLAIM,) 

BOYKR,        But  the  Claimants  pVay  an  order  JTor  further  proof; 
MA8TKR.  and  say,  that,  before  the  capture  of  the  Frances,  the 

— — ^-^ Kann\  had  arrived,  and  Dunham  and  Randolph  had  con- 

sOi.tcd  to  take  both  cargoes. 

This  application  is  oppo8<'d  on  the  principle  that,  were 
the  fact  e VI  n  true,  as  aile^d  by  the  Claimants,  bellige- 
rent propeily  cannot  change  its  character  in  transitu. 

Reserving  any  opinion  on  the  law  of  the  case,  until 
the  facts  aiSeged  sl>ali  be  substantiated,  if  it  shall  be  in 
the  power  of  the  Claimants  to  substantiate  theni,  the 
cause  is  ordered  to  stand  for  furth(^r  proof. 


THE  FRANCES,  Boteb,  master. 

fKennedy^s  daini.J 


Qaei^  of  THIS  was  likewise  a  case  of  goods  by  the  Frances, 

b^  to  firo  condemned  in  the  Circuit  Court  of  Rhode  Island.  Thepf 
^^^  were  claimed  by  Duncan  Kennedy,  an  American  citi- 

zen, who  appealed  to  this  Court. 

The  case  was  submitted  to  the  Court  without  ar- 
gument. 

Saturday,  March  i%th.    .Atesen^...Xi¥iif gston,  J, 

Mabshaix,  CA.  J.  delivered  the  opinion  of  the  Court 
as  follows: 

Duncan,  Kennedy,  sarviving  partner  of  the  house  of 
George  Stayley  &  Co.  merchants  of  New  York,  claims 
eight  boxes  of  merchandize*  part  of  the  cargo  ef  the 
ship  Frances^  as  his  property. 
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THfi 
FRANCEdy 

*•  Olasgow,  Sth  Juh/f  1812.      (kknn^e- 

dy's 
<<  Messrs.  George  Stayjey  &  Co.  claim^) 

BOVER^ 

<<  Receive  from  James  Smith,"       mastkr. 

A  letter  from  Jame^  Smith  to  Georgie  Staylry  &  Co. 
in  speaking  of  the  goods^  terms  them  «  Ottr  gaodSf^'  and 
does  not,  in  any  manner,  indicate  that  they  are  the 
goods  of  Stayiey  &  Co.  He  conclude  his  letter  with 
saying,  «  As  it  is  to  be  hoped  the  trade  will  now  open, 
^<  I  shall  expect  your  inscructions  saying  what  goods 
«*  are  best  suited  for  the  market/* 

The  bill  of  lading  is  filled  up  with  tlie  name  of  George 
Stayiey  &  Co.  «  on  account  and  rUk  as  per  invoice.*' 

There  are  several  letters  from  George  Stayiey,  in 
GlasQ^dW,  to  his  father;  but  none  of  the.n  inilirate  an 
opinion  t!iat  the  property  of  the  goods  was  in  George 
Stayiey  &  Co: 

The  sentence,  condemning  these  goods,  must  be  af- 
firmed. 


THE  FRANCES,  Boyer,  master. 

f  French's  claim.J 


THIS,  like  the  former  cases  of  the  Frames,  was  an 
appeal  from  the  United  States'  Circuit  Court  for  the 
Rliode  Island  district. 

William  French,  the  Appellant,  a  citizen  of  the 
United  States,  claimed  fourteen  boxes  of  merchandize 
shipped  on  board  the  Frances  by  James  Auchincloss,  of 
Paisley,  in  Scotland,  to  A.  and  J.  Auchincloss  of  New 
York,  on  their,  account  and  risk,  with  orders  to  remit 
the  proceeds  to  the  shipper  for  payment.    The  Clai- 


An  intcntHtn, 
clcarlr  pi'ov- 
c<l,  oi*  a  coil" 

to    vest    the 
riglU    ot*  pro- 
perty   in   the 
consignee,    i«i 
not  Biisricicnt 
toetTectbicliB 
chan};*'  oP  pro* 
periy, 'inr  Ithc 
good^  lire  rt- 
ceivc^  by  tbe 
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THK  mant  alleged  that  the  goods  had  been  previously  oi*der- 
USANCES,  ed  by  him^tlirough  A.  and  Jt  Auchindoss.  to  be  imported 
(FJETKNcii^s  on  his  account  and  risk. 

CX.AIB1I9) 

BoYBR,        Furtlier  proof  was  oinlered  by  the-  Court  below,  U 
MAST£B«  consist  of  the  original  order  fur  the  inerchandizey  am 

: —  all  the  letters  and  correspi>ndence  relating  to  it,  and  0 

consignee,  ^  oi  all  the  proofs  of  pi'opcrtv  in  the  Claimant. 

JWone  evulencc 
is  given  of  his 

•peeiiieiit  to  Under  this  order,  tlic  Claimant  produced  11  Icttei 
h*b^own"'ar  ^'^^^^  Ualtinmre.  SOtli  F  »nMiary,  1812,  signed  by  him 
count:  until  self,  and  addressed  to  A;  .and  J,  Aucliinrloss,  request 
riwttimcj  the  ing  thcln  to  Order  froin  tlieir  friends  in  Scotland,  good? 
Sieriskof  t^e  "^^  exceeding  in  value  1,000/.  sUmHu^,  to  be  ship^ied S' 
shippers;  and soon  as  the  orders  in  council  should  be  revoked. 

if  they  are  ene-'   , 
mies,  the  i 

goods,  if  cap.  On  the  20tli  of  September,  1812,  A.  and  J.  Auchin 
SS2ipp?ze.  closs  wrote^  letter  to  the  Claimant,  advising  him  o 
STdimrJnce  the  capturc  of  the  Frances  with  the  goods,  saiil  to  b( 
Uiough  iiie  shipped  pn  his  account,  to  their  address,  and  desiring 
we^ihTagent  ^»™  ^  take  the  necessary  steps  to  have  his  property 

of  a  third  \>er-  cleared. 
son    who    had 
dii-ected .  him 

10  oixfer  the     To  these  letters  were  added  affidavits  of  the  Clai- 
nlpeu."^^^^^^^  tending  to  prove  thb  property  in  him,  together 

he  actually  vvith  an  affidavit  of  Darius  Hodson,  that  ho  forwarded 
did  Older  the  above  lajit  mentioned  letter  to  the  Claimant  at  Pro- 
vidence,  by  his  request;  and  that,  when  he  took  it  from 
the  file,  it  was  a  whole  sheet  directed  to  the  Claimant 
from  New  York,  by  J.  Auchincloss,  jun. ;  but'that,  in 
order  to  save  postage,  he,  the  deponent^  ttire  off  the  out- 
side leaf,  not  thinking,  at  the  time,  of  its  being  of  any 
im^xii'tance. 

Upon  this  proof,  the  claim  was  rejected  in  the  Court 
below,  and  the  property  condemned  to  the  captors. 

In  this  Court  the  cause  was  argued  by  JoNfeis  for  the 
Appellant,  and  Dextkk  for  the  captors ;  and  on 

Tuesday,  tlie  ibth  of  March.  AbseiU...MxR9^\s^,  Ch.J. 

Washingtok,  J,  delivered  the  foHowing  opinion  of 
ihc  Court;  ^ 
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This  is  the  claim  of  William  Fivnch  to  a  part  of  tlie      ths 
cargo  of  the  Fmnces,  shipped  by  Jjtmes  Ail<  lUncloss,  of  fkances. 
Paisley,  in  Great  Britain,  to  A.  and  J.  Ancliini  Icjss,  of  (fuen'cu'S 
New  York,  on  their  account  and  risk.    By  the  ccrrrs-    claim,) 
pondence  between  the  consignor  and  consignees,  whirli     i.oykr, 
\itis  exhibited  to  the  Court  below,  under  an  order  for  a  asi  er. 
farther  proof,  it  is  somewhat  doubtful  xNhethcr  those-——— 
goods  were  to  be  sold  as  the  propeiiy  of  the  consignor, 
or  of  the  consignees.     In  the  letteVfrom  the  former  to 
A.  Auchincloss,  dated  the  17th  of  July,  1812,  he  says, 
«  You  will  lose  no  time  to  transn^it  immediately,  on  the 
<<  receipt  of  the  invoice  b)  the  Fanny  as  well  as  by  the 
<*  Frances,  to  the  full  amount  of  the  invoices;  as  there- 
<*by,  and  no  other  way,  is  your  credit  and  Joh.r's  to  be 
<<  restored  here.    Also  reifnit,  as  I  have  often  told  you, 
<«  to  clear  off  your  old  debt;  and,  for  God's  sake,  let  us 
<<  have  no  more  failine;  in  the  famil}.   You  vill  observe 
<«  that  the  goods  per  Fanny  and  Frances  are  pj  incipal- 
«« ly  bought  upon  a  credit  of  3,  4'  and  5  months — ^thi» 
f*  the  consequence  of  failing.'* 

In  another  letter  of  the  same  date,  from  the  same  to 
the  same,  he  sp.ys,  «  By  this  siJp,  the  Frances,  1  have 
<«  shipped  you  14  boxes  of  different  kinds  of  goods^ 
«  which  I  beg  you  will  lose  no  time  to  dispose,  as  by 
*•  early  remittances  you  will  undoubtedly  strengthen 
"  your  credit/'  In  another  part  of  this  letter  he  says, 
•<  I  beg  you  will  lose  no  time  to  remit  largely,  say  3  or 
*^  4,000  p(Mmds.  Remember  the  old  cash  account  with 
**  the  Paisley  Banking  Company."  These  letters,  so 
far  as  they  throw  light  upon  this  transaction,  intimate 
very  strongly  that  A.  and  J.  Auchincloss  were  to  dis- 
pose of  these  goods  i^pon  their  own  account,  and  as  the 
purcliasers  of  them.  But  to  produce  a  change  of  pro* 
pM'ty  from  the  shipper  to  the  consip^nee,  it  .was  essenti- 
ally necessary  that  the  goods  should  have  been  sent  in 
consequence  of  s<ime  contract  between  the  pKrties«  by 
which  the  one  agreed  to  .sell,  and  the  other  to  buy.  Had 
the  language  of  these  letters  been  more  explicit  than  it 
is  to  prove  that  the  intention  of  the  consignor  wns  to 
vest  the  right  of  propei*ty  in  the  consignee,  it  would  not 
have  been  sufficic  nt  to  effect  such  a  change,  until  the 
goods  weiHJ  received,  or  some  evidence  given  of  the 
agreement  of  the  ccmsignee  to  take  them  on  his  own 
account.  No  order  from  A.  and  J.  Auchincloss  to  the 
VOL.  VIII.  4« 
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rtilK       consignor  of  this  cargo,  autliorizing  the  shipment  of  if  > 
tRANCES,  was  produced  or  offei'ed  to.  be  produced  in  the  Coutt 
(FBENcn's  below;  and  this  Court,  therefore,  is  warranted  in  be- 
CLAIM9)    Heving  that  none  such  was  ever  given.    Indeed,  no  in- 
BuTEK,    tcre.it  whatpyer  in  these  goods  is  asserted  to  have  ex- 
MASTEU.   isted  in  A«  and  J.  Auchincloss,  Kut  tlie  same  is  claimed 
— — — ^— -  by  Wiu.  French,  a  citizen  of  the  United  States,  who, 
under  the  ordiT  for  further  proofi^  produced,  in  support 
of  his  claim,  a  letter  from  himself  to  A.  and  J.  Auchin- 
closs, dated  the  20th  February,  1812,  in  wliich  he  re- 
quts:s  ttiem  to  order  from  his  friends  in  Scotlanil,  a 
quantity  of  goods  enumerated  in  tlie  letter  not  to  exceed 
1,000/.  stJM'ling,  to  be  sliipiKjd  as  soon  as  the  nrdi^rs  in 
couucil  should  be  revoked,  and  adding  that  he  should 
consider  the  goods  at  his  risk  from  tl»e  time  they  should 
be  shipped  j  also  an  invoice  of  the$c  goods  sent  by  A. 
and  J.  Auchincloss  to  Wra.  French,  together  with  a 
lettT  from  them,  dated  the  20tli  of  September,  1812, 
advising  him  of  the  capture  of  the  Frances  with  the 

foods  shipped  on  his  account,  and  recommending  it  to 
iui  to  take  tlie  necessary  steps  to  vindicate  his  right  to 
the  propoTty.  This  letter  made  tts  appearance  iii  the 
Court  below,  wilh  the  outer  leaf,  (m  which  the  post- 
mark would  have  been  placed,  had  there  been  an>,  torn 
off.  To  do  away  the  suspicion  which  this  circumstance 
might  wdl  excitp,  the  affidavit  of  Darius  Hodson  was 
produG,ed,  in  which  he  states  that  he  forwanled  this  let- 
ter to  flie  Clai:aiant,'at  Providence,  having  first  torn  off 
the  outer  leaf  with  a  view  to  lessen  the  rate  of  .postage. 

I'hc  affidavit  of  the  Claimant  is  added,  which  is  fully 
ta  the  purpose  of  supporting  his  interest  in  these  goods, 
8b  far  as  his  order  to  A.  and  J.  Aiichlncloss  can  vest 
sivrh  an  interest  in  him.  But  passing  over  those  obser- 
vations wliich  might  fairly  be  made  upon  the  mutilated 
state  of  t!\e'  letter  from  A.  and  J.  Auchincloss  to  the 
Claimunt,  and  the  suspicious  manner  in  which  that  cir- 
cumstance is  altem[*ted  to  be  explained,  it  may  be  ob- 
served that  the  claim  of  Wm.  French  is  in  no  respect 
stronger  than  if  it  had  been  made  by  A.  and  J*  Auchin- 
closs. Admit  that  he  wrote  to  A.  and  J,  Auchincloss 
the  letter  of  the  sbth  of  February,  1812,  and  received 
from  them  that  of  die  20th  of  September,  tlve  inquiry 
still  remains  to  be  ai^wered^  where  is  the  order  for  tliLf 
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shipment  from  A.  and  J.  Aucliinclusi»  as  the  agent  of      thb 
the  Claimant?  ybances, 

(French's 
The  truth  is^  that  in  whatcv^'r  lii^ht.this  question  is   cjuaim^) 
viewedy  these  goods  were  at  the  risk  of  the  shippers    BOTEBf 
until  they  should  be  received  by  ihe^  consignee ;  and»  master. 

consequentlyy  were,  by  the  capture,  made  good  prize^  -— — .-r 

as  property  belonging  to  the  lenemy* 


THE  FRANCES,  boTER,  master. 

fGiUespie^s  claim.  J 


THIS,  also,  was  an  appeal  trom  the  sentence  of  Tiie  ( 
the  Rhode  Island  Circuit  Court  condemning  certain  *'*"*' *'<*'J****'*  ^^ 
goods  captured  on  board  the  Frances,  by  the  Yankee  u,?draeo?tht 

privateer*  capture  of  hit 

goodi,  dcter- 
*»•  .  _  ,  -,    %     '  ^   m,       ---...  «      mine* the  chl* 

These  goods  were  shipped  by  Cohn  Gdlcspie,  then»cteiofthoie 
Claimant,   who  had  been   naturalized  in  the  United  J^eutnT*** 
States,  and  consigned  to  Archibald  Bryce  and  Alexan- 
der Muirhcad,  for  sale  and  remittance  to  tlie  shipper 
at  Glasgow. 

To  ascertain  the  national  character  of  the  Claimant^ 
further  proof  was  ordered  by  the  Couit  below,  railing 
upon  lii:n  to  show  how  long,  after  his  naturalization,  he 
]*esidcd  in  the  Uniti^d  Stales,  before  he  went  to  Great 
Rritain ;  how  long  he  had  since  resided  in  the  United 
States,  at  any  time  or  times ;  hckw  long  in  Great  Britain  ; 
what  was  the  nature  of  his  business  in  the  latter  countiy; 
and  in  whom  the  property  vested  at  the  time  it  was  shipped. 

Upon  the  production  of  this  furtlier  proof,  it  appeared 
that  the  property  was  vested  in  the  Claimant  at  the  time 
of  its  being  sliipped  ;  that  he  was  a  native  of  Great  Bri- 
tain ;  that  he  emigrated  to  tiie  United  States  in  1793  ; 
was  naturalized  in  1798 ;  having,  in  the  interim,  re- 
turned to  his  native  country  on  mercantile  business  in 
479*  and  1796,  and  re-visitcd  the  United  States*  in  ±7Qi 
and  1797  ;  that  he  again  returned  to  his  native  country 
m  1799^  was  there  maiTied  and  rc*vlsited  the  United 


364»  SUPREME  COURT  U.  ». 

THE       States  with  liis  wife,  in  the  same  year ;  that  he  continu- 
yUA.xcES,  0(1  to  reside  in  New  York  until  June,  1802,  when  he 
(GkLr.Es-   oniT.moreretiuneci  to.  Gi-eat  Britain,  and  resided  there 
i»ir/s      until  November,  1805,  when  he  came  to  the  United 
CLAIM,)    State$,  (Mrs.  Gillespie  having  died  in  Scotland)  formed 
EOYEU,    a  partnei^siiip  wiiii  John  Graham,  of  New  York,  and  re- 
MAST£R.  turned  to  Glasgow  in  the  same  year,  where  ite  carried 
—    ,...——.  on  the  business  of  the  paitnership  under  the  iirm  of 
Colin  Gillespie  &  Co.;  that  he  remained  there  until 
the  partnersliip  was  dissolved,  and  until  the  2d  of  July, 
1813 ;  on  which  day  he  left  the  enemy^s  country,  and 
arrived  in  the  United  States  with  his  family,  in  Octo- 
ber, 181S  ;  that  he  kept  house  at  Glasgow,  and  built  a 
wai-e-lioiise  there,  which  he  still  owns,  and  kept  his 
counting  house  therein.     He  formed  a  determination  to 
return  to  the  Unitefl   States,  as  he  deposes,  on  heing 
informed  of  the  declaration  of  war  by  the  United  States 
against  Great  Britain,  which  took  place  cm  the  ISth  of 
June,  1812,  and  was  known  in  England  about  the  20tli 
of  July  following,  but  was  prevented,  by  his  engage- 
ments and  coninicrrial  ccuirerns,  from   carrying  that 
intention  into  effect  until   the  |)eriod  above  mentioned, 
still  leaving  soiue.of  his  affairs  unarrangcd. 

Upon  this  evidence,  the  property  was  condemned  in 
the  Circuit  Court ;  and  an  ai^jieid  was  taken,  by  rhe 
Clainittnt,  t(»  this  C«)urt,  where  the  cause  was  argued 
by  JoxKs,  Hafj'kr,  and  Dkxter,  for  the  Claimant; 
and  TiAKNEY  for  the  captors, 

Jones,  for  ilie  ClaimanL 

The  goods  in  question  were  purchased  early  in  July, 
1812,  they  were  shipped  on  the  14th  of  that  month,  at 
which  time  the  declaration  of  war  was  not  known-  in 
England,  It  does  not  nppf^^^r  that  th.;  Claimant  shipped 
any  other  goods  than  those  in  question,  hi  less  than 
a  \  .*ar  after  he  had  received  information  of  tlie  war,  he 
returned  to  the  United  States  with  his  family,  thereby 
g- ving  unequivocal  evidence  of  the  quo  animo  of  his  resi- 
dence in  Gi'eat  Britain.  In  such  a  case,  even  the  pro- 
l)crty  of  a  neutral  would  be  protected  ,•  aforiiori,  ought 
the  property  of  one  of  our  own  citizens  to  receive  pro- 
tei^tioti.  ^  C&iscs  of  this  kind  are  analogous  to  cases  of 
f:onfiscation.    If  there  be  any  particult^r  period  at  which 
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we  can  cotisidcr  this  property  as  assuming  a  hostile  t&b 
.charactery  it  must  be  tiuit,  at  which  it  would  have  ibeen  fran CESf 
conliscabic  by  Ihe  ('n-my,  supposing  the  party  to  con-  (guxes- 
tiuue  an  American  citizen.  Had  that  peri6d  arrived  ?  fib's 
Were  the  circumstances  such  as  wouhl  have  justified  claim,) 
Qreat  Britain  in  confiscating  this  property?  If  not»  boyeRj^ 
sui-ely  the  United  States  ought  not  to  condemn  it  Fat-  mabtuR. 
td,  B.  3f  sec.  63.  — ..^^^^ 

This  case  may  be  considered  m  another  point  of  view, 
viz  :  whether  the  case  of  a  naturalized  citizen  return- 
ing to  his  native  country,  and  carrying  on  trade*  as  in 
the  present  case,  is  distinguishable  in  its  consequenres^ 
in  the  evi'Ut  of  war,  from  that  of  a  native  citizen  going 
to  a  foreign  country  and  engaging  in  trade.  We  con- 
tend that  it  is  not  One  authority,  and  one  only,  seems 
to  tVivor  the  distinction  ;  and  that  is  the  case  of  Ia  Rr- 
ginia^  b  Rob.  99.  But  in  that  case,  it  does  not  appear 
that  the  Ant'^rican  character  of  Mr.  JjapUrre  was  aic- 
quired  by  naturalization.  It  might  and  very  probably 
did  depend  on  domidl  alone.  We  contend  that  a  person 
naturalized  in  this  country,  is  as  much  a  citizen  of  the 
United  States,  to  all  the  intents^  and  purposes  of  the 
pi*eKent  case,  as  a  native.  The  naturalization  law  of 
the  United  States  requires  of  the  applici^nt  for  the  pri- 
vileges of  naturalization,  unqualified  abjuration  of  alle* 
giance  to  his  fonner  sovereign.  The  law  of  England 
on  the  subject  goes  to  an  equal  extent.  Naturalized 
and  native  subjects  are  looked  upon  as  the  same,  to  aU 
legal  purposes.  4  Cranch,  321.  DawsoiCs  Lessee  v, 
Godfrey. 

A  denizen  may  be  made  such  for  life  or  in  tail ;  f*  t>|it 
one  cannot  be  nahmdized  either  with  limitation^  fji^F 
life  or  in  tail,  or  upon  condition  ;  for  that  is  against  ifie 
absoluteness,  purity  and  indebility  of  natural  aHiegi- 
ance.*'    Co.  Lit.  129,  (a.)    2  Doinat,  376. 

If,  according  to  the  doctrine  of  perpetual  allegiance, 
on  the'  return  of  a  naturalized  citizen  to  (lis  native 
country,  his  former  duties  return,  and  Itis  duties  to  his 
adopted  country  still  continue,  under  what  contradicto- 
ry obligations  would  he  be  placed.  This  was  lord  HaleU 
doctrine,  but  it  is  now  done  away,  tester's  Crown  Law, 
IBSf  irec<  4*. 


3M 
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THE  It  lias  been  decided  in  Englandy  in  the  case  of  Marryal 
rtt4NCEs,  V.  fViborif  1  Bos.  and  PvL  ^30,  that  a  natural  bornsub- 
(oiLLPiS-  j(xt  of  that  country  admitted  a  citizen  of  the   United 

pie's      States  of  America,  either  before  or  after  the  declaration 

CLAIM5)   cf  American  indc'p^ndence,  may  be  considered  as  a  sub- 

BOYER,   ject  of  the  United  States,  so  as  to^  entitle  him  to  trado 

MASTCR.  to  t!ie  Cast  Indies  under  the  13th  article  of  the  treaty  of 

19th  November,  179k*' 

HARFEB9  samt  sidCf 

Asked  whether  the  Court,  in  the  case  of  the  Rapid, 
had  decided  the  question  as  to  the  difference  bet\ieen 
the  British  acts  com  erning  letters  of  marque,  prizes 
and  prize  goods,  which  authorize  the.  capture  ol'  the 
property  of  inliubitanis  in  hostile  countries  (and  on 
which  the  British  admiralty  derisions  are  founded,)  and 
the  act  of  congress  declaring  war,  which  only  gives  ft 
right  to  capture  the  property  of  British  subjects. 

JonxsoN,  J.  said  the  Court  had  fully  considered  that 
point  and  decided  it  in  tlie  case  of  the  Rapid. 

PiNKNBY,  for  the  captors. 

We  contend  that  the  property  even  of  a  native  Ame* 
rican  citizen  domicifed  in  an  enemy  country  at  tlie  time 
of  the  capture  of  such  property,  is  liable  to  condemnation 
as  prize  of  war ;  and,  a  fortiori  the  property  of  a  natu^ 
ralizcd  American  citizen,  a  native  of  the  enemy  coun- 
try, under  like  circumstances  ;  which  Is  the  case  before 
the  Court,  and  which  will  be  first  considered. 

It  has  been  contended  on  the  other  side,  that  a  per- 
son naturalized  in  the  United  States  is  as  much  a  citi- 
zen of  this  country  as  a  native,  and  that  he  continues  to 
be  so,  though  he  return  to  his  native  country  and  there 
engage  in  trade.  It  has  been  argued  that,  in  order  to 
become  an  American  citizen,  he  must  abjure  his  alle- 
giance to  his  former  government,  that,  consequently^ 
thoqgh  he  should  return  to  his  native  country,  he  can 
no  longer  be  considered  as  under  the  protection  of  that 
government :  that  his  new  allegiance  to  the  United 
States  continues,  and  that  our 'government  is  bound  to 
protect  him :  that  he  is  therefore  to  be  considered  in  the 
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same  light  as  a,  native 'citizen,  and  that  his  property  is      thb 
equally  to  be  plrotected  in  case  of  war.  tbancbs^ 

(OIULES*- 

That  a  person  so  abjuring  his  native  allegiance  can*      pik^s 
not  claim  protection  from  his  former  government,  while   ci^aim,) 
he  cbntinues  in  the  country  of  his  adoption,  is  admitted ;    botbr, 
but  we  contend  that  if  he  voluntarily  returns  within  the  masteb. 

sphere  of  his  original  allegiance,  he  is  as  much  a  sub ._...«— 

ject  of  his  former  government  as  if  he  ha4  n**ver  emi- 
grated ;  that  the  reciprocal  duties  of  allegiance  and 
protection,  on  the  respective  parts  of  the  subject  and 
the  sovereign,  are  revived :  he  is  no  longer  a  citizen 
of  the  United  States.  The  two  allegiances  are  incom- 
patible, we  admit ;  the  naturalization  law  of  the  United 
States  clearly  goes  upon  this  idea;  but^in  case  of  the 
party's  return  to  his  native  country,  it  is  the  old  alle- 
giance which  must  prevail,  and  not  the  new,  as  is  con- 
tended by  the  Claimant.  By  his  return,  he  has,  in  fact, 
consented  to  resume  his  former  allegiance:  for  he  must 
be  presumed  to  have  known  the  laws  of  his  country,  and 
that  those  laws  would  impose  upon  him  his  old  duties  in 
case  of  his  return.  He  is  now,  as  sir  fF,  Scott  would 
call  him,  a  redintegrated  siibject  of  his  native  country, 
and  is  liable  to  all  iiis  fohner  obligations.  lie  is  now 
bound  actively  to  sujipoit  tlie  government  to  which  he 
has  returnecK  In  cas**  of  war,  he  may  be  compelled  to 
take  up  arms  against  the  country  he  has.alopted  ;  to 
pay  taxes  for  the  support  of  the  war,  &c.  and  this,  n(}t 
by  arbitrary  power,  but  of  right.  These  obligations, 
it  will  be  recollected,  we  rontend  are  the  eflTect  of  a 
voluntary  return.  We  do  riot  mean  to  say  that  if  a  na- 
turalized citizen  should  enter  the  army  of  the  United 
Stjates  and  be  captured  by  the  nation  to  whi<*h  he  lormer- 
ly  belonged,  during  a  war  between  the  two  countries, 
he  would,  on  being  carried  to  his  native  country  as  a 
prisoner,  incur  tliose  obligations.  But  in  the  case  now 
before  the  Court,  the  return  of  Gillespie,  the  Claimant, 
to  England,  was  entirely  voluntary.  Without  regard, 
therefore,  to  the  question  of  domicil,  Gillespie  was,  ac- 
cording to  the  doctrine  for  which  we  have  been  contend- 
ing, politically  an  enemy  of  the  United  States,  at  the 
time  of  the  capture  of  the  Frances.  If  he  was  not  an 
enemy,  I  sliould  be  glad  to  know  who  can  be  consider- 
ed as  such.  If  lie  is  not  hosti^  who  has  every  hostile 
duty  upon  him,  I  am  at  a  loss  to  know  who  is. 


.  I 
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THB  If  the  war  had  been  sudden,  humiinity.niight  plead  in 

pRAxoes,  behalf  ot  the  Glaiiriant«.    But  in  this  case,  there  was  no 

(oiLL£;s-  surprize.    War  had  been  thi-eatening  for  a  lon^  time 

PiB*8  previous  to  its.  actual  declaration.      No  indulgence, 

GLA.IM9)  therefov^e,  on  this  ground,  can  be  claimed. 

BOYEK, 

MASTER.       Thb  counsel  for  the  Claimant  has  cited  lord  Coke  in 

— — — —  supiKirt  of  his  doctrine  of  naturalization,  but  doi'S  not 

seem  to  have  considered  that,  according  to  that  author^ 

a  British!  subject  can  never  become  a  citizen  of  any 

other  country* 

The  case  of  Marryat  v.  fFilson  has  alqoboen  cited.  That 
case  is  perhaps  ontith'd'lo  some  consideration;  but 
even  there,  the  Court  had,  at  first,  decided  against  Col- 
let, and  it  was  only  upon  th<^  rt  quest  of  the  American 
minister  (Mr.  King)  that  they  consented  to  re-consider 
the  case,  when  the)'  finally  decided  in  his  favor. 

2.  If  Gillespie  was  politically  an  enemy,  at  the  time 
of  the  capture,  the  doctrine  of  commercial  doniicil  is 
wiiolly  immaterial  in  the  preseht  case.  But  as  the  Court 
may  not  view  the  subject  in  the  same  light  as  we  do, 
a  few  remarks  on  the  latter  point  may  not  be  unneces- 
sary. 

We  lay  it  down  then,  as  an  indisputfd  position,  that 
the  character  of  captured  goods  is  divided  by  the  com- 
meirial  domicil  of  the  "owner  at  the  time  of  capture. 
And  we  contend  that  Gillespie  liad  a  commercial  domi- 
cil in  Great  Britain,  at  the  time  of  the  capture  of  the 
goods  in  question.  It  does  not  appear  that  he  had,  in 
any  manner,  put  himself  in  motion — in  itinerc,  to  i-e- 
turn  before  the  cajiture.  All  the  evidence  showing  his 
intenfion  to  return,  arose  after  that  event.  A  hostile 
charactipr,  therefore,  attached  to  the  property,  if  not  to 
the  owner. 

This  is  not  a  case  of  witlidrawing  funds  :  it  is  a  case 
of  tr^ide  originating  before  the  war,  and  continued  after 
the  war.  Besides,  the  rule  of  witlidrtiwal  applies  only 
to  cases  where  the  domicil  of  the  pai-ty  is  not  in  tlie 
enemy  country,  though  his  trade  is  carried  on  and  his 
property  situated  there.  See  Coo;)m(in',s  case,  cited  in 
the  Vijs:ilantiaf  1  Rob.  12, 14<.    EscotPs  case,  cited  in  the 
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tS,.pf  1  Bob.  170^  20U    The  Mutomiii  deUe  OracUf  4  JBo5.      ths 

iei,  195.  FRANCES^ 

[  (GIJULES*' 

I  It  has  been  said,  that  at  the  time  of  the  sf'ipm^nt  of     pie's 

the  goods  jii  question,   the  war  was  nnt  known  in  Eri-    ciiAiM,) 
I  glands  and  that  it  would  be  a  case  of  great  hardships     boteb^' 

'  under  such  circumstanres,  to  subject  this  {.roper  y  to  masteau 

j  condemnation*     But  want  ofnotice,  ih  cases  like  this^  — .  '■  "* 

I  is  an  excuse  not  Ivnown  to   the   law  of  nati' as.     S^e 

WliitehiWs  cas'  (refi  nvd  ta  in  the  case  of  the  Uoop^  1 
I  Bol.  170,  -^01) — Whitehili  was  a  British  subj  xt — had 

beon  at  St.  Eu:sttitius  oid}  two  dsi^s  ajid  had  n(»  know- 
ledge of  the  war — yet  his  property  was  condemned/ 

As  to  the  fart,  that  public  treaties  frequently  allow 
a  particular  tinit-  for  the  respective  s  objects  of  both  par- 

;  ties  to  withdraw  in  case  of  ^^  ar,  it  may  be  ohservedf 

that  this  is  on)}  providing  against  theexi  r<  ise  of  a  right 
which  tlie  contracting  jiarties  w  \\\i\  otht  rwisi  have  had. 

I  Bnt  ihesr  mutual  concessions  do  rot  alter  the  natui*e  or 

effect  of  the  domicil. 

i 

I  At  all  events,  (jillespie  ouTht  to  have  put  himself  ia 

motion  to  retiirn  to  the  Lnitod  States,  immediately  upon 
kn.»wledge  of  the  war.  This  he  does  not  appear  to  have 
done  :  and,  acrcording  to  sir  fV.  Scott,  notiiingbut  the 

I  actual  I'tircc  of  tiie  govv  I'lunent  is  a  snfiicient  excuse  for 

the  neglect.    But  no  such  excuse  has  been  oiTei  ed. 

On  either  of  the  grounds,  therefore,  which  have  been 
iaki^n  in  this  argu'inent,  we  conceive  that  the  property  ini 
controversy  must  be  condemned. 

flAKPCU,  in  reply. 

It  is  the  nature  of  the  trade,  n^t  the  place  of  residence^ 
which  determines  tlie  hostile  or  neutral  character  of  the 
trader. 

Wc  must  still  insist,  that  a  naturalized  citizen  of  tho 
United.  States  is  a  ci'izen  to  ever>  intent,  the  light  to 
be  president  of  the  Lnited  States  only  excepted,  \>hich 
exception  but  proves  the  gcner*!  rule. 

It  is  said,  on  the  part  of  the  captors^  that  a  natu^- 
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rrafe      ralized  American  citizen  ceases  to  be  such,  \vrnen  w 

VRAircBSy  returns  to  liis  native  country.    Suppose,  then,  while 

(gillbsw  absent  in  his  nativ^  country,  a  deHcent  should  be  cast 

pie's      upon  liim  in  this<^woulf(  he  be  considered  by  our  Couits 

CLAIM))   as  an  alien«  so  as  to  deprive  him  of  the  estate  so  cast 

B0T£R>    upon  him  ?  Again,  suppose*  in  case  of  war  between  the 

HASTER*  two.  countries,  he  should  enlist  himself  under  the  ban- 

i..^— i-^  ners  of  our  tnemy,  and  be  f  )und  in  arms  against  us^ 

should  we  not  consider  him  as  a  traitor,  and  treat  him 

accordingly  ?  If  he  choses  to  take  such  double  resp(msi- 

bilities   up:>n  himself,  it  is  his   business  to   reconcile 

them:  ive  can  only  consider  him  as  an  American  citizen. 

We  might  admit,  perhaps,  that  by  a  return  to  his  na- 
tive country  in  tiiiic  of  war,  he  must  bo  considered  as 
having  abandoned  his  rights  as  a  citizen  of  the  United 
States,  in  relation  to  trade ;  still,  however,  he  could 
not  throw  off  his  duties  But  Gillespie  returned  in 
time  of  peace.  He  therfore  did  not  assume  new  duties 
incompatible  witli  those  he  owed  to  this  country.  He 
assumed  only  that  temporaiy  allegiance  to  tlie  goveni- 
ment  of  Great  Britain,  which  every  otfier  stranger  in 
that  country  owed.  Upon  the  breaking  out  of  the  war, 
perhaps  hew  duties  might  arise  inconsistent  with  his 
duties  as  an  American  citizen.  Yet,  in  that  case,  a  rea- 
sonable time  ouglit  to  be  allowed  him  to  remove ;  and 
if  he  made  ewry  reasonable  exertion  to  return  to  the 
Unit^'d  States,  and  especially  if  he  did  actually  return 
in  less  than  a  year  after  hcuvj;  informed  of  tlie  cxistnirc 
of  the  war,  which  is  the' fact,  he  mu;tbc  considered  as 
having  retained  his  American  character. 

Tlie  domicil  of  the  owner  at  tlie  time  of  capture,  is 
not  the  criterion  whereby  to  determine  the  character  of 
the  property  captured,  in  all  cases.  If  it  be  so  general" 
ly^  tins  ras  *  ought  to  he  an  exception.  Gillespie  was 
lawfully  in  England  at  the  breaking  out  of  tlic  war : 
he  cannot  be  prcsiimed  to  have  known  that  war  would 
take  place  ;  it  is  impossible  that  he  should  liave  known 
it;  S'l'li  a  presumption  is  iinvcasmable.  WhitehiWs 
case  has  been  cite^  on  the  otluTside;  but  the  counsel 
for  tlie  captors  is  mistaken  as  to  the  facts  of  that  rase. 
Whiteliiil  knew  of  the  war,  and  that  St.  ir^uslat-us  was 
i\  stil ',  at  the  time  he  went  there ;  wliMi  ess^'ntially 
distinguishes  it  from  the/^ase  now  before  the  Court. 
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PiNKN£T>  referred  to  the  history  of  the  times,  to  Aow      tb^b 
that  Whttehill^had  no  knowledge  of  the  war  when  hcniiNCESy 
went  to  St.  Eustatius.  (OfUiBs- 

F1B*S 

Harper.    If  Whitehill  did  not  know  that  war  had   claims) 
actually  been  declared,  he  knew  that  measures  had  be«n    boy£R» 
taken  whih  may  be  considered  as  equivalent  to  a  ;de-  mastjpsb. 
claration.    The  capture  look  place  in  February.    He  •^— — — p— 
knew  that  letters  of  marque  had  been  issued  in  Decem- 
ber preceding,  and  that  a  long  irritation  had  exist^ 
between  the  two  governments.    He  knew,  also,  tb^t 
the  trade  in  which  he  was  engaged,  w^as  a  trade  frowned 
upon  by  his  own  government.    In  the  present  case,  the 
circumstances  were  entirely  difTercat.    5  Rcbp  220>  ^7. 

Saturday,  March  iWu    M$ent...Jji\isQ9TOJf9  J. 

Marshall^  CA.  J.  delivered  the  opinion  of  the  Court 
as  follows : 

Colin  Gdl^spie,  a  naturalized  American  citizen  re- 
siding in  Glasgow,  claim^^d  sundry  goods,  shipped  on 
his  own  account,  as  his  propei'ty.  I'iiis  claim  depends 
entirely  on  his  national  character^  and  is  decided  in  tho 
case  of  the  Venus. 

The  sentence  of  the  Circuit  Court,  condemning  the 
property  of  the  Claimant,  is  affirmed. 


VOWLES  AND  OTHEHS  %\  CRAIG  and  others.        1814, 

Msent...  MARSUAIX9  Ch.  J.  Mawsb  14U). 


THIS  case,  as  stated  by  Todd,  J.  in  delivering  the  if  aperwD, 
opinion  of  the  Coui-t  was  as  follows :  Tai'aedt'Sl^ 

Tcy  upon  a  mi« 

This  suit  was  instituted  nn  the  chancery  side  of  the  "**7Ji7^<|^ 
Circuit  Court  if  th?»  Unit<^d  States  for  th<*  Rentacky  dis-  Jhe  cimmon^ 
trict,  by  the  Complainants^  now  Appellants  as  the  heirs  wealth  of  Vjr 
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yowLCs   and  legal  representatives  of  Mary  Vowles  formerly  Marj 
ii  OTHERS  tYazer. 

CRAIG         Tl^e  bill  alleges  thkt  in  the  year  1774  a  survey  was 
&;oraKK!B(«  made  for  Mar}  Frazcr  as  heir  at  law,  and  only  daugh- 

^ ter  of  George  Frazer,  decM,  by  virtue  of  the  govoniora 

^;ina  for  2000  warrant  and  agreeable  to  the  royal  proclamati<m  of  1765, 
toiTsfeJ^" .ra"^  f^>*'  2000  acres  of  land  in  Fmcastle  county,  on  Elkhom 
▼ttiuHbie'cona- creek,   tlie  waters  of  Ohio   river.     That  according  to 
ri^hfto'ihe     "®"^^  ^'i^  custonxary  allowance,  made  in  ihis,  as  woll  as 
wi^ve>vind*a»-  otlicr  military  sui'vcys  at  that  time,  a  considerable  q»mn- 
uigntiiepfat    tiy  of  land   over  and   abov-*  2000  acres,   is  contained 
Jl'uitpurSa!  within  the  actual  boundaries.     That  in  the  year  1778 
ser,  whei-eup  wliilst  tlipsaid  Mary  wa3  a  minor,  Michael  Rfthinson,  as 
^j'^^°*{^^'^^g  guardian  of.theisaid  Mary,  and  who  had  intermarriwl 
land  in  Ilia  own  with  her  mother,  hiadc  a  Contract  with  the  Defendants 
name;  and  if. L. wis,  Joseph  and  Benjamin  Craig's,  for  thesah*  ol'tho 
vry,Vai)i>ear  said  2000  aci^cs  of  land  surveyed  as  aforesaid  for  the 
that  the  grant  ssiid  Mary  at  the  price  of*  30s.  per  acre,  amounting  to 
•cies7:h-v^^^^^  3000^  wiiieh  was  paid  in  the  depreciated  paper  currency 
dorc-nnor  5'i  of  VirgiJiia  aud  was  of  little  or  no  value.    That  the  said 
n"iimTor^tJie  ^^^^'7  ^*^  induced  to  affix  her  signat^ire  to  an  assign- 
wrpluva-      ment  of  the  said  plat  and  certificate  of  survey,  which 
gainst  the  ven-  wjis  ^lost-dated  SO  as  to  bear  the  appearance  of  its  being 
cx'^cut'd  when  slie  was  of  full  age  5  in  consequence  of 
which  Lewis  Craig  obtained  a  patent  for  the  said  land  in 
his  own  name  and  has  since  conveyed  a  part  thereof  to 
the  said  Joseph  and  Benjamin*  and  under  whom  the 
other  Defendants  derive  their  titles.    The  prayer  of  the 
bill  is  to  vacate  the  contract  an:|  to  decree  a  re-convey- 
ance of  the  land,  and  for  general  relief. 

The  answers  of  the  Defendants,  Lewis  and  Joseph 
Ci'aig*s,  admit,tiie  making  of  the  survey,  and  that  itcon- 
taitis  a  considerable  quantity  of  land  within  the  bouiKla- 
ries  more  than  2000  acres. 

They  admit  the  contract  with  Michael  Robinson  for 
the  purr  base  of  the  said  survey;  but  porjitively  deny 
that  it  was  :nade  ii)  the  year  1778,  and  aver  that  it  was 
made  in  1779.  They  deny  that  the  contract  was  for 
3000  acres  of  land  at  SOs.  per  aci»e,  but  was  for  the 
w/io/r  surve*!  at  tlie  nricc  of  30002.  They  also  positive- 
ly deny  ttiat  the  assignment  on  the  plat  and  certiTicate  of 
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aiirvey  was  post-dated  or  that  atiy  Traud^  or  midpepreson-   vowiis  . 
tation  was  prax^ticed  or  used  relative  to  the  transaction  h  jTHsas 

The  answers  of  the  other  DeO^ndants  are  deemed  im-     craio 
matt^rial  to  the  investigation  of  the  questions,  arising  in  ftoTHEHS, 

this  case.  — .—- ^_ 

The  cause  was  heard  in  the  Circuit  Court  upon  the 
bill,  answers,  depositions  and  other  proofs.  The  Court 
decreed  tiie  bill  to  be  dismissed  with  costs ;  from  which 
decree  an  appeal  was  taken  to  this  CourL 

TAYLORf /or  tlie  Jippellants. 

On  examination  of  the  evidence  exhibited,  we  are  satis* 
fie<l,  that  the  allegation^  that  the  assignment  was.  made  du- 
ring the  minority  of  Mary  Fraze.r  iisi  not  sufficiently  sup- 
ported to  have  authorized  the  Circuit  Court  to  have  de- 
creed a  I'e-conveyanco,  But  we  sui>{K)se  the  Complian- 
ants  \yere  entitled  to  relief  in  some  8!ia|M»fi»r  the  surplus 
Ian  I  contained  within  the  survey  ;  either  by  a  decree  for 
the  re-conveyarice  of  the  surplus,  by  a  pt^cuniary  comjien- 
sation  for  it  according  to  its  present  value  or  by  a  pecuni- 
ary compensation  according  to  the  price  at  which  the 
land  was  sold,  on  which  interest  should  be  allowed. 

No  evidence  is  introduced  of  the  terms  of  the  sale, 
whether  by  the  acre  or  in  gross*  except  the  survey,  as- 
signment,  power  of  attorney  and  receipt  before  mention- 
ed, from  these  it  plainly  appeara  that  the  parties  con- 
tracted on  a  supposition  that  the  quantity  of  land  sold 
and  purchased  was  2000  acres.' 

^  The  siurplus  of  700  acres  (nearly  one  third  of  the 
whole  quantity  supposed  to  he  sold)  c^nriot  be  consider- 
ed iis  a  small  one,  such  as  might  arise  from  inaccuracy 
of  instruments,  t^cc.  and  therefore  within  the  coniempla"- 
tion  of  the  parties. 

The  remote  residence  of  the  vendor,  who  had  hut  late- 
ly attained  full  age  when  she  sold,  pracludes  the  idea  of 
her  having  any  information  of  the  quantity  of  land  to 
which  she  was  entitled,  other  than  that  which  was  deriv- 
ed from  the  survey.  On  her  part,  therefore,  and  proba- 
bly on  the  part  of  the  purchaser  alsoj^  the  contract  was 
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VOWI4E8    made  under  an  evirtpnt  mistake  respecting  the  subject  of 

&  oriiBRs^ie.    Tfi^re  is  nothing  discoverable,  in  thr  contract  or 

V.        exhibits  from  which  it  cavi  be  collected  that  the  sale  was 

CRAIG  made  without  respon.*tibility  for  the  quantitVf  the  wordst 
AcoTU£Rs.  inore  or  Usb^  almost  univei-sally  used  to  designate  such 
'  an  intent^  are  no  where  to  be  found. 

The  case  presented  is  that  of  a  contract  made  under 
the  iiill  lenre  of  mm^akey  in  both  parties,  as  to  a  material 
and  im portent  part»  witliout  fraud  or  concealment  on 
either  side. 

It  is  supposed  that  no  differpsnce  exists  between  con- 
tracts lor  die  S'lle  of  Ian. Is,  and  liiose  of  any  otlier  des- 
cription. Tho  same  principles  apply  to  all.  TJiis  doc- 
trine is  reco.qnized  in  the  opinion  expressed  by  the 
Court  of  appeals  in  Kentucky,  in  the  case  of  Young 
against  Craig.  In  delivering  that  opinion  the  Court 
expressed  itself  as  follftws:  «The  qiestion  in  this 
case  is  whether  Craig  who  had  sold  to  Young  a  tract 
of ^  land'  containing  in  its  botkidaries  a  surplus,  has 
a  right  to  recover  such  surplus,  or  incase  it  cannot  be 
bad,  a  compensation  therefor  in  money.  There  is  no 
novelty  or  peculiarity  in  the  principles  upon  which 
questions  of  this  s  >rt  depend.  In  contracts  of  this 
kind  the  same  good  faith  is  i*eqiured,  and  the  same 
responsibility  attaches  to  its  violation,  which  law  and 
reason  pr^-^srribes  in  every  description  of  contracts.  If, 
through  fraud  or  gross  and  palpable  mistake,  more  or 
less  land  should  be  ct'^nveyed  than  was  in  the  contem- 
plation of  the  seller  to  pai*t  with,  or  the  purchaser  to  re- 
ceive, the  injured  party  would  be  «*ntitled  to  relief  in 
like  manner  as  l^e  would  be  for  an  injury  produced  by 
a  similar  cause  in  a  contract  of  any  other  species.'' 

The  same  opinion  also  establishes  the  principle  that  in 
sales  in  gross  as  *.v(.dl  as  in  sales  by  the  acre,  if  the  par- 
ties have  contracted  under  manifest  error  as  to  quantity, 
the  party  injiwod  is  entitled  to  ndief,  unless  indeed,  the 
surplus  or  d(*iicit  was  s,rnall,  not  more  than  usual  in  such 
cases,  and  of  course  su])posed  to  be  within  the  Cf>ntem- 
plation  of  the  parties.  In  that  case  it  is  true  the  Court 
itfised  txjr  decree  compensation  for  the  surplus  land  sold, 
heranse  it  appeared  plainly  to  have  been  the  intention  of 
tlie  parties  to  risk  the  gain  or  loss,  and  because  the  sur- 
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])lu8  was  not  more  than  usual  in  such  sales.*    In  the  roiTLl^s 
case  of  Young  v.  Craig»  the  Court  appeal's  to  have&OTUBBS 
adopted  the  principle  (aid  down  hy  Pothier  yi  his  trea-        t. 
tise  on  obligations,  ch.  ±,  art*  S9  s.  1,  title  Error,  and  also     ciuiC 
by  the  writers  on  natural  Jaw,  «^that  an  error  about  a  &otb£Rs» 
thing,  or  about  its  quality,  upuii  prospect  of  which  a  man  — — 

*  The  opinion  of  the  Court  qS  appcab  in  Kentacky  in  die  case  of  Yorso  r. 
Cbaio,  vat  as  fiillows : 

.  The  qnestkm  in  this  ease  is  whether  Craig  who  had  sold  to  Yoong  a  tract 
•  of  laud  containing  in  its  boiindHrics  a  surplus,  lias  a  riglit  tt»  recover  such  bUr* 
plus,  or  in  ease  it  cannot  be  had,  a  compcnstttiou  therefor  iu  money. 

There  is  no  novelty  or  peculiarity  in  the  principles  uiion  which  qnestions  of 
this  )4N1  depend,  in  contracts  o(  this  kirkl  the  same  gnod  taith  is  rcqnii'cd. 
And  the  «me  responsibility  afiaches  to  its  vtoUiioii,  which  law  %nd  reason 
prescribe  in  eveiy  description  of  contract 

If  through  ftaud,  or  eross  and  pali>able  mistake,  more  or  less  land  shoaki  be 
conve/ed  than  was  in  the  contem(>!ation  of  the  seller  to  part  with  oi  tlie.piir- 
ehaser  to  receive,  the  injisred  party  would  be  efititled  to  relief  in  like  manner 
as  he  wtiuld  be  for  an  iiij.:r);  produced  by  a  similar  cause  in  a  conti-aet  of  any 
other  species. 

In  this  ease  however  there  is  no  evidence  of  fraud ;  and  the  only  grou-jil, 
frnm  whieh  an  inference  can  be  deduced  that  there  was  such  a  mist^dce  at 
would  jusiify  the  inietfeitriicc  of  tbt*  Court  for  the  pur|M)8eof  coirection,  isthe 
sm^lus  conraiiied  in  the  bimndHries  described  by  the  deed.  Whether  this 
grouitd  liesiifficieiittojustity  such  an  infertnce  depends  upon  the  nature  and 
terms  of  the  eontinict 

Contracts  for  the  sale  of  land  maybe  considered  of  two  descriptions,  (st* 
Where  tlie  sale  is  of  a  specifiu  cjuantit},  which  is  usually  denomioated  a^sato 
by  the  acre,  and  ^ly,  where  the  &ale  is  of  a  specific  tract  bv  nam«.  or  des- 
wip^on,  each  party  risking  the  quantity ;  and  this  latter,  tor  salse  of  brevity,  b 
sometimes  called  a  sale  in  gtxKS. 

It  is  evident  that  in  a  sale  per  acre,  much  less  variation  from  the  quanti- 
ty- inteiMled  to  be  eonveye<l  would  aflvM^  evidence  of  a  mistake  whieh  would 
justify  .the  inter|iosition  of  a  Court  to  entrcct  it,  than  woukl  be  sofficieht  for 
tbst  purpose  in  a  sale  of  the  otlier  descr  iption.  But  even  in  a  sale  per  acre,  at 
from  the  rough*  lesi  and  u^eveness  of  the  ground  fixmi  tlie  variatkm  of  inatn^' 
ments  and  from  tlie  different  results  thut  will  necessarily  be  produced  by  diiFe> 
rent  surveyors  operating  with  -lie  same;  institimentK,  it  is  imprarticsblc  to  asi> 
certain  the  quan^ty  with  {>erfect  precision,  a  small  deficit  or  surplus,  however 
exactly  the  parties  mny  ha>x*  intended  to  be  coiifinetito  a  siiecilie  qdaiuity^ 
would' not  jnstify  an  application  to  a  Cdttrt  of  justkse  for  relief  In  many  cases, 
however,  of  sales  of  this  sort,  the  p:irtie«did  not  intend  to  be  very  scrtipulout- 
ly  eiact  with  respect  to  the  quantity.  There  was  partictUarly  in  the  sales 
nuidc  at  au  ear|v  period  of  this  coutitry  g^'eat  liberality  of  admeiisurement  fre- 
quently all:  wed  by  the  seller  and  expected  by  the  psu'chascr.  Where  thift 
was  the,  caae  to  authorize  a  conclusion  froijn  the  surplus  er)ntained  in  the 
koimdsdrKS  of  a  tract,  that  tliere  was  a  mistake  of  noantitv^  the  Mindus  ought 
16  be  fft  eater  dian  was  usual  in  conveyances  made  pboottKe  same  period  akN( 
with  t»e  same  intention  of  allowing,  liberal  admeasurement.  But  as  in  ^me 
sales  of  an  ear^y  period,  and  in  pcrnafis  a  great  majority  of  thonc  of  :\  moi*e  re- 
cent date,  flucb  a  UbehUity  of  admeasurement  was  not  interidod  by  the  pariies 
It  would  be  obvkiosly  improper  and  unjust  to  lay  down  any  general  rule  as  to 
the  rate  of  sarplosefl  that  would  justify  un  inference  of  a  mistake  which  would 
dcaerve  a  eorreetiAn.  Each  case  miM  depend  much  upon  it&ownpardcuhrcir- 
cumstanees.  Whether  sneh  an  inference  would  be  authorized  in  the  lircsent 
ease  were  the  sale  in  question  per  acre,  and  not  iii^o.os,nccd  nnt.1)(''  d^*tcrmh^ 
•d  flMMC  we  irt  of  opinion  ir  is  of  the  latter  xlcscnption. 
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VowxEs   is  iifduced  to  come  to  any  agreement,  i-enders  (he  agree . 

&  OTHERS  ment  or  bargain  voidyvfor  in  such  caflC  a  man  is  not  sup- 

V.        posed  to  have  agreed  absolutely  but  upon  snp|K)sal  of  the 

CRAIG     presence  of  such  a  thing  or  qualit},  on   which  as  on 

&0TUER8.  a  necessary  conditiotiy  his  consent  was  foundedf  and 

tliercfore,  the  thing  or  quality  not  appeal  iKg*  tl.e  consent 

is  understood  to  be  null  and  ineffectual.*'  Fnffendorf^s 
iMtv  ofJ\1uture  and  J>f'atims,  b.  1,  c.  3,  8. 1^« 

On  these  jprinciplcs  as  a])pHetl  to  this  case  the  Com- 
plainants would  be  entitled  to  compensation,  or  the  con- 
tract would  be  considered  as  void,  unless  it wasin  proof 
that  the  surplus  was  not  unusually  great,  and  was  not 
more  than  ma^  reasonably  be  supposed  to  havc^  been  in 
contemplation  of  the  parties.  As  the  consideraticm  o^' 
quantity  does  not  api>ear  to  havv  been  the  operating  mo- 
tive wliiclf^led  to  the  contract  though  it  certainly  influ- 
enced the  price^  according  to  the  principles  established 
Uy  writers  on  natural  law,  it  would  appear  that  the  or* 
I'or  of  the  parties  rather  afforded  a  gi*oun|l  for  a  decree 
ef  compensation  than  for  annulling  the  coiiti*act 

From  an  examination  of  the  documents  extiibited  it 
will  clearly  appear  that  the  parties  contracted  under  art 
opinion  that  the  survey  cont^^lned  oiily  two  thousand 
acresy  the  survey  itself  speciOes  that  quantity.    The 

'  The  deed  of  eonvermee  nmst  te  laken  aieonclaaive  evidence  of  the  termt 
of  sale  unless  it  bad  been  shown  that  language'  not  eompoi-ting  with  i\w  tnie 
intention  oTthc  parties  had  be^n  insei-ted  ihrough  fraud  or  nvistAiey  of  which 
Uiere/is  not  the  slighiAt  indicatioa  in  tlHs  ease. 

The  deed  describes  the  land  by  its  twonilaries  and  situntion,  and  hs  "contain- 
*'  ing  bj  soi^v^y  four  nundred  and  t  ventv-fiyo  apres,  be  the  same  more  or  less." 
The  plam  at)d  molt -obTious /meaning  of  the  expressions  *<be  i\w  sane  more  or 
iess'^iathut  tlie  parties  wone  to  run  the  risic  of  gain  0):.los9  as  there .  miefat 
liapi^*^  to  lie  an  excess  or  defiiiency  in  the  estimated  qoantiij.  This  it/is  be- 
lic^  is  the  sense  in  which  such  an  expression  is  uniformly  understood  by 
both  the  leanied  and  the  unlearned.  This  idea  is  not  repelled  b>  the  expres- 
sion of  the  quantity  Qt'uci*es:  .on  the  contrary  it  rather  deiivesjKrength  from 
the  maimer  in  Yhich«the  quantity  is  menfioned,(  for  it'plainly  indicates  thit 
the  expression  of  qtiantiiy  was  used,  as  matter  of  description  only  and  diat  it 
vasth^  intention  of  theparties  not  lobe  confined  to  a  pi%cise*atid  speoiffe 
quantity. 

We  do  not  mean  to  be  undei^odd  that  in  a  safe  of  this  kit  d  the  sorplusoi* 
ilcfieit  might  tiot  l>e  so  groat  as  lo  anthoria^  an  inlerenee  that  it  hailht^en  pn»> 
duced  by  fraud  or  rnistak*  ;  but  in  thisc?  sc  %hcrt  ih«-  t»iii.  at*  rf  qa»n<ii}  wai 
425  acres  and  the  largest  quafntity  whiah  any  subsequent  snrvty  has  made  it  tt 
481  the  sulpltis  does  not  appear  so  great  as  not  to    ij  wMiin  'the  reasni(rtble 
limits  of  a  risking  bargain  ofthiskind.    Scf  in  stftH>o«'t  ol  tlils  doctrine......  Sui*" 

den  225,  6  —1  (Jail.  301.    We  arc*  iherefort  ol  opif  ion  that  the  decree  of  the 
r:ii>Mut  Court  in  favor  of  Crai§^  was  erroneous  and  mn«t  be  rerenod  with.coHi* 
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l^wer  of  attorney  to  Joseph  Craig  describes  the  land  as   vowles 
2060  acres  and  the  receipt  of  Michael  Robinson  for  thf  ^  ;«TUBas 
last  payment  states  it  expressly  to  b^  in  full  f«ir  2000        v. 
acres  of  land  the  property  of  Mary  Frazer.    There  is     c^'waig 
not  an  expression  used  which  shews  an  intention  on  lScothkhs* 
either  side  to  make'  a  risking  bargain.  — ..— — 

No  evidence  appears  in  the  record  to  shew  that  mili- 
tary surveys  do  usually  contain  surplus  lands*  and  it  is 
supposed  without  such  pi*oof  the  Couit  cannot  take  ju* 
dicial  notice  of  such  an  allegation. 

But  if.the  Court  should  recognize  it*  must  it  not  also 
be  admitted  th'<jit  the  surplus  in  tliis  case  (one  third)  is 
much  more  than  is  usual.  The.  influence  of  error  on  the 
contracting  parties  being  proved,  it  lies  on  the  Defen- 
dants to  bring  thcsnselves  within  the  exceptions  stated 
in  the  case  of  Young  v.  Craig,  by  the  exhibition  of  sa- 
tisfactory evidence  on  those  points,  this  has  not  been 
done. 

If  the  Complainants  are  entitled  to  relief  the  next 
ienquiry  is,  how  it  should  be  granted.  The  object  of 
the  parties  being  u  sale  and  purchase  of  2000  acres  of 
land,  the  contract  being  made  for  that  quantity  onlyy 
could  Lewis  Craig  he  compiilled  to  receive  and  pay  tt^e 
more?  Let  itbe  supposed  that  he  had  made  an  improvident 
bargain,  that  the  lands  were  not  wprth  the  price  he  gave 
or  that  since  the  sale  they  had  greatly  depi*eciated  in 
value,  Mary  Frazer  or  hi'T  representatives  could,  on  no 
principle  of  equity,  take  advantage  of  her  own  error  to 
require  payment  for  a  greater  quantitv  of  lands  than 
had  come  within  the  contract,  and  Lewis  Craig  might 
relieve  himself  by  a  conveyance  of  the  surplus  land. 

As  Lewis  Craig  was  not  exposed  to  the  risk  of  depre- 
ciation in  value,  on  j^rincfplds  of  reciprocity  Mary  Fra- 
ser  and  her  representatives  should  be  placed  in  the  same 
situation,  and  should  be  entitled  to  a  spepiflc  re-con  veyance, 
90  far  as  it  can  be  had  without  afl^cting  the  rights  of 
others.  It  a[)pear3  from  the  proceedings  that  Le\3ia 
Craig  is  still  in  possession  a^iA  the  owner  of  a  part  of 
this  land*  and  that  Joseph  Craig  who  was  concerned  in 
the  purchase,  holds  another  part  j  so  far  as  these  extend, 
a  specific  re-convevancc  may  be  decreed.  As  to  the  other 

VOL-  viir.  *^ 
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voWles    D'fendantR  who  appear  to  have  been  purchasersy  and 
k  0TH£R8  \v\v\  probably  had  njt  notice  of  the  latent  equitable'  claim 
V.        of  the  Complainants  so  as  to  affect  them,  it  is  not 
€K4io     cnntcndeil  that  they  can  be  compelled  to  convey.    As  to 
&  OTHERS,  t'^e  quantity  deficient  after  the  conveyance  of  the  lands 
■  hel^  by  Lewis  and  Joseph  Craig,  a  decree  for  pecu- 

niary compensation  accord  ini;  to  th&  present  value,  if 
the  principles  before  stated  are  correct,  is  the  appmpri- 
ate  relief,  [f  the  Court  should  be  of  opinion  that  the 
C<implainants  are  entitled  to  their  decree  in  res|)^ct  to 
the  surplus  laud,  but  should  not  consider  the  principles 
before  stated  correct,  as  to  the  manner  in  which  it  should 
be  granted,  no  alternative  seems  to  remain  but  that  of 
adopting  the  original  price  (said  to  have  been  S5  per  acre, 
and  from  calculation  appear) ug. to  have  been  so,)  as  the 
measure  of  com|)e.nsatipn.  Tlie  purchas4*rs  having  had 
the  use  and  received  the  renb  and  pr(»fits  of  tlie  land 
should,  as  an  equivalent,  be  decreed  to  pay  interest,  and  an 
account  should  be  decreed  to  ascertain  the  value  of  the 
paper  mmey  on  the  20th  December,  1779,  and  tlie  in- 
terest which  has  accrued. 

The  length  of  time  which  has  been  suffered  to  inter- 
rene  may  perhaps  be  considered  as  amounting  to  a  waiv* 
er  6f  the  Complainants  equitable  right,  and  be  made  an 
objecttOA  to  a  decree  for 'relief  in  any  shape. ' 

Itt  reply  to  this  the  following  facts,  which  appear  on 
the  record,  are  stated. 

That  the  Defendants  soon  after  their  purchase  remov- 
ed to  Kentucky,  where  they  continued  to  reside,  and 
that  Mary  Frazerand  her  representatives  always  resid- 
ed in,  or  near  Fredcrlcksburgh,  in  Virginia. 

Bledsoe,  ybr /Ae  ^ppePp^^- 

Craig  purchased  Mary  Frazer's  interest,  be  it  much 
or  be  it  little.  Her  interest  was  all  he  purchased,  and 
all  he  could  obtain.  And  as  evidence  of  it  she  assigned 
the  plat  and  certificaie  of  suroey,  that  the  patent  might 
isstie  to  Craig  for  whateverthe  survey  contained.  There 
was  no  mistake  fiere.  If  Craig  has  got  more  land  froih 
the  commonwealth  of  Virginia  tlian  he  ouglit  to  have  had, 
in  Mary  Frazer  or  her  representatives  to  step  into  the 
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place  of  the  common  wealth  to  correct  the  error  or  the   vowus 
fraud  ?  Or  is  she  to  step  into  Craig's  |#lace  to  defrauti  &  uxh£BS 
that  Ctfiumonwealth  or  to  take  advantage  of  tiic  error  ol'        v. 
its  officer  bccaiisv*  she  once  owned  ^000  acres  of  land     c-kaig 
which  she  has  parted  with  ?  Had  she  carved  and  granted  a  &otkf.rs 
definite  intei*est  out  (»f  her  ciaim»  retaining  a  part,  thv      ■  ■«— .^ 
qu(*stion  might  he  diflTt'rently  settled.     But  in  this  case 
she  would  br  worse  than  a  voinnteor  who  rannnt  bt  com« 
I)ensated  in  equity.    She  u  i)uld  be  a  volunteer  malajide. 

A  Complainant  in  equity  must  recover  on  the  strength 
and  soundness  of  \m  own  title.  ,lt  is  not  sufiicirnt.that 
the  Defendant  is  in  the  wrong ;  the  Tlaiutiff  must  have 
right. 

If  the  claim  of  the  Complainants  to  any  part  otthe  lan4 
itself  wei*c  to  be  sustained,  wiicce  w<)uhl  you  begin  on  the 
survey  to  correct  the  error  ?  On  which  end^  sidi'*  or  cor* 
ner?  The  beginning  and  ending  corners  of  a  survey  are 
arhitrai*ily  desijj^natcd  bj  the  surveyor  when  he  makes 
out  hks  plat  and  cetificale ;  seldom  or  never  correspond- 
ing with  thcuriuai  stages  of  pr<K  ess  on  the  ground  itself. 

But  as  it  was  ch*arly  the  intention  of  the  parties  that 
the  whole  should  be  s«.hU  and  as  the  evidence  of  the 
whole  was  transierred,  the  utmost  that  the  Complainants 
couldy  in  a'ny  event  cousi  ientiously  ask,  would  be,  that 
the  Detendanis  should  refund  a  part  of  the  purchase 
money,  in  propoi*tion  to  the  surplus,  with  interest^  which 
must  be  I'educcd  by  the  scale  of  depreciation. 

Todd,  J.  after  stnting  the  case^  delivered  the  opinion 
of  the  Court  as  follows  : 

In  the  written  arguments  submitted  by  the  parties,  it 
is  admitted  by  the  counsel  for  the  App^^ants  that  the 
evident^c  exi  ibited,  docs  not  support  the  allegation  iq 
the  bill,  that  the  ai-^signnitnt  was  made  during  the  mi- 
nority of  Mary  Frazer*  This  admission  renders  it  un* 
necessary  tor  the  Court  to  go  into  a  minute  examina- 
tion of  the  evidence  5  it  will  besufli  ient  %o  obseinre  that 
the  teatimonv  is  <|ear  and  satisfactory  on  this  point  j 
and,  tliewfoi^e,  there  is  no  pretence,  for  setting  aside  the 
contract  and  de<  reeing  a  rercooveyaoce  of  the  tan^ 
But  it  is  contended  that  the  Comjilainatits  ^re  entitled 
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YoWTKs   to  relief  in  some  shape  for  the  surplus  land  contained 

&  OTHERS  within  the  Siiivey  ;  either  by  a  decree  for  tlie  rc-conveyr 

r.        ance  of  the  surplus  land ;  by  a  pecuniary  compf'tisation 

cuAiG  for  it  according  to  its  present  value;  or  by  a  pecuniary 
& 01  HERS,  compensation  according  to  the  price  at  which  the  land 
-.-—  was  sold,  on  which  interest  should  be  allow  ed. 

This  argument  assumes  for  its  basis,  that  there  ex- 
istcd  a  mibtake  as  to  the  tiling  soh!»  If  there  was  a 
mistake,  liow  did  it  origiuatc,  and  who  is  injured  there- 
by ?  Was  there  a  mistake  ?  It  may  be  enquired  to  what 
quantity  of  land  was  Mary  Frazer  entitled  by  viitue  of 
the  governor's  waiTant  issued  in  pursuance  of  the  royal 
proclamation?  To  two  thousand  acres.  liow  much 
did  she  sell  and  receive  pa}  mcnt  for  ?  Two  thousand 
acres.  It  would  appear  from  this  that  she  had  sold  and 
received  payment  tor  as  much  land  as  she  was  entitled 
to*  How  comes  it,  that  this  surplus  was  included  in 
the  survey?  From  the  fraud,  design,  igm»rance  or 
negligence  of  the  surveyor,  "Who  is  defrauded  or  in- 
jund  thereby  ?  The  commonwealth  of  Virginia,  and 
not  Mary  Frazer.  For  what  is  it  asked  that  compen- 
sation shall  be  made  ?  For  land  which,  by  the  fraud, 
design,  ignorance  or  negligence  of  the  surveyor,  Mary 
Fi-azer  might  by  ])Ossibility  have  been  entitled  to.  Was 
the  sale  of  this  survey  of  a  specf/ic  gwrm/tfy,  at  a  certain 
price  j)er  acre?  or  was  it  a  sale  of  a  specific  tract? 
The  bill  allegt^s  it  was  of  the  first  description ;  the  an- 
swers  deny  it,  and  say  it  wa^  of  the  latter-  There  is 
no  proof  to  support  the  allegation  in  the  bill,  unless 
fr.)in  tiie  survey,  a  power  of  attorney,  and  the  receipt 
for  the  purchase  money,  it  should  be  infer /ed,  that  as 
they  relate  to  2,000  acres  of  land,  only  that  quantity 
was  iiitended  to  be  included  in  the  sale.  But  this  proof 
is  conceived  to  furnish  a  very  opposite  conclusion,  tho 
desciiptwii  and  designation  of  the  tract  of  land  sold,  not 
as  ])art  of  a  tract,  but  an  entire  tract.  The  answers, 
being  supported  by  the  assignment,  that  it  was  a  sale 
of  the  whole  survey,  and  being  also  resiponsive  to  an  al- 
legation as  well  as  to  an  interrogatory  in  the  bill,  must 
be  taken  as  true  and  conclusive.  When  an  assignment 
is  made  of  a  plat  and  certificate  of  survey^  the  pui*- 
chaser  takes  it  subject  to  the  risk  of  its  containing  a 
less  quantity  than  is  expressed  on  its  face,  and  should 
it  contain  more  he  is  intitled  to  it  In  the  case  of  Toung 
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X*  Craig^  decided  by  the  Court  of  Appeals  of  Kentuckjf   toWIbs 
(a  copy  of  which  has;  been  furnished  and  relied  on  by  k  otukks 
each  party)  the  Court  say^  <*  there  ivias^  particularly        v. 
«<  in  theflales  made  at  an  early  period  of  this  puitM^yy     craig 
«^  great  liberality  of  admeasurement  frequently  allowed  &otu£R8. 
«« by  the  seller  aifid  expected  by  the  purchaser.    Where  ————.. 
<'  this  was  the  case,  to  authorize  a  conclusion,  from  the 
^*  surplus  contained  in  the  boundaries  of  a  tract,  that 
f<  tliere  was  a  mistake  of  quantity,  the  surplus  ought  to 
^  be  greater  than  was  usual  in  conveyances  made  about 
«^  the  same  period/'    Now  it  appears  from  a  statement 
in  the  bill,  as  well  as  from  the  general  history  of  the 
country,  that  it  was  usual  and^customary  to  make  con- 
siderable allowance  in  military  surveys ;  and  it  is  not 
showfl  that  the  surplus  in  this  is  greater  than  in  othej 
surveys  made  about  tlie  same  time.   Again,  in  the«ame 
pase,  the  Court  proceed,  « it  would  be  obviously  im- 
^  proper  and  ur\ju8t  to  lay  down  any  general  rule  as  to 
« the  rate  of  surplus  that  would  justify  an  inference  of 
«< mistake  which  would  deserve  correction;  each  case 
^  must  depend  upon  its  own  particular  circumstances -$ 
^  whether  such  ah  inference  would  be  authorised  in  the  . 
«  present  case,  were  the  sale  in  question  per  acre  and 
^<  not  in  gi*oss,  need  not  be  determined  since  we  are  of 
«•  opinion  it  is  of  the  latter  description/*    If  this  rea^ 
soning  be  correct  as  to  conveyances,  it  will  apply  with 
redoubled  force  to  assignments  of  plats  and  certificates 
of  survey,  where  the  purchaser  takes  ic  subject  to  the 
risk  of  its  containing  less  than  it  si>ecifie6. 

Mary  Frazer  or  the  Complainants  can  be  considered 
in  no  other  view,  than  mere  volunteers  inalajidef  and  of 
course  not  entitled  to  tlie  aid  of  a  Couil  of  Equity* 

It  seems,  as  a  necessary  consequence,  if  the  Complain 
nants  ai*e  not  entitled  to  the  sin*plus  land,  they  are  not 
to  compensation  in  either  of  theotlior  modes  contended 
for.  Where  there  is  no  right  there  can  be  no  claim  to 
compensation  sustained. 

Decree  affirmed  with  costs. 
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THE  SALLT»  Porteb,  mabtvsu 


^^^m^^  THIS  wfts  an  appeal  from  the  decree  of  the  Cifi 
cit  lutcrcuufse  cuit  Court  i'oF  the  district  of  Massachusetts. 

viiW  the  ene- 
my, to  be  con-       __,      «     ^       « ^.  .  «  . 

«i(  caned  to  the     The  focts  of  the  case  were  as  follow : 

«apto)  >!,  not  to 

A*^munieij!Hr  The  brig  Sally,  John  Porter,  master,  was  captured 
fortViture  un- bjT  the  privatccr  Jeffirson,  John  Kehiw,  cammandcTf 
^^he%uuIS  *^"'y  '^9 181:2,  as  prize,  and  sent  into  the  port  of  Salem^ 
stntes  is  ah.  in  titc  district  ol'  Massacbusc  tts«  for  adjiidication.  The 
r!ll;**l"«Jil  ShIIv,  at  the  time  of  her  capture,  bad  on  boaixl  a  coas- 

morc  general  .,''        ,.  _  .*.         '  ,  »■     ^  4.  •• 

operatioii  oft*  ters  manitest,  and  a  permission  troni  the  collector  of  the 
*^'J'^*j;.^;*^'»  port  fjf  Fa.ssajiMigiio(idy,  dated  July  7,  iHi'i.  to  pr»iceed 
•rf  *26iT*jttne,  ^^  Bostofu  Yroui  the  manifest,  her  cargo  purpoi  ted  to 
1812.  oiHiutcs  bi'  one  box  of  hone-s,  and  one  box  of  furs,  She  had  on 
from  fht^V.  ***^»**d.  also,  aboiit/>it^  thousand  bushels  of  salt. 

States  to  tlu.^ 

*1!S*mvn  h"  '^^^  ^^^^y  ^'*®  licensed  and  enrolled  for  the  coasting 
JunJ**^cnpuSxjd  trade,  at  NiW  Ldrndi^n, , J)t?ie  6,  18i2,  upon  the  oath  of 
iy  eo.an.is.  John  Futtersofh  of  the  city  of  JS'^tw  Forkf  who  swore  that 
^^,^7inzc  ^  was  the  agent  of  James  Mivor^  of  Mw  Fork,  thi> 
war.  owner- 

Fafterson  was  on  board  at  the  time  of  capture.  Upon 
the  return  of  the  monition  in  the  District  Court,  Patter' 
son  claimed  the  brig  for  Jfaror^  and  Edward  Monroe 
claimed  the  salt  for  himself  and  Lemuel  P.  Grosvenor,  of 
Boaton. 

The  affidavit  of  claim  of  Monroe  did  not  ptate  where 
tlie  suit  was  taken  on  board,  nor  for  what  reason  it  was 
not  mentioned  in  the  manifest. 

Patterson,  Porter,  the  master,  and  the  crew,  upon  the 
preparatory  examinations.  s\v*>i*e  that  the  salt  was  put 
on  board  the  brig  at  Rcbinstown  and  Eastport,  in  tb^t 
district  of  Maine. 

Among  the  papers  found  on  board  the  Sallj,  was  4 
permission  to  land  her  cargo  of  60  tons  of  coNlage  and 
50  bolls  of  duck,  from  the  de])uty  r?l lector  of  the  port 
of  Ps^ssaniaquoddy,  datfd  /wnc  20, 1812, 
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There  was  abo  found  on  boardt  &  letter  tc  Messrs.      the 
Monroe  and  Chrosvenorf  BontoUf  dated  Eastport,  JtUy  7,    SALLitf 
181  i,  signed  «£•  P..  O.^'  covering  a  bill  of  lading  of  the  pobteb^ 
salt.    In  this  letter  it  is  said, «« I  am  sorry  to  say  that  master* 

bo  rtearance  of  the  salt  can  be  obtained  on  board  the — — 

brig;  I  b^ve  hoverer  despatched  her»  with  a  clearance 
of  two  small  packagt*6  of  John  Brewer,  consigned  to  us. 
and  foave  yoa  to  manage;  it  wilK  at  least,  be  as  well  as 
the  other  goods  sent— and  I  am  hourly  expectinpf  a  set- 
%ure  to  pay  for  mndrtf  prizes  taken  from  St.  Andrews.^^ 
Again — "  A  protection  can  be  had*  for  any  vessel  houml 
hei-e  with  provisions,  from  the  English  admiral,  &c**' 
St.  Andrews  is  a  small  town  in  New  Brunswick,  a  pro- 
vince belonging  to  Grbat  Britain. 

In  thie  manifest  of 'the  Sally,  the  two  small  packages 
above  mentioned  are  consign(;d  to  Monroe  and  Grosve- 
nor,  Boston. 

The  raptoi-s  produced  witnesRCs  in  the  District  Court, 
who  proved  that  the  Sally  HischargM  at  St.  JindrcwSf 
her  rarjjfo  of  cordage,  after  the  ist  Jultj,  1812,.  and  took 
in  there  the  salt. , 

The  vessel  and  cargo  were  cond«».mned,  in  the  Dis- 
trict Court,  to  the  captors,  and  an  appeal  cr.rered  by 
the  Claimants.  In  th^  Circuit  Court  the  decree  was 
affirmed,  and  Monroe  and  Grosvcnor  appealed  to  this 
Court. 

A  claim  was  interposed  by  the  United  States  as  for  a 
forfeiture  und)sr  the  non-intcrcousc  act. 

On  the  above  statement  (and  upon  the  argument  in 
the  case  of  the  JZajnd,  ante  p.  155,)  the  case  was  sub- 
mitted. 

TSusday,  March  15t/i.    Msent^..MARsn\ix,  Ch.  J. 

SroBTy  J.  delivered  the  opinion  of  the  Court. 

This  case  cannot  be  distinguished  from  that  of  the 
Rapid.  It  was  there  decided  that  property  engaged 
iQ  an  illicit  intercourse  with  the  enemy,  is  liiihlo  to  con- 
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•hbb      fiscation  as  prize  of  war,  aiid  tlie  only  reinaining^qiifs- 
^AiiLTy    tibn  now  before  us,  is,  to  whom  it  shall  be  condemned-^- 
3N>RTBR)   to  the  captois^  or  to  the  Uaited  States. 

MiSTEK^ 

.  '■  By  the  general  law  of  prize*  property  engajjcd  in  an 

illegal  intercourse  with  the  enemy, /is  deemed  cnomy 
projierty.  It  is  of  no  consequence  whethcxr  it  belong  to 
an  ally  or  to  a  citizen ;  the  illegal  traffic  stamps  it  with 
tlie  hostile  character,  and  attaches  to  it  all  the  penal 
cortsequences  of  enemy  ownership.  In  conformity  with 
this  rule,  it  has  beeu  solemnly  adjutlgcd,  by  the  same 
course  of  decisions  wlii-.h  has  establishef)  the  illegality 
of  the  intercourse,  that  tlie  property  engaged  therein 
must  be  condemned  as  prize  to,  the  raptors,  and  not  to 
1  he  crown.  This  principle  has  been  fully^  recognized 
by  sir  IFiUiam  Scott,  in  the  MUy,  1  Rob.  219 ;  and,  in- 
deed, seems  never  to  have  admitted  a  serious  doubt. 

But  a  ctatm  is  interposed  by  tlie  United  States,  cliaim- 
ing  a  jiriority  of  right  to  the  prtiperty  in  qu'^tioii,  upon 
the  ground  of  an  antecedent  forfeiture  to  the  United 
States,  by  a  violatioii  of  the  non-intercourse  act,  (of 
March  1,  1809,  vol.  9,  p.  'Zi<6,  $  5)  the  goods  having 
been  put  on  board  at  a  Britisli  port,  with  an  intent  to 
import  tlie  Same  into  the  United  States; 

We  arc  all  of  opinion  that  tiiis  claim  ought  not  to 
prevail.  The  municipal  forfeiture  under  the  non^Tit^^r- 
course  act,  was  absorbed  in  the  more  general  oporatroa 
of  the  law  of  war.  The  property  of  an  cn'^my  see^s 
hardly  to  be  witliin  the  purview  of  mere  municipal  re- 
gulations f  but  is  confiscable  under  thu  jfu«  gentium. 

But  even  if  the  doctrine  were  otherwise,  wIiiHv  ve  do 
not  admit,  we  are  all  satisfied  that  (he  prize  art  of  I6th 
June,  1S12,  ch.  107,  opeimts  as  a, grant  From  the 
United  Statics  of  all  property  rightfully  raptuird  by 
commissioned  privateers,  as  prize  of  war.  The  ian- 
gua];e  of  the  4th,  6th  and  11th  sccti(ms  is  decisive. 

Tlic  decree  of  the  Circuit  Court,  rondemmng  the  vcs 
tiel  ^ndxargo  to  tlie^cajitors,  is  ailSnaed. 


mBBBVART  TEEM  i8i«^      US 
THE  EUPHRATES. 


THIS  was  m  appeal  from  the  sentence  of  the  Ut»itcd  b^'^tJt?^^ 
States'  Circuit  Court  for  the  district  of  Rhode  Island;  vith  that  ai- 

re«dy    n    the 

The  merchandize^  in  this  case,  was  libelled  in  the  oa  thcj^trtot 
District  Court  of  Rhode  Island,  as  belonjs^mg  to  subjects  ^  Ciaimwit 
of  Gi'eat  Britain.    The  capture  was  stated  in  the  libel 
to  have  been  made  on  or  about  the  23d  day  of  August^ 
ISiSf    No  libel  was  filed  against  the  vessel. 

In  June  term,  181  d,  a  claim  was  interposed  on  behalf 
of  the  (Jnited  States,  on  the  ground  tlint  thi^s^e  ^oods 
were  imported  in  vioiatiun  of  the  non-intercourse  JaWs. 

In  May,  1815,  Matthias  Bruen  interposed  a  claim  to 
certain  merchandize  en  board  of  th«*  l^^nphrates,  aileg* 
ing  that  he  U  the  sole  legal  owner  theri'of. 

The  papers  connected  with  this  shipment  were  as  fol* 
low : 

1.  An  invoice,  dated  Mansfi(W,  30th  Junr,  1812^ 
purporting  the  go<)ds  therein  described  t  he  shipped  at 
Liverpool,  under  insurance,  consigned  to  Mr,  Ifenry 
Watkinson,  New  York,  or.  hi  rase  of  his  absence,  to 
}f  r«  John  French  Ellis  of  tliat  place,  for  sale,  nn  ac- 
eount  of  the  vmnufacturers,  Siddons  and  Johnston^  who 
were  British  subje(  ts. 

4 

2.  A  bill  of  lading  by  which  ft  appeared  tliat  the 
goods  were  shipped  at  Liverpool,  on  the  7th  of  July, 
1812,  on  board  of  the  Euphrates,  to  be^lelivcred  to 
Henry  \Yatkinson,  he  paying  freight,  ^Ce 

3*  A  letter  fcom  Siddons  and  Johnsfon,  dated  Mans- 
field, 30th  June,  1812,  in  wliirh  they  say,  *•  Wo  have, 
"this  day,  consigned  to  you  for  sale  on  oui*  account, 
<•  sixteen  trunks,"  &r.  (which  are  the  goods  claimed.) 
«  We  .hope  we  shall  sh<»rtiy  hear  of  sales  being  made 
•*by  you,  to  advantiure:  we  hoixe  they  will  at  least  net 
'*  fi8  what  they  are  invoiced  at,  covering  all  expenses/** 

voL.vin.  w 
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THE       ^<  Wc  shall  leave  this  shvpment  to  your  discretion  td 
£u-       «  miike  the  best  and'  most  advantageoas  returns  you' 
PHRATBS.  «can.'' 

There  beinj^  no  proof  whatever,  on  the  part  of  the 
Claimant,  and  he  not  appearing  to  have  any  interest 
whatever,  by  any  of  the  papers  on  board,  the  goods 
were  €ond(  mnrd  both  in  the  District  and  Circuit  Courts, 
and  the  Claimants  adjudged  to  pay  costs  to  the  Libel- 
lants< 

From  this  decree  there  was  an  appeal^  on  the  part  of 
Mr.  Bruen,  to  this  Court. 

Habfek^  for  the  captors f 

Stated  that  this  was  merely  a  question  of  further 
proof  offered  on  tl»e  part  of  the  (Claimants.  The  cap- 
tors, he  said,  relied  upon  the  documentary  evidence 
prodtfted  in  the  lawse.  Tliis  evidence  he  stated  to  the 
Court,  and  'Contended  that  it  wais  too  plain  and  consis- 
tent to  justify  the  Court  in  allowing  the  Claimant  fur- 
ther proof. 

Stockton,  dmtra, 

Stated  that  l!»e  object  f)f  the.  further  proof  now  offei- 
rd,  was  to  show  that  Watkinson  was  agent  for  a  manu- 
facturing house  in  England;  that  ilic  Claimant  ordered 
certain  got »ds  tiirongh  this  ag'*nt;  that,  on  the  passage 
of  the  n'Mi-intcrcoursc  act,  he  directed  the  goods  not  to 
be  shipped,  &c.. 

DAGGUTT,  same  sule, 

Ob8er\'ed  that  it  had  been  generally*  supposed  that 
the  rules  of  the  English  Courts  respecting  further  proof, 
would  not  apply  to  the  Courts  of  the  United  States,  but 
that  parties  would  have  the  benefit  of  new  evidence  in 
this  Courts  in  prize  cases  as  well  as  in  other  cases  in 
admiralty ;  and  that  the  parties  in  the  present  case  had 
acted  on  that  opinion. 

The  case  was  then  submitted. 
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Tuesuwiff  March±Sth.    •/95«enf.«..MAB8£4Ct|  Ch*  J.  the 

LiviNOSTONy  /•  delivered  the  opiniou  of  the  Court    phkatbs. 


The  Court  does  not  understand  the  counsel  for  the 
Appellant  as  contending  that  there  was  any  error  in 
the  sentence  of  the  Circuit  Court*  or'  that  any  other 
than  sentence  of  condemnation  could  have  been  pro- 
nounced there.  It  was,  ind<'ed,  a  very  clear  case,  on 
the  proceeilings  before  that  Court  Bnt  it  is  supposed 
that  Mr.  Bruen  is  entitled  to  an  order  for  further  proof; 
and  that  the  facts  which  he  will  be  able  to  make  out,  if 
an  opportunity  be  afforded  him,  will  entitle  him  to  a 
restitution  of  the  property. 

Without  rejecting  the  application  on  account  of  its 
being  made  at  so  late  a  period,  the  Court  has  looked 
into  the  proof  which  it -is  projiosed  to  bring  forward, 
and,  on  comparing  it  with  the  proof  already  in  the 
cause,  we  are  of  opinion  that  it  is  totally  ]ncomi)etent 
to  make  out  a  title  in  the  Appellant.  There  is  not  the 
least  reason  to  believe  that  these  goods  were  shipped  in 
consequence  of  any  previous  ordei*s  given  to  Mr.  Wat- 
Ikinson  by  merchants  in  this  country;  and  transmitted 
by  him  to  Messrs.  Siddons  and  Johnston.  On  the  con- 
trary, whatever  orders  may  have  been  sent  to  those 
genflemen  by  Mr.  Watkinson,  it  is  most  manifest  that 
tiiey  did  not,  in  this  case,  act  upon  them ;  for  the  in- 
voice and  letter  accompanying  the  shipment  announce, 
in  terms  not  to  be  misunderstood,  that  these  griods  were 
sent  to  the  United  States  for  tlic  exclusive  account  and 
at  the  sole  risk. of  the  British  manufacturers. 

It  has  not  escape<l  the  notice  of  the  Court,  that  not 
one  of  the  gentlemen  who  are  alleged  to  have  given  or- 
ders  for  these  goods  on  Messrs.  Siddons  and  Johnston, 
through  Mr.  Watkinson,  and  who  all  reside  in  the 
Fnited  States,  appears  as  a  Claimant  for  any  part  of 
them.  Iiystead  of  this,  we  find  tliem,  or  several  of  tliem, 
assigning  their  interest  in  this  adventiii*e,  wtiatever  it 
lAay  be,  to  the  Claimant;  but  for  what  value  does  not 
appear;  and  every  instrument  takes  care  to  express 
that  the  property  is  to  be  recovered  at  the  risk  and  ex^^ 
pense  of  Mr.  Bruen.  Thus  is  a  total  stranger  to  the 
shipoieDlf'aQd  a  mere  volunteer  who  mt^y  not  haTe  paid 
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THK  a  single  cent  for  his  title^  made  a  party  Claimant:  a 
Eir '  mode  of  proceeding  novel  at  least,  and  well  cait  ulate4 
VHRATEs.  to  awaken  suspiciona  not  at  all  favorable  to  his  preten- 
i^.».....i...^sions«  Whether  a  title  to  goods  obtained  m  this  wajf 
wo*:'id9  under  any  circumstances^  be  sustained  by  a 
Court  of  prize,  we  will  not  say ;  but  it  is,  in  our  opini- 
on<  sufficient  reason,  of  itself,  to  refuse  the  party  aiiy 
opportunity  to  make  further  pniof.  Mr.  Bruen  not 
only  does, not  pretend  that  he  owned  any  part- of  these 
goods  at  or  previous  to  the  time  of  capture,  Jbut  merely 
that  he  w^s  the  legal  owner  at  the  time  of  filiug  bis 
clainfi;  and  upon  the  affidavits  now  laid  before  the 
Court,  as  tbeground  o^  an  order  for  fortb^  proof,  it 
appears  tliat  this  legal  title  was  acquired  in  the  way  al-* 
ready  mentioned ;  that  is^  by  a  number*  of  persons  as- 
signing to  him  a  chase  in  acHan,  which  they  must  have 
considered  of  no  value,  or,  at  any  rate,  not  worth  parr 
9uing.  *  Such  conduct  can  entitle  the  party  to  n0  favor 
^  or  indulgence  whatever.  Upon  t|ie  whole,  the  Court  is 
as  well  satisfied  with  the  decinse  of  tlie  Circuit  Court, 
as  it  is  with  the  total  insufficiency  of  the  eyidence  in  re» 
serve  to  produce  any  alteration  in,  it  . 

The  application,  therefore,  for  f  utther  proof  is  reject- 
^  ed,  and  the  sentence  of  the  Circuit  Court  affirmed  with 
l^psts. 


THE  MARY,  Stafford,  Master. 


A  ewe  of  wioi^     THIS  was  an  appeal  front  the  sentence  of  the  United 
^"further     States'  Circuit  Court  for  the  district  of  Rhode  Island. 

The  following  is  a  statement  of  the  facts  connected 
with  the  case. 

General  Garret  Tisscher,  alias  Fisher,  a  native  of  the 
$tate  (»f  New  York,  entered  into  the  British  army  beforb 
the  revolution,  and  having  t>btained  the  rank  of  lieuten* 
ant  general,  died  in  England,  rich,  intestate,  and  with- 
out issoe^  leaving  a  large  number  of  relatives  citizens  of 
the  state  of  New.  York,  residing  at  or  near  Albany.  Mr. 


PEBRCART  TERM  1814.  t89 

Nanning  J.  Yisscher,  one  vof  the  numbeff  went  to  En«  THB 
gland,  and  met  with  no  obstruction  in  obtaining  letters  UAKT$ 
of  administration,  and  possessing  himself  of  the  estate  to  staffobo, 
the  amount  of  1^0,000/.  sterling.  In  August.,  1812,  he  mastee*/ 
set  himself  in  motion  to  return  to  the  United  States,  and  — — .— — 
did  return,  leaving  Mr.  Barman  Visger,  his  agent,  in 
England,  to  transmit  the  property  to  tlie  Ufjitcct  States, 
for  the  use  of  those  concerned.  Harman  Visger,  iSnding 
that  he  could  not  remit  to  this  country  in  the  course  of 
exchange,  without  great  loss,  invested  a  large  sum  in 
goods  of  the  growth  and  manufacture  of  Great  Britain, 
and  .to  transmit  a  part  of  them  to  the  United  States,  hi- 
red* on  freight,  the  brig  Mary,  an  American  registered 
vessel  belonging  to  J.  B.  Kennedy  of  South  Carolina. 
The  brig  being  at  the  port  of  London,  was  sent  to  Bris- 
tol, in  July,  1812,  to  take  or  board  this  cargo.  She  ar- 
lived  oir  that  place,  according  to  her  lo^-bpoE,  on  the 
t$d  of  the  same  month. «  On  Sie  30th,  an  embargo  was 
laid  in  England,  on  account  of  the  war;  and,  on  the  1st 
of  August,  the  custom  house  mark  of  stop  was  put  on  the 
Mary.  Having  been  detained,  son^e  time,  by  the  embar- 
go, she  sailed  from  Bristol,  with  the  cargo  on  board*,  on 
or  about  the  15th  day  of  August,  1812,  bound  to  New 
York.  Soon  after  she  put  to  sea,  she  sprung  a  leak,  andf 
OB  the  91st  day  of  August,  1812,  put  into  Waterford,  in 
Ireland,  to  repair.  Requiring  a  complete  repair,  .her 
cargo  was  re-Iaiided  and  stored  in  the  King's  store-hou- 
ses, and  she  was  repaired  by  the  fi*eigliter,  at  an  expense 
.of  1700^,  sterling ;  to  secure  which  he  took  from  the  cap- 
tain a  bottomry  bond.  On  ttie  7th  of  April,  1813,  the 
Mary  sailed  from  Wiaterford^  having  cleared  out  for 
New|)ort,  in  Rhode  Island^  in  order  to  avoid  the  blockade 
which  was  suppose«l  to  exist  as  to  New  York.  Before 
flailing,  a  British  Ucense  of  the  description  usually  de- 
nominated a  Sidmouth  license^  was  obtained  for  her  from 
tiie  king^s  privy  council,  by  Mullet,  Evans  &  Co.  8ub- 
jecto  of  tlie  k:ing  of  Great  Britain.  The  license  ran  in 
their  name,  and  purported  to  be  a  renewal  of  a  similar 
license  granted  on  the  8th  of  July,  1812.  She  had  no 
license  from  the  American  government.  .On  the  23d  of 
April,  1818,  she  was  captured  on  the  higli  seas,  by  the 
il^erican  privateer  Paul  Jones,  and  sent  into.  Newport 
with  a  single  prize  master  on  board,  the  captain  being 
left  In  command  of  the  vessel  and  in  possession  of  the 
ahip's  papers.    On  her  arrival  at  Newport,  she  was  IJ 
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THE      belled  by  the  captors,  as  being  and  bearing  enemy  pro* 
jkiARYy    perty^  and  also  by  the  (jnited  States  for  a  breach  of  the 
STAFFORD,  non-intercourse  acts*    The  Claimants  made  |ipplicatioii 
Faster,  to  the  secretary  of  the  treasury,  and  he,  under  the  act  of 
— — —  January  ^,1815,  "  directing  the  secretary  of  the  trea- 
sury to  remit  fines,  forfeitures  and  penalties,  in  certain  ' 
cases,"  remitted  the  forlciturcs  and  penalties  accruing 
to  thb  United  States. 

The  brig^s  papers  were  regular,  proving  her  to  be  an 
American  registered  vessel* 

The  invoices  and  bill  of  lading  stated  her  cargo  to  be 
shipped  byrflarman  Visger,  on  account  of  the  heirs  of 
general  Fisher,  citizens  of  the  United  States,  and  con- 
signed to  Peter  Remsen  &  Co.  New  York,  to  account 
with  Nanning  J.  Yisscher,  adininistrator,  or  with  Ba- 
rent  Bleecker,  Esq.  of  Albany,  agent  for  the  heirs.  The 
invoices  M^ere  all  dated  13th  August,  181?^  The  bill  of 
lading  had  no  date ;  but  by  its  i*eference  to  the  invoicesy 
the  shippers  have  given  it  the  seniblance  of  the  same 
date.    ' 

.  War  was  de<:liared  by  the  United  States  against  Great 
Britain  on  the  18th  of  June,  1812,  and  the  fact  was 
knoWn  In  London  en  the  26th  of  July,  following  5  the 
news  was.Ftatcd  (in  that  day  in  the  public  gazette  in  Lon- 
don, to  have  been  received  in  Liverpool  on  the  18th  of 
the  same  month. 

The  Claimant  wa3  in  Sngland  when  the  Mary  sailed^ 
and  for  some  time  after,  and  made  no  attempt  to  conn- 
tcrmand  the  Voyage.  Insurance  was  obtained  in  En-» 
gland>  freight  paid,  as  well  as  license  and  brokerage 
money,  and  the  exportation  duties^  before  the  Mary 


Th^.  brig  and  cargo  were  acquitted  in  the  District 
Courts  but  condemnra  in  the  Circuit  Court;  and  from 
the  decree  of  theiatter  the  Claimants  appealed* 

Stocktoit,  for  the  CUdmanis. 

It  iscontendedi  on  the  part  of  the  Appellants^ 
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' !•  That  the  cargo  in  question  having  been  purchased      thb 
i^y  citizens  of  the  United  States^  either  befoi*e  the  war    MARTf 
was  actually  declared,  or  before,  tliat  event  was  known  staffobd^ 
in  England,  and  with  the  sole  intent  of  transferring  master. 
American  funds  in  England  to  the  United  States,  the  «..-i-..-i«— 
eihipment  was  no  act  of  illegal  trading  with  the  enemy, 
and -no  cause  of  forfeiture. 

2.  That  the  act  of  congress  of  "Ul  January,  1813,  au- 
thorizes this  importation,  and,  by  legal  constructioui. 
amounts  to  a  license  for  this  vessel  and  cargo. 

3.  That  the  circumstance  of  the  vessePs  sailing  with  a 
Sidmputh  license,  is  no  cause  of  forfeiture. 

4.  That  the  capture  by  tlie  privateer  was  altogether 
unwarranted  bj'  its  commission,  and  expi*essly  against 
the  instructions  of  the  President  of  the  United  Stfites ; 
and  therefore  that  tlie  property  ought  to  be  i*estored  with 
damages  and  costs. 

As  to  the  first  point,  the  withdrawing  of  funds,  we 
contend  that  a  person  found  in  a  foreign  country  at  the 
time  of  the  breaking  out  of  a  war  between  that  coun- 
try and  his  own,  has  a  right  to  do  every  thing  necessa- 
ry to  enable  fiim  to  return  to  his  own  country  with  his 
effects.,  Tliis  doctrine  is  supported  by  weighty  authori- 
ties, and  is  founded  on  ptinciples  of  reason  and  justicp. 
It  isy  besides,  an  act  of  sound  policy  in  a. nation  to  per* 
mit  its  own  citizens  to  withdraw  their  funds  {vom  the 
hostile  country  $  it  is  taking  frotn  the  enemy's  means  of 
carrying  on  the  war  and  addin.s;  to  its  own.  According 
to  the  old  rule  on  this  subject,  the  withdrawing  of  funds 
front  the  enemy's  country  was  a  matter  ai  right ;  bMtthe 
modern  rule  of  the  Court  of  Admiralty  has  determined 
it  to  be  a  matter  of/Jivor  merely.  If  it  be  a  m&tter  of  fa- 
vor, we  conceive  it  is  such  a  favor  as  both  reason  and  po-, 
licy  would  dire^  t,  in  a  rase  like  this,  to  begratited.  See  4 
Roh.  161, 195.  tlie  Madonvu  delU  Grade. — CMtty^s  lav> 
ofnationSf  19,  20.-3-*  Rob.  191,  532.  The  Dree  Oebroe- 
ders — 1  Bos.  Sf  Put.  345.  £cll  Sf  at.  v.  Gihou,—i  Bob. 
184,  «20.     Tile  Betty  Caflicart. 

2.  As  to  the  act  of  the  2rl  January,  1813,  (lawsJI.  S. 
vdL  il5  p.  341.)    This  act  amounts  to  a  license  from  the 
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American  government.    The  remission  of  the  forfeituM 
MAftr»    incurred  by  a  violation  of  tlienon-intercoungeiaws^  is  to' 
MTAVWOBBf  be  considered  as  legalizing  voyages  made  under  circum- 
MA8TEB.  stances  like  those  of  the  present  case.    The  act  ought 
•~— —  to  be  liberally  construed.    It  cannot  be  supposed  that 
the  United  States  meant  to  remit  the  penalties  accruing 
to  them  for  the  violation  of  the  non^intercourse  laws,  in 
order  to  benefit  the  privateersmcn  :*^The  remission  was 
intended  exclusively  for  the  benefit  of  the  owners; 
against'whose  claim  the  legislature  supposed  the  non-in- 
tercourse law  to  be  the  only  bar. 

Again>  the  act  of  2d  January,  must  have  been  known 
in  Ireland  long  before  the  Mary  sailed  from  Waterford 
for  the  United  States.  She  may  th<*n*fore  be  consider- 
ed as  having  sailed  from  that  purt  under  the  faith  of 
this  act,  as  she  had  commenced  her^  voyage  from  Bris- 
tol between  the  periods  specified  tliercin. 

The  act  pf  ISth  July,  1813,  relinquishing  the  claims 
of  the  United  States,  &c.  does  not  favor  tlie  claim  of  the 
captors,  inasinuch  as  it  reUnquishes  only  the  property 
of  Britiih  subjects f  not  cHj^ured  in  violation  of  the  in- 
structions of  the  dSth  August.  1812;  whereas  the  pro- 
I>ertyHn  the  present  case^  belonged  to  Americans. 

The  Mary  sailed  from  Bristol,  or,  at  all  events,  from 
£ondon,  which  is  to  be  considered  as  iheterimmts  a  qua 
of  the  voyage,  in  consequence  of  the  repeal  of  the  British 
orders  in  council;  and  is  tlierrfore  to  be  considered  as 
embraced  in  the  president's  instruction  to  privateers,  of 
28tli  August,  1812. 

3.  The  Sidmouth  license  fs  no  cause  of  condemna- 
tion, inasmuch  as  the  original  licence  was  obtained  be- 
fore the  war  was  known  in 'England,  and  the  second 
was  merely  a  iVnewal  of  the  fn'Stj  the  British  govern- 
ment conceiving  themselves  Uound^  in  honor  and  good 
faith,  to  renew  it. 

There  is  no  analogy  between  the  present  case,  and 
that  of  the  JiiZta,  derided  yesterday.  In  that  case,  thd 
license  was  granted, ^/Irtgrnnte  ftrfto.iif  order  to  neutrd- 
ize  belligerent  property.  But  here,  the  granting  of  t6e 
license  was  only  an  art  of  justice,  whi^h  the  Britbh  go- 
vernment conceived  themselves  bound  to  perform. 
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The  act  of  congress  of  July  Btlh  iSlSy  fLaws  U.  8.      thb 
vol.  llyii.  30^9  $  6j)  allows  passports  to  be  given  for    mart, 
the  safe  transprirtation  of  any  sbip  Qr  other  proper,ty  staffor0» 
belonging  to  British  snbjectsy  and  tlien  in  the  United  master. 
Statics,    This  is  just  what  the  British  ^vernment  have  >  ■■ '  «• 

dpn^  in  the  case  of  the  Mary.  The  granting  of  the  li- 
cense was  merely  a  reciprocity  of  good  offices  on  their 
part. 

But  admitting  this  to  be  a  case  of  sailing  under  the 
flag  aiid  pass  of  the  enemy,  still  the  vessel  only,  and 
not  the  cargo,  would  be  liable  to  condemnation.  As  to 
this  distinction  between  the  ship  and  ^oods  sailing  un* 
der  the  enemy's  flag,  see  Chiitfs  Laiv  ofJSIaiianSjp  BS» 
b  Rob.  2,  Tlie  Vrow  Elixabeth. 

4>.<  This  Ci4>ture  was  illegal;  being  altogether  unwar« 
ranted  by  the  commission  of  tlie  privateer,  and  ^directly 
in  the  face  of  the  president's  instruction  of  28th  A^ugust, 
±Sit*  This  instruction  prohibits  the  capture  of  *<  ves* 
'<  sels  belonging  to  citizens  of  the  United  States  coming 
«<trom  British  ports  to  tiie  United  States  laden  with 
«<  British  melt^handize,  in  conse<)uence  of  t!ie  all<tged 
*<  rei)cal  of  the  British  orders  in  cown<  il."  These  were 
the  precise  circumstances  of  the  vessel  in  question.  The 
capture  was  therefore  illegal. 

That  the  presi.dent  had  a  right  to  issue  the  instruc- 
tion under  consideration,  cannot  admit  of  doubt  By 
virtue  of  his  otBce,  he  is  commander  in  chief  of  the  ar« 
my  and  navy  of  the  United  States;  and,  as* such,  has» 
in  time  of  war,,  the  whule  public  armed  force  of  the  na^ 
tion  under  his  contnil.  The  privateers  of  the  United 
States  constitute  a  part  of  tha  -  public  armed  force.  The 
president  was  therefore  authorized  to  issue  this  instruc- 
tion.   2  ^%unif  355. 

From  the  preceding  considerations,  we  trust  the 
Coui*t  will  feel  itself  justified  in  reversing  the  sentence 
of  the  Circuit  Court. 

J.  Woodward,  contra. 

If  the  character  of  the  Maiy  was,  prima  facUf  bel- 
ligerent,  she  must  be  condemned.    No  latent  e^uiti^ 
VOL.  VIII.  •  50 
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THE      can  save  her.    Thsrt  such  was  her  character^  appears 
MART,     clearly  from  the-  examination  in  prepardtoriof  and  a 
s.TAFFORD,  vessel  ni list  be  acquitted  or  condemned  generally,  ac- 
iLiSTER.  cording  as  her  character  appeal's  upon  that  exaroina- 
■n— — *p---.  tion.    The  license  was  for  a  British  or  American  cargo. 
The  presumption  is,  that  it  was  British.     It  was  cer- 
tainly Britisli  fabric.     No  American, orders  had  been 
given  for  the  goods.    The  whole  appeared  as  British 
property,  and  at  the  risk  of  British  subjects.     If  a  vesr 
sel  sails  under  siich  circumstances,  she  sails  at  her 
peril.    6  Rnb.  2*,  TAe  JUarinnna.  ^  b  Rob.  194.  The  To- 
bago*   6  Rob.  134. 

But  admitting^  for  argument's  sake,  that  the  proper- 
ty is,  as  the  Claimant^  contend,  American  property, 
still  the  transaction  now  under  cojisideration  was  a 
withdrawing  of  funds  from  the  enemy's  territory  after 
a  full  knowledge  of  the  \»ar,  without  the  license  of  the 
American  government;  and  therefore  subjected  the  pro- 
perty so  withdrawn^' to  capture  airtd  condemnation  as 
uri^e  of  war. 

The  proficrty  in  question  was  certainly  British  long 
after  the  knowledge  of  the  war  in  England;  and  the 
purchaj'o  of  it  by.  an  American  citizen  in  the  twritory 
of  the.  enemy  was  an  illicit  tradf,  which  is,  of  itself, 
cause  of  condemnation.  That  the  property  was  British 
for  a  c^msiderablejime  after  the  war  was  known  in 
Eii.s'lJind^  appears  from  the  dates  of  the  invoice^.  They 
arr  all  dated  13tli  August,  181'^;  from  which  circum- 
stance Qthei^e  being  no  bills  of  parcels)  it  is  to  be  in- 
ferred tliat  the  purchase  of  the  goods  was  made  on  that 
day;  wliereaS  the  war  was  known  ih  England,  at  all 
events,  on  the  26ih  of  July  preceding,  and  is  stated  to 
have  been  known  in' Livei^Jool  nn  the  18th. 

We  contend;  however,  that  this  property  was  British, 
not  only  until  the  13th  of-Aug4ist,  the  time  of  tlie  pur- 
chase, but  that  it. is^  at' this  day,  strictly  British  pro- 
pg;ty  under  color  of  an'American  name.' 

Itdoesnbt  appear  from  the  record,  that' the  Mary 
sailed  from  London  to  Bristol  with  a  view  to  the  pro- 
secution of  the  voyagp  to  the  United  Stages.  But  if  she 
did.  there  was  an  opportunity  for  countermanding  the 
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voyage  after  it  was  known  that  war  had  been  decjiaretf ;      th& 
and  8Qch  countermand  ought  to  liave  been  given.    If  it    m:art« 
might  have  been,  and  was  nut,  the  (ioctrine  of  putting  stafforb 
in  motion  does  not  apply  (o  the  present  case.  1  he  Clai*  master 
mants  were  clearly  in  delicto,  and  no  presumption  can  ""•^^•^tm^ 
be  made  in  their  favor. 

This  voyage  was  in  violation  of  the  if^c)n-intercoi:ra6 
laws  of ^ the  United  States;  and  on  that  ground^  abo^ 
the  pro[)ei*ty  is  liable  to  condemnation. 

With  regard  to  trading  with  the  enemy*  we  contend 
that  not  only  the  purchaf^e  of  hostile  goods  in  the'ene* 
niy  country,  but  also  the  payment,  in  that  country^  of 
freight,  license  and  brokerage  money,  and  of  the  ex- 
portation duties,  amoimt  to  a  trading  with  the  enemy ; 
and  that  every  trailing  with  the  enemy  is  illegal..  1  RoK 
165 j  196,  Tfie  Hoop.  The  Jtiffrow  Margareth^f  cited  in 
the  same  case,  p.  181,  note^  (dmr.  Ed. J 4 Uoh. ±9±,%i%f 
The. Bret  Gebroeders.  Several  cases  have  been  thought 
to  favor  an  opposite  docti*iric;  but- the  case  now  under 
consideration  does  not,  we  conceive,  come  within  tb^ 
principle  of  any  one  of  them.        ^ 

The  first  Is  the  case  of  the  Packet  de  BUhoa,  9;  Rob. 
Ill,  133.  But  here,  the  vessi  1  sailed  before  the  war. 
The  Mary,  on  the  contrary,  sailed  with  full  knowledge 
of  the  war. 

The  next  case  is  that  of  the  Mhy,  B  Rob.  251.  The 
same  distinction  exists  here,  as  in  the  laut  mentioned 
case. 

Tlie  case  o{  Bell  r.  GUson^  1  Bos.  ofnd  PuK  345,  has 
been  over-ruled  in  the  case  of  Potts  v.  Bell  and  al.  8  T, 
R.  548. 

As  to  the  license,  it  does  not  appear  that  any  was 
granted  on  the  8th  of  July.  The  recital  of  such,  anone 
in  the  subsequent  license,  is  no  evidence,  The  license 
in  question,  therefore,  although  it  purpor:ts  to  be  a  re- 
newal of  a  former  one,  is  a  license  <te  novo,  obtained 
with  a  full  knowledge  of  the  warj  and  is -therefore 
cause  of  condemnation. 
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THE  PiiTKirBTy  in  reply. 

MARTf 

STAFFORD.  This  IS  neither  a  case  of  trade  v^ith  the  enemy^  nor 
MASTER,  of  doiiii(  il.  Vissclier  had  not  acquired  a  Britisli  cha- 
*.-.«....«»  meter  fa>  eitlier  of  tliese  means. 

It  is  not  a  case  of  trading  within  the  opinion  of  this 
Court  in  the  rase  of  the  Rapid*  'Visscher,  the  present 
Claitnanty  was  not  domiciled  in  England.  He  returned 
tt>-the  United  States  almost  immediately  upon  bearing 
of  the  war.  He  arriveil  long  before  the  cargo.  The 
transaction  rommenced  and  tlie  goo<is  in  question  were 
purchased  before  the  war  was  or  could  have  been  known 
in  England.  No  criminality  ran  possibly  be  attached 
to  the  transaction  ;'and  tlieiefiire  it  c  mnot  be  a  ground 
of  forfeiture.  Tliis  is  the  language  of  the  English  de* 
cisipns  on  this  subject. 

It  is  admitted,  that  if  this  cnterprize  had  not  been 
undertaken  before  knowledge  of  the  war,  and  if  some 
material  part  of  it  ^  had  not  be^n  ;«ctually  carried  into 
cff4*r:t — if  it  had  been  entirely  a  new  uudertaking,.-and 
not  with  thr»  virw  of  withdr:>wing  funds,  it  would  have 
been  a  case  within  the  rule  of  the  law  of  nations,  which 
pro'iibits  trade  with  an  enemy.  £fut  where  the  goods 
Dave  been  purchas'  d  before  the  war,  as  here,  the  case 
peither  romts  Nvithin  that  rule,  nor  within  the  derisions 
of  the  Enjclish  Court  of  admiralty.  Sir  fV.  Scott  ad- 
mits that  .such  goods  may  be  withdrawn.  5  Rob*  14fl| 
TM  Juffrow  Calharina. 

But  if  the  Court  should  be  of  opinion  that  this  case 
comes  within  the  general  rule  prohibiting  trade  with 
the  enemy*  still  it  will  be  recollected  that  that  rule  ad- 
mits of  relaxation  under  peculiar  cirrumstances ;  and 
we  conceive  that  the  circumstances  of  the  present  c;»sef 
if  of  any^'will  Justify  such  relaxation.  The  putting  into 
WaterfoM  cannot,  with  any  raason,  be  urged  against 
lis.  That  was  an  act  of  necessity,  and  was  no  discon* 
tinuance  of  the  voyage*  Xo  new  trading  with  the  ene- 
my took  place  there* 

As  to  tho  Sydmouth  license:  It  has  already  been 
shown  that  thp  original  licrnse  was  obtained  on  the  8th 
of  July,  a  considerable  time  before  information  of  the 
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'wvr  reached  England.    How<  ver  criminal,  therefore,      tnv 
jthe  obtaifiing'stic  fa  a  license  m^ght  have  been  in  time  'of    makt, 
known  war,  in  a  time  of  sup|M>sed  peace  it  ^was  perfect-  statcobd 
ly  justifiable;  and  innocent:  it  was  also  absolutely  ne*  mastkb. 
pessary  in  the  present  case;  the  ad ventare  could  not-«-^— *.— ^ 
have  proceeded  without  a  license.    The  British  go-- 
Yemment  was,  in  fact,  bound  to  give  it,  by  the  univer- 
sal custom  of  nations.     Every  nation  is  under  a  simi- 
lar obligaiion*    Our  own  government  has  authorized 
the  pitisident  to  grant  such  licenses. 

But  it  has  been  said,  that  though  the  obtaining  of  the 
Urst  license  may  be  justtiied  in  this  manner,  yet  the  se- 
cond, having  been  pn>rurt*d  after  knowledge  of  the  war, 
will  not  adniit  of  the  same  justification.  Little  need  be 
added  to  what  has  already  been  said  on  this  ])oint.  The 
8e(*ond  license -was  merely  a  renewal  of  the  first:  they 
are  both,  indeed*  to  be  considered,  but  one  license* 
The  first  having  been  granted,  the  second  was  required, 
mvder  the  circumstaucis  of  this  case,  by  the  law  of  na- 
tions ;  or,  if  not,  it  was,  at  any  rate,  required  by  goo<| 
faith.  So  the  British  government  tliought,  and  so  they 
acted.  This  case  is  widely  different  from  those  of  the 
Aurora  and  the  Ju/ta. 

With  regard  to  the  president's  instruction  of  28th 
August,  we  contend  that  the  Ma'^y  comes  within  both 
the  k'ttcr  and  s]>irif  of  that  instruction.  Her  national 
character  is  cloarly  shown  by  her  register  and  other 
documrnts :  she  is  proved  to  be  owned  by  J.  B.  Kenne*- 
dy,  of  South  Carolina ;  anr!  it  Is  clear  that  she  saifed  on 
the  faith  of  the  re|)cal  of  the  orders  in  coanciL 

The  power  of  the  president  to  issue  instructions  te 
the  privateers  of  the  United  States,  has  already  been 
considered.  Congress  has  given  him  a  two-fold  |)Owcr 
over  this  part  of  the  armed  force  of  the  nation,.  He  is 
autJmrizeil  to  grant  and  to  revoke  their  commissions* 
But  omne  rmijui  continetinn  nnnns:  he  may  therefore 
grant  with  limitation,  and  he  m<iy  revoke  in  part.  In 
issiiing  the  instructions  in  question,  hf^  has  done  nothing 
more  than  he  had  full  power  and  authority  to  do. 

Tuesdaift  March  ±Bth.    M8ent...MAn9nALLf  Ch.  J. 

The  Court  made  the  following  order : 
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THK         It  is  ordered  that  the  Claimant  tiave  leave  to  make 
MARY,    further  proofs  by  affidavits^  as  to  the. following  points: 

STAFFORD, 

MASTER*      1.  As  to  his  owu  citizenship. 


2.  As  to  the  names  of  the  heirs  of  general  Fisher 
M'hoxaie  interested  in  the  propert}'^  the  places  of  their 
residence,  and  their  national  character. 

3.  As  to  the  time  when  Mr*  Nanning  J.  Yisscher 
went  to  England  ;  the  objects  which  he  had  in  view  in 
going  thither;  how  long  he  resided  tlicre;  when  the 
cargo  claimed  by  him  was  purchased  ;  and  when  he  rer 
turned  to  tlie  United  States.    And, 

4.  As  to  the  instructions  which  the  Paul  Jones  had  on 
board  at  the  time  of  the  capture  of  the  Mary  ;  and  par- 
ticularly, whether  the  instructions  of  the  president  of 
tlie  28th  August,  1812,  had  been  delivered  to  tlie  cap- 
tain, or  had  come  to  the  knowledge  of  the  raptain  at 
the  time  of  the  capture ;  or  whether  the  Fatd  Jovss  had 
been  in  port  after  the  28th  of  August,  1812,  and  before 
the  capture. 

It  is  further  ordered,  that  thjB  captors  he  also  at  liber- 
ty to  make  further  proof  as  to  these  several  matters. 


18i4.  THE  UNITED  STATES 

V. 

1960  BAGS  OF  COFFEE. 


Feb.        15lU. 


Jlbsent.n.'SVA^nufQncov,  J. 

ni(M*orfcJturc  THIS  was  an  appeal  from  the  sentence  of  the 
oi'  gofxjs,  foi- Circuit  Court  for  the  district  of  Maryland,  which  re- 
iithiter'!*'*'^st^ed  a  quantity  of  coflTee  which  had  been  seized  and 
course  act  of  libelled  for  violating  thd  non-intercourse  act  of  Marc& 
i^fJke.  lst,1809,iHrf.9,p.a*S,$4,4-B. 
place  upon  the 

comnihjsion  of     The  Claimants  in  the  Court  below  alleged,  by  way  of 
am!  "S'  a  plea,  fliat  the  cofl'ee  was  regularly  entered  and  the  duties 
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secured  according  to  law,  after  wtuch,  they  becume  tlie  v.  states 
purchasers  for  valuable  consideration.    They  also  dcni-        v. 
ed  that  it  was  Imported  contrary  to  law.  i960  bags 

'i*he  United  States  demurred  to  that  p^rt  of  the  plea  cofpeb: 
which  states  the  purchase,  &c.  and  took  issue  upon -that  — : — - — ^ 
part  of  tlie  plea  which  denies  the  illegal  importation,  subseqnents-iic 
By  tlie  sentence  of  the  district  Court  the  <lemuri-er  was  puJih',;i2?*S* 
overruled,  and  the  coffee  restorf'd ;  which  sentence  was  thw^  then, 
affirmed  in  the  Circuit  Court,  and  the  United  States  ap-  J^ena^I^ 
pealed  to  this  Court.  permit  f«r 

landing  the 

The  cause  was  elaborately  argued,  by  the  .^^^orne^^^^ghth^^da^ 
OefUToI,  PiNKNBY,  for  the  United  StateSf  and  by  Botd  ^«  W  hare 
and  Harper,  for  tlie  Claimants,  at  last  term,  and  again  ^^^^^ 
at  this. 

The  words  of  the  statute,  which  create  the  forfeiture,  . 
arc  :  *<  That  wlunever  any  articles,  the  importation  of 
*^  which  is  prohibited  by  this  act,  shall,  aft  t  tlie  20th 
«  of  May  next,  be  imported  into  tlie  United  States," 
«  all  such  articles''  «  shall  be  forfeited.'* 

PiNKNEY,  late  Mtorneij  Oeneral  for  the  United  States. 

Two  objections  have  been  made  to  the  clain*  of  the 
United  States,  for  tliis  forfeiture. 

1.  That  the  right  of  the  United  States  does  not  vest 
until  seizure  and  condemnation,  and 

2.  That  the  United  States  are  bound  by.  the  act  of 
their  officer  in  i-eceiving  tbc  duties  and  permitting  tlfc 
goods  to  be  entered. 

1.  The  forfeiture  occurs  at  tlie  moment  of  committing 
the  offence.  The  statute  says  whenever  ihe  act  is  done, 
the  thing  shall  he  forfeited.  No  other  time  is  mention- 
ed. The  seizure  is  the  consequence  of  the  forfeiture, 
not  its  cause. .  The  thing  is  first  forfeited,  and  then 
seized.  The  forfeiture  immediately  follows  the  offence. 
The  seizure  is  merely  to  ascertain  the  fact.  I'his  is  the 
plain  construction,  or  rather  the  letter  of  the  statute. 

lliere  is  a  distinction  between  forfeitures  at  common 
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0*  STATES  law,  and  those  accruing  under  a  statute,    t  Crandtt 
V.        BH,  United  States  v.  Orundy  ^  aL 

i960  BAGS 

ojF  In  that  case  the  Ch.  Justice  said,  •*  Where  a  forfeit 

covFEE.   <«  ture  is  giveh  by  a  statute^  the  roles  of  the  common 

...^..i $(  iaw  may  be  dis|)onsi*d  Vith,  and  tiie  thing  forfeited 

«  may  either  vest  immediately,  or  on  the  performance 
**  of  some  particular  act,  avS^sliall  be  the  will  of  the  legis* 
•<  lature.  This  must  depend  u|)on  the  construction  of 
*<  the  statute/*  The  reason  why  thte  Court  dt^cidcd  in 
that  case  that  the  riglit  to  the  ship  did  not  vest  in  the 
United  States  immediately  upon  taking  the  false  oatb» 
was,  that  the  United  States  had  an  alternative^  either  to 
take  the  vessel  of  ila  value ^  and  until  the  United  States 
had  made  their  election,  the  right  did  not  vest. 

But  there  are  two  cases  at  common  law,  where  the 
forfeiture  relates  back  to  the  time  of  the  oflenre  and 
avoids  intermediate  alienation?. — (leodand^  and  ^uicide^ 
So  also  in  the  case  o(  felony  and  flight*  So  also  in  all 
eases  where  the  punishment  for  the  offence  is  the  for^ 
feitureof  the  tiling  by  which  the  offence  was  committedf 
or  where  the  puiiishment  cannot  he  inflicted  on  the  per- 
son. In  treason  and  felony,  the  ffirfciture  of  personal 
chattels  is  not  the  punishment  but  a  corollary,  or  con- 
8cquence  ot  the  disability  imposed  on  the  person.  But 
in  regard  to  land.,-,  the  forteitut*c  relates  to  the  time  of 
the  offence  committed.  With  regard  to  purchasers  the 
I'ule  is  caveat  emptor.  Tiiis  le  said  to  be  a  hard  f  ase, 
hut  there  are  other  cases  equally  heard  depending  on 
the  same  rule.  If  goods  are  deposited  with  a  merc*hant 
to  keep,  and  he  ^eli  them,  unless  in  market  overt,  Tand 
we  have  no  market  overt  in  tliis  Cfinntry)  the  i^ale  is 
void  and  the  owner  may  recover  them  fn>ro  the  purcha- 
ser who  bouglit  them  without  notice.  This  too  is  a 
hard  case,  but  it  Is  every  days  practice. 

To  show  that  tlie  forfeiture  attaches  at  the  moment 
of  the  offence  committed,  he  cited  5  T.  A.  119,  Wilkins 
V.  Despard-  Salk.  2*23  ^  13  .Mod.  92,  Ribert  v.  Wither- 
ed.    1  T.  n.  252,  Lockyer  v.,  Offkf. 

^.  As  to  the  second  point,  he  said  it  was  impossible* 
to  contend  that  the  United  States  were  bo'md  hy  their 
officer's  ignorance  of  the  fact  of  the  forfeiture  when  he 
received  the  duties  and  granted  the  permit. 
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BoYDf  e&ntra.  ir^STiiTEB 

V. 

The  demurrer  admits  that  the  coifee  wai^  properly  1960  hao^ 
entered  t  that  the  duties  we're  paid,  and  that  there  was  a        of 
bona  Jide  sale  and  transfer  of  the  coffee j  for  a  valuable   coffee; 
coiisideratioii,  before  seizure.     A  firfeiture'cannot  over-  ■    ^r'.  .i.,-  -■r 
reach  a  bona  Jide  sale  to  third  person.    TiiaC  tiiis  Is 
the  rule  at  the  common  law  is  clearly  proved  by  the  ve- 
ry learned  and  elaborate  argument  of  judge  Winrhester 
in  giving  his  opinion  in  the  case  of  the  Antlmty  Mangin, 
('S  Cranch,  3B6J  and  the  principle  has  been  recognized 
by  tJiis  C  lurt  in  the  same  case  (3  Crmich,  350,  Unite4 
States  V.  Gnit^dy  and  aU)    A  forfeiture  by  statute  is  not 
more  operative  than  a  forfeiture  at  common  law,.    There 
is  no  expression  in  tlie  statute  to  justify  the  distiiiction. 
The  conimon  law  says  whenever  a  man  shall  commit 
{reason  or  felony  he  shall  forfeit  his  goods  and  chattels, 
to  tlie  Iving. 

Bona  Jide  purchasers  are  favored  at  common  law.  10 
VtB^JT^  10  jb,  txparte  Edwards — 1  EasU  9*,  95— 3.  JEsp.  JVl 
F,  Ca.  731 — ViMod.  92 — 2Cr.anchf  390— r3 CraiicA,  S^^e^r- 
fl  CvQiickf  133 — 5  Btic.ah  229.  The  forfeiture  must  be* 
followed  by  seizure  and  condemnation  before  the  pro^ierty 
can  ves(;  in  the  United  States.  Tliis  principle  has  been  de- 
cided by  this  Court  in  the  St.  Domingo  cases,  wliere  the  law 
being  temporary  and  having  expired  after  condemnation 
in  the  Court  brlow  and  before  hearing  in  this  Court,  the 
projicrty  was  restoredf  which  couid  not  have  been  the 
case  if  Hie  property  was  vested  in  the  United  Stat<5i5  hy 
the  commission  of  the  offence.  If  the  title  of  the  United 
States  was  complete  at  the  tiine  of  the  offence,  and  if 
the  seizure  was  merely  to  ascertain  the  fact,  the  expira- 
tion of  the  taw  could  not  divest  that  title  out  of  the  Uni- 
ted States^  and  this  Court  must  have  affirmed  the  seu' 
tence  of  condemnation.  Featon  arid  al.  v.  tlie  United 
States,  5  Cranclh  281.  ^  If  the  United  States  had  not 
discovered  tiie  offence  for  three  years,  the  act  of  limita- 
tions would  have  barred  their  claim.  2  Cranclh  33B, 
Mams  V.  Wood*  If  the  coffee  had  been  destroyed,  tli6 
United  States  could  not  havd  recovered  the  duties^  be* 
cause  the  goods  were  not  legally  imported^ 

2.  The  United  States  are  estopped  from  claiming  the 
property  by  the  acts  of  their  officer^  in  granting  the  per- 
VOL.  VIU.  H 
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w.  STATES  law,  and  those  accruing  under      y^^t$  of  officero  awJ 
V.        Bai,  United  States  v.  Grundjf  ^  ^^^^^*    ^7  Vifu  153- 
i960  BAGS  *    yyf^^ 

ojF  In  that  case  the  V^         "^O*^'  ^"''  *'*®  receipt  for  the 

covFEE.   <*  ture  is  given  b^       .^  -y'^^^aW  the  world,  except  the 

*'■■  <*  iaw  may  hi*.        ,  /  ^.^^^^^fc  was  lawfully  importedL 

«  may  either  '^^^'//fthe  vendee  to  Ijiiy,  his  claim 

«  of  some '      ^^^ ,/  J-  oC  the  purchaser.    Sugden  an 

•<  latiire      <^  iJv^i^ii?'*"^*^  ^''  ''^"^  '^  ^^  admission  of 

*«  the  *    .^>^<r^f  JS«  I'ere  acceptance  of  the  duties 

that  yjjJU  ^  'jt  ^  lawful  im jwrtation.    A  purchaser 

U^  'f\^;V|^J^:  j'casonable  diligcnco.    He  has  only 

'  /^^  '%^"'^^!\hcvc  be  a  regular  permit  to,  land  the 

J^^^tf^'^^l^^ethev  the  duties  have  been  paid.     If  the 

/^^^ /»^^  mistaken,  and  have  given  evidence  of  a 

jf^rn  ^%eiv  mistake  ought  not  to  injure  an  innocent 

^^'%'  %  Br.  C.  C.  389—5  T-  R.  118—1  T. «,  «60— 

ffiic  inconveniences  of  such  a  rule  would  be  intolcra- 
i^the  utmost  prudence  could -not  pre  vent  a  man  from 

loss- 

In  pci*sonal  chattels,  possession  is  the  criterion  of 
iiilef  13  Ves.jr.  121. 

Harper,  on  ike  same  side. 

This  is  a  case  ot  bona  fide,  purchase,  for  a  valuable 
consideration  witlwnt  notice.  It  is  presumed  to  be  with- 
out notice,  because  the  contrary  does  not  appear.  The 
onlv  case  supposed  to  be  against  us  is  that  of  Roberts  v. 
Withered,  bMod.±9i.  12  .Vod.  92,  SdUi.  223.  That 
was  a  case  of  detinue  against  the  wrong-doer.  There 
was  no  intervention  of  a  purchaser  without  notice^ 
The  relation  of  the  forfeiture  to  the  time  of  the  offence 
is  never  suffered  to  over-reach  an  innocent  purchaser 
without  notice.  Relation  is  a  fiction  of  law,  whicii  is 
never  allowed  to  do  injustice.  Where  a  party  not  only 
conceals  his  claim,  but  gives  out  that  the  title  is  clear 
Iie^  shaH  be  postponed.  The  permit  was  evidence  oti 
which  the  Claimant  had  a  right  to  rely.  No  one  can 
take  advantage  of  his  own  act  to  injure  another. 

As  to  tlie  common  law  doctrine  of  forfeiture^  the 
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cases  of  treason  and  felony  furnish  the  general  rule  ;  v.  states 
the  cases  of  deodami,  suicide  and  flight  are  exceptions.        ^« 
In  treason  and  felony  the  forfeiture  is  aflmitted  not  to  I960  bagji 
relate  to  the  fact  committed.    In  the  case  of  dcod:»nd,        of 
the  exception  to  the  rule  is  founded  on  the  notoriety  (>f  .  goffes. 
the  fact,    in  the  case  of  suicide  the  reason  for  the  ex-  •*———-— 
ception  is  that  there  is  no  other  mode  of  punishing  the 
off 'nce»  and  fliglit  is  an  admission  of  the  fact,  and  a 
withdrawing  himself  from  punisliment    Notoriety,  con-' 
ffssioii,  and  the   inability  to  inflict  other  punishment 
are  the  grounds  of  tiiese  exceptions  to  the  general  rule. 
In  treason  and  felony,  if  the  goods  are  svild  bona  Jidc 
without  notice, .  the  forfeiture  relates  back  only  to  the 
convictior|«      Unimpeached  possession  is  evidence  of 
unimpeached  title.    This  principle  applies  to  forfeitures 
under  a  statute  as  well  as  to  those  at  common   law. 
The  rule  caveat  emptor ,  is  never  applied  to  secret  liens. 

PiNKNEY,  in  reply. 

The  letter  of  the  act  of  congress  is  plain  and  express. 
The  forfeiture  is  the  necessary  and  immediate  conse- 
quence of  the  offence.  No  other  time  is  Mentioned. 
He  did  not  mean  to  i^ay  that  the  title  of  the  United  States 
is  consummated  until  condemnation.  But  the  forfeiture 
attaches  by  the  commission  of  the  offence,  and  over- 
reaches all  intermediate  acts.  This  doctrine  is  neces- 
sary for  the  public  good,  otherwise  the  rights  of  the 
United  States  would  be  defeated  by  fictitious  sales,  the 
fraud  of  which  it  Would  be  diflicult,  perhaps  impossible, 
to  detect.  The  forfeiture  of  the  thing,  by  which  the 
offence  is  committed,  is  the  punishment  ifself,  not  a 
mere  consequence  of  a  disability.  It  passes  to  the  pur- 
chaser cum  onere.  Where  legal  rights  liave  attached 
the  rule  caveat  emptor  always  applies,  but  never  to  emii, 
table  liens  without  notice. 

As  to  real  estate,  the  relation  in  treason  and  felony 
was  to  the  offence  committed — why  did  not  the  argu- 
ment ab  inconvenienti  control  the  rule  in  that  case  2 
Plowden,  ^60,  290. 

In  the  case  of  deodanil— -a  horse  kicks  a  man :  beforo 
the  roan  dies  the  horse  is  sold^-the  man  dies,  the  horse 
is  forfeited  as  deodai^d. 


M2  SUPREME  COURT  U.  S. 

V.  STATES  mit  and  rcccivint;  the  duties^    The  acts  of  officem  are 
x\        to  be  favored.    16  Vtn.  iiif,  HL  Officers.    17  Vin*  15S. 

1960  BAGS 

OF  The  permit  to  land  the  boffec,  and  tlie  receipt  for  the 

coFF£E.  duties  are  conclusive  evidence  to  all  the  worlds  except  the 
■*— — *^—  illegal  *impoi-ter,  that  the  coffee  was  lawfully  importedL 
If  a  Claimant  encourage  the  vendee  to  t^uy^  his  claim 
shall  be  postponed  to  that  of  the  purchaser.  BagAtn  on 
Vendors^  480.  Acceptance  of  rent  is  an  admission  of 
title.  18  Vhu  149.  So  here  acceptance  of  the  duties 
is  an  fidmission  of  a  lawful  im|K)rtation.  A  purchaser 
is  only  l>ound  to  use  reasonable  diligence.  He  has  only 
to  ask  whether  there  be  a  regular  permit  to.  land  the 
goods,  and  whether  the  duties  have  been  paid.  If  the 
officers  were  mistaken,  and  have  given  evidence  of  a 
good  title,  their  mistake  ought  not  to  injure  an  innocent 
purchaser.  2  Br.  C.  C.  389—5  T*  R.  118—1  T. «,  «60— 
3  Cranch,  389,  390. 

The  inconveniences  of  such  a  rule  would  be  intolera- 
ble—^the  utmost  prudence  could  ^not  prevent  a  man  from 
loss. 

In  personal  chattels,  possession  is  the  criterion  of 
title,  13  Ves.jr.  121. 

Harper,  on  the  same  side* 

This  is  a  case  ot  bona  fide,  purchase,  for  a  valuable 
consideration  wiilwut  notice.  It  is  presumed  to  be  with- 
out notice,  because  the  contrary  does  not  appear.  The 
only  case  supposed  to  be  against  us-  is  that  of  Roberts  r» 
Withered,  B  Mod.  ±9i.  ±2  Mod.  92,  Salk.  223.  That 
was  a  case  of  detinue  against  the  wrong-doer.  There 
was  no  intervention  of  a  purchaser  without  notice^ 
The  relation  of  the  forfeiture  to  the  time  of  the  offence 
is  never  suffered  to  over-reach  an  innocent  purchaser 
without  notice.  Relation  is  a  fiction  of  law,  whicii  is 
never  allowed  to  do  injustice.  Where  a  party  not  only 
conceals  his  claim,  but  gives  out  that  the  title  is  clear 
Iie^  shall  be  postponed.  The  permit  was  evidence  oti 
which  the  Claimant  had  a  right  to  rely.  No  one  can 
take  advantage  of  his  own  act  to  injure  another. 

As  to  tlie  common  law  doctrine  of  forfeiture^  the 
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eases  of  treason  and  felony  furnish  the  general  rule  ;  v-  states 
the  cases  of  deodandt  suicide  and  flight  art  exceptions*        ^« 
In  treason  and  felony  the  forfeiture  is  aftmitted  not  to  I960  bagji 
relate  to  the  fact  committed.    In  the  case  of  dcod^nd,        of 
the  exception  to  the  rule  is  founded  on  the  notoriety  (if  .  goffes. 
the  fact.    In  the  case  of  suicide  the  reason  fop  the  ex-  •*——-— 
ception  is  that  there  is  no  other  mode  of  punishing  the 
off ^nce,  and  flight  is  an  admission  of  the  fact^  and  a 
withdrawing  himself  from  punishment    Notoriety,  con^ 
ffssion,  and  the   inability  to  inflict  other  punishment 
are  the  grounds  of  tiiese  exceptions  to  the  general  rule. 
In  treason  and  felony,  if  the  goods  are  8«ild  bona  Jidc 
without  notice,   the  forfeiture  relates  back  only  to  the 
convictiori.     Unimpeached  possession  is  evidence  of 
unimpeached  title.    This  principle  applies  to  forfeitures 
under  a  statute  as  well  as  to  those  at  common   law. 
The  rule  caveat  emptor ,  is  never  applied  to  secret  liens. 

PiNkifEY,  in  reply. 

The  letter  of  the  act  of  congress  is  plain  and  express. 
The  forfeiture  is  the  necessary  and  immediate  conse- 
quence of  the  offence.  No  other  time  is  ifnentioned. 
He  did  not  mean  to  i^ay  that  the  title  of  the  United  States 
is  consummated  until  condemnation.  But  the  forfeiture 
attaches  by  the  commission  of  the  offence,  and  over- 
reaches all  intermediate  acts.  This  doctrine  is  neces- 
sary for  the  public  good,  otherwise  the  rights  of  the 
United  States  w^ould  be  defeated  by  fictitious  sales,  the 
fraud  of  which  it  Would  be  diflicult,  perhaps  impossiblef 
to  detect.  The  forfeiture  of  the  thing,  by  which  the 
offence  is  committed,  is  the  punishment  itself,  not  a 
mere  consequence  of  a  disability.  It  passes  to  the  pur- 
chaser cum  onere.  Where  legal  rights  have  attached 
the  rule  caveat  emptor  always  applies,  but  never  to  enni, 
table  liens  without  notice. 

As  to  real  estate,  the  relation  in  treason  and  felony 
was  to  the  offence  committed — why  did  not  the  argu- 
ment ab  inconvenienti  control  the  rule  in  that  case  2 
Plowden,  ^60,  290. 

In  the  case  of  deodand — a  horse  kicks  a  man :  beforo 
the  man  dies  th.e  horse  is  sold«-the  man  dies,  the  horse 
is  forfeited  as  deodand. 
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V.  STATES  mit  and  receiving  the  duties.    The  acts  of  oflSicem  are 
V.        to  be  favored.    16  Vm.  lli^^  tit.  Officers.    ±7  Vin*  15S. 

1960  BAGS 

OF  The  permit  to  land  the  boffee^  and  tlie  rieceipt  for  the 

coFF£E.  duties  are  conclusive  evidence  to  all  the  world,  except  the 
•*— — *^—  illegal  *impoi-ter,  that  the  coffee  was  lawfully  importedL 
If  a  Claimant  encourage  the  vendee  to  t^uy,  his  claim 
shall  be  postponed  to  that  of  the  purchaser.  Sugden  on 
Vetidors^  480.  Acceptance  of  rent  is  an  admission  of 
title.  18  Vin.  149.  So  here  acceptance  of  the  duties 
is  an  admission  of  a  lawful  im{K)rtation.  A  purchaser 
is  only  l>ound  to  use  reasonable  diligence.  He  has  onljT 
to  ask  whether  there  be  a  regular  permit  to  land  the 
goods,  and  whether  the  duties  have  been  paid.  If  the 
officers  were  mistaken,  and  have  given  evidence  of  a 
good  title,  tfeeir  mistake  ought  not  to  injure  an  innocent 
purchaser.  2  Br.  C.  C.  389—5  T*  R.  118—1  T. «,  «60— 
3  Crunch,  389,  390. 

The  inconveniences  of  such  a  rule  would  be  intolera- 
ble—^the  utmost  prudence  could -not  prevent  a  man  from 
loss. 

In  personal  chattels,  possession  is  the  criterion  of 
title,  13  Fes.  Jr.  121. 

Harper,  on  the  same  side. 

This  is  a  case  ot  bona  fide,  purchase,  for  a  valuable 
consideration  witliont  notice.  It  Is  presumed  to  be  with- 
out notice,  because  the  contrary  does  not  appear.  The 
only  case  supposed  to  be  against  us-  is  that  of  Roberts  v. 
Withered,  5Mod.±9L  12  4/od.  92,  Salk.  223.  That 
was  a  case  of  detinue  against  the  wrong-doer.  There 
was  no  intervention  of  a  purchaser  without  notice^ 
The  relation  of  the  forfeiture  to  the  time  of  the  offence 
is  never  suffered  to  over-reach  an  innocent  purchaser 
without  notice.  Relation  is  a  fiction  of  law,  which  is 
never  allowed  to  do  injustice.  Where  a  party  not  only 
conceals  his  claim,  but  gives  out  that  the  title  is  clear 
Iie^  shaH  be  postponed.  The  permit  was  evidence  oti 
which  the  Claimant  had  a  right  to  rely.  No  one  can 
take  advantage  of  his  own  act  to  injure  another. 

As  to  tlie  common  law  doctrine  of  forfeiture^  the 
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eases  of  treason  and  felony  furnish  the  general  ruU  ;  v.  states 
the  cases  of  deodand,  suicide  and  flight  are  exceptions.        ^« 
In  treason  and  felony  the  forfeiture  is  aftmitted  not  to  I960  bagji 
relate  to  the  fact  committed.    In  the  case  of  dcod^nd,        of 
the  exception  to  the  rule  is  founded  on  the  notoriety  (if  .  goffes. 
the  fact.    In  the  case  of  suicide  the  reason  for  the  ex-  •*———-— 
ception  is  that  there  is  no  other  mode  of  punishing  the 
off *nce»  and  flight  is  an  admission  of  the  fact^  and  a 
withdrawui^  himself  from  punishment    Notoriety,  con- 
fession, and  the   inability  to  inflict  other  punishment 
are  the  grounds  of  these  exceptions  to  the  general  rule. 
In  treason  and  felony,  if  the  goods  are  sold  bona  Jidc 
without  notice,   the  forfeiture  relates  back  only  to  the 
conviction.     Unimpeached  possession  is  evidence  of 
unimpeached  title.    This  principle  applies  to  forfeitures 
under  a  statute  as  well  as  to  those  at  common   law. 
The  rule  caveat  emptor ,  is  never  applied  to  secret  liens, 

PiNkifEY,  in  reply. 

The  letter  of  the  act  of  congress  is  plain  and  express. 
The  forfeiture  is  the  necessary  and  immediate  conse- 
quence of  the  offence.  No  other  time  is  Mentioned. 
He  did  not  mean  toi^ay  that  the  title  of  the  United  States 
is  consummated  until  condemnation.  But  the  forfeiture 
attaches  by  the  commission  of  the  offence,  and  over- 
reaches all  intermediate  acts.  This  doctrine  is  neces- 
sary for  the  public  good,  otherwise  the  rights  of  the 
United  States  would  be  defeatf'd  by  fictitious  sales,  the 
fraud  of  which  it  Would  be  diflicult,  perhaps  impossiblef 
to  detect.  The  forfeiture  of  the  thing,  by  which  the 
offence  is  committed,  is  the  punishment  itself,  not  a 
mere  consequence  of  a  disability.  It  passes  to  the  pur- 
chaser cum  onere.  Where  legal  rights  liave  attached 
the  rule  caveat  emptm-  always  applies,  but  never  to  en  in, 
table  liens  without  notice. 

As  to  real  estate,  the  relation  in  treason  and  felony 
was  to  the  offence  committed — why  did  not  the  argu- 
ment ab  inconvetiienti  control  the  rule  in  that  case  2 
Plowden,  ;^60♦  290. 

In  the  case  of  deodanil— -a  horse  kicks  a  man :  beforo 
the  man  dies  the  horse  is  sold«-the  man  dies,  the  horse 
is  forfeited  as  deoda^d. 


M2  SUPREME  COURT  U-  S. 

V.  STATES  mit  and  receiving  the  duties^    The  acts  of  oflSicem  are 
V.        to  be  favored.    16  Vtru  lUf,  tit.  Officers.    17  Vifu  15S. 

1960  BAGS 

OF  The  permit  to  land  the  boffee,  and  tlie  rieceipt  for  the 

coFF£E.  duties  are  conclusive  evidence  to  all  the  world,  except  the 
•*— — *^—  illegal  *impoi-ter,  that  the  coffee  was  lawfully  importedL 
If  a  Claimant  encourage  the  vendee  to  l^uy,  his  claim 
shall  be  postponed  to  that  of  the  purchaser.  Sugden  on 
thidarSf  480.  Acceptance  of  rent  is  an  admission  of 
title.  18;  Vin.  149.  So  here  acceptance  of  the  duties 
is  an  fidmission  of  a  lawful  im|K)rtation.  A  purchaser 
is  only  hound  to  use  reasonable  diligence.  He  has  onljT 
to  ask  wliethcr  there  be  a  regular  permit  to.  land  the 
goods,  and  whether  the  duties  have  been  paid.  If  the 
officers  were  mistaken,  and  have  given  evidence  of  a 
good  title,  their  mistake  ought  not  to  injure  an  innocent 
purchaser.  2  Br.  C.  C.  389—5  T*  R.  118—1  T. «,  «60— 
3  Crunch,  389,  390. 

The  inconveniences  of  such  a  rule  would  be  intolera- 
ble—^the  utmost  prudence  could -not  pre  vent  a  man  from 
loss. 

In  personal  chattels,  possession  is  the  criterion  of 
title,  13  Ves.jr.  121. 

IIarpeb,  on  the  same  side. 

This  is  a  casr*  o(  bona  fide,  purchase,  for  a  valuable 
consideration  wiilwut  notice.  It  is  presumed  to  be  with- 
out notice,  because  the  contrary  does  not  appear.  The 
only  case  sup|K>sed  to  be  against  us  is  that  of  Roberts  v. 
Withered,  bMo(l±9i.  12 -Wbd.  92,  SaJik.  223.  That 
was  a  case  of  detinue  against  the  wrong-doer.  There 
was  no  int(*rveution  of  a  purchaser  without  notice^ 
The  relation  of  the  forfeiture  to  the  time  of  the  offence 
is  never  suffered  to  over-reach  an  innocent  purchaser 
without  notice.  Relation  is  a  fiction  of  law,  whicii  is 
never  allowed  to  do  injuatice.  Where  a  party  not  only 
conceals  his  claim,  but  gives  out  that  the  title  is  clear 
he^  shaH  be  postponed.  The  permit  was  evidence  oti 
which  the  Claimant  had  a  right  to  rely.  No  one  can 
take  advantage  of  his  own  act  to  injure  another. 

As  to  tlie  common  law  doctrine  of  forfeiture^  the 
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eases  of  treason  and  felony  furnish  the  gentral  rule ;  v.  states 
tiie  cases  of  deodand,  suicide  and  flight  are  exceptions.        ^« 
In  treason  and  felony  the  forfeiture  is  admitted  not  to  I960  bagji 
relate  to  the  fact  committed.    In  the  case  of  dcod^nd,        of 
the  exception  to  the  rule  is  founded  on  the  notoriety  (if  .  goffes. 
the  fact*    In  the  case  of  suicide  the  reason  for  the  ex-  •*———-— 
cepticm  is  that  there  is  no  other  mode  of  punishing  the 
off 'nce»  and  flight  is  an  admission  of  the  fact,  and  a 
withdrawing  himself  from  punisiime nt    Notoriety,  con-' 
ffssion,  and  the  inahility  to  inflict  otiier  punishment 
are  the  grounds  of  these  exceptions  to  the  general  rule. 
In  treason  and  felony,  if  the  goods  are  8«>ld  bona  Jidc 
without  notice, .  the  forfeiture  relates  back  only  to  the 
conviction.     Unimpeached  possession  is  evidence  of 
unimpeached  title.    This  principle  applies  to  forfeitures 
under  a  statute  as  well  as  to  those  at  common   law. 
The  rule  caveat  emptor ,  is  never  applied  to  secret  liens. 

PiNkifEY,  in  reply. 

The  letter  of  the  act  of  congress  is  plain  and  express. 
The  forfeiture  is  the  necessary  and  immediate  conse* 
quence  of  the  offence.  No  other  time  is  inentioned. 
He  did  not  mean  to  i»ay  that  the  title  of  the  United  States 
is  consummated  until  condemnation.  But  the  forfeiture 
attaches  hy  the  commission  of  the  ofience,  and  over- 
reaches all  intermediate  acts.  This  doctrine  is  neces- 
sary for  the  public  good,  otherwise  the  rights  of  the 
United  States  would  be  defeated  by  fictitious  sales,  the 
fraud  of  which  it  Would  be  difficult,  perhaps  impossible^ 
to  detect.  Tiic  forfeiture  of  the  thing,  by  which  the 
offence  is  committed,  is  the  punishment  ifself,  not  a 
mere  consequence  of  a  disability.  It  passes  to  the  pur- 
chaser cum  onere.  Where  legal  rights  liave  attached 
the  rule  caveat  emptor  always  applies,  hut  never  to  emii, 
table  liens  without  notice. 

As  to  real  estate,  the  relation  in  treason  and  felony 
was  to  the  offence  committed — why  did  not  the  argu- 
ment ab  inconveniewti  control  the  rule  in  that  case  2 
Plowden,  ^0,  290. 

In  the  case  of  deoclanil— -a  horse  kicks  a  man :  beforo 
the  man  dies  the  horse  is  sold-*-the  man  dies,  the  horse 
is  forfeited  as  deoda^d. 


M2  SUPREME  COURT  U.  S. 

r.  STATES  mit  and  receiving  the  duties*    The  acts  of  officers  are 
x\        to  be  favored.    16  Vtn.  ±ii,f  tit.  Officers.    17  Vin*  15S. 

1960  BAGS 

OF  The  permit  to  land  the  boffeey  and  tlie  riecelpt  for  the 

coFFBE.  duties  are  conclusive  evidence  to  all  tlie  world,  except  the 
•*— — ^—  illegal  *impoi-ter,  that  the  ct>ffec  was  lawfully  importedL 
If  a  Claimant  encourage  the  vendee  to  l^uy,  his  claim 
shall  be  postponed  to  that  of  the  purchaser.  Siigden  on 
VetidorSf  480.  Acceptance  of  rent  is  an  admission  of 
title.  18:  ^in.  149.  So  here  acceptance  of  the  duties 
is  an  fidmission  of  a  lawful  im|M>rtation.  A  purchaser 
is  only  l>ound  to  use  reasonable  diligence.  He  has  only 
to  ask  whether  there  be  a  regular  permit  to.  land  the 
goods,  and  whether  the  duties  have  been  paid.  If  the 
officers  were  mistaken,  and  have  given  evidence  of  a 
good  title,  their  mistake  ought  not  to  injure  an  innocent 
purchaser.  2  Br.  C.  C.  389—5  T-  R.  118—1  T.  B,  «60— 
3  Crunch,  389,  390. 

The  inconveniences  of  such  a  rule  would  be  intolera- 
ble—^the  utmost  prudence  could  *not  pre  vent  a  man  from 
loss. 

In  personal  chattels,  possession  is  the  criterion  of 
title,  13  res.jr.  121. 

IIauper,  on  ike  same  side. 

This  is  a  case  of  bona  fide,  purchase,  for  a  valuable 
consideration  wiilwut  notice.  It  is  presumed  to  be  with- 
out notice,  bv»cause  the  contrary  does  not  appear.  The 
only  case  supposed  to  be  against  us-  is  that  of  Roberts  v. 
Withered,  5  Mod.  191.  12  Mod.  92,  Saik.  2123.  That 
was  a  case  of  detintte  against  the  wrong-doer.  There 
was  no  inti^rvention  of  a  purchaser  without  notice^ 
The  relation  of  the  forfeiture  to  the  time  of  the  offence 
is  never  suffered  to  over-reach  an  innocent  purchaser 
without  notice.  Relation  is  a  fiction  of  law,  whicii  is 
never  allowed  to  do  injustice.  Where  a  party  not  only 
conceals  his  claim,  but  gives  out  that  the  title  is  clear 
Iie^  shaH  be  postponed.  The  permit  was  evidence  oil 
which  the  Claimant  had  a  right  to  rely.  No  one  can 
take  advantage  of  his  own  act  to  injure  another. 

As  to  tlie  common  law  doctrine  of  forfeiture^  the 
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eases  of  treason  and  felony  furnish  the  general  rule ;  v.  states 
the  cases  of  deodand,  suicide  and  flight  are  exceptions^        ^* 
In  treason  and  felony  the  forfeiture  is  admitted  not  to  I960  bagji 
relate  to  the  fact  committed.    In  the  case  of  dcod:^nd,        of 
the  exception  to  the  rule  is  founded  on  the  notoriety  (>f  .  coffee. 
the  fact.    In  the  case  of  suicide  the  reason  for  the  ex-  •*——-— 
ception  is  tliat  there  is  no  other  mode  of  punishing  the 
off ^nce,  and  flight  is  an  admission  of  the  fact,  and  a 
withdrawui^  himself  from  punishment    Notoriety,  con-' 
ffssioii^  and  the   inability  to  inflict  other  punishment 
are  the  grounds  of  these  exceptions  to  the  general  rule. 
In  treason  and  felony,  if  the  goods  are  s«ild  bona  Jidc 
without  notice,   the  forfeiture  relates  back  only  to  the 
conviction*      Unimpeached  possession  is  evidence  of 
unimpeached  title.    This  principle  applies  to  forfeitures 
under  a  statute  as  well  as  to  those  at  common   law. 
The  rule  caveat  emptor f  is  never  applied  to  secret  liens* 

PiNkifEY,  in  reply. 

The  letter  of  the  act  of  congress  is  plain  and  express. 
The  forfeiture  is  the  necessary  and  immediate  conse- 
quence of  the  offence.  No  other  time  is  ihientioned. 
He  did  not  mean  to  isay  that  the  title  of  the  United  States 
is  consummated  until  condemnation.  But  the  forfeiture 
attaches  by  the  commission  of  the  offence,  and  over- 
reaches all  intermediate  acts.  This  doctrine  is  neces- 
sary for  the  public  good,  otherwise  the  rights  of  the 
United  States  would  be  defeated  by  fictitious  sales,  the 
fraud  of  which  it  Would  be  difficult,  perhaps  impossiblef 
to  detect.  Tlic  forfeiture  of  the  thing,  by  which  the 
offence  is  committed,  is  the  punishment  itself,  not  a 
mere  consequence  of  a  disability.  It  passes  to  the  pur- 
chaser cum  onere.  Where  legal  rights  have  attached 
the  rule  caveat  emptor  always  applies,  but  never  to  emii, 
table  liens  witliout  notice. 

As  to  real  estate,  the  relation  in  treason  and  felony 
was  to  the  offence  committed — why  did  not  the  argu- 
ment ab  inconvenieiiti  control  the  rule  in  that  case  2 
Plowden,  ^60,  290. 

In  the  case  of  deodand-^A  horse  kicks  a  man :  beforo 
the  man  dies  the  horse  is  sold^-the  man  dies,  tlie  horse 
is  forfeited  as  deoda^d. 


M2  SUPREME  COURT  U.  S. 

V.  STATES  mit  and  receiving  the  duties.    The  acts  of  oflSicem  are 
V*        to  be  favored.    16  Vtn.  lli^^  tit  Officers.    17  Vin*  15S« 

1960  BAGS 

OF  The  permit  to  land  the  boffee^  and  tlie  rieceipt  for  the 

coFF£E.  duties  are  conclusive  evidence  to  all  the  world,  except  the 
•^— — ^—  illegal  *impoi-ter,  that  the  coffee  was  lawfully  importedL 
If  a  Claimant  encourage  the  vendee  to  l^uy,  his  claim 
shall  be  postponed  to  that  of  the  purchaser.  Sugden  on 
Vendors^  480.  Acceptance  of  rent  is  an  admission  of 
title.  18;  Viiu  149.  So  here  acceptance  of  the  duties 
is  an  admission  of  a  lawful  im|M>rtation.  A  purchaser 
is  only  hound  to  use  reasonable  diligence.  He  has  only 
to  ask  whether  there  be  a  regular  permit  to.  land  the 
goods,  and  whether  the  duties  have  been  paid.  If  the 
officers  were  mistaken,  and  have  given  evidence  of  a 
good  title,  their  mistake  ought  not  to  injure  an  innocent 
purchaser.  2  Br.  C.  C.  389—5  T*  R.  118—1  T. «,  «60— 
3  Crunch,  389,  390. 

The  inconveniences  of  such  a  rule  would  be  intolera- 
ble—^the  utmost  prudence  could  *not  prevent  a  man  from 
loss. 

In  personal  chattels,  possession  is  the  criterion  of 
title,  13  Ves.  jr.  ±21. 

IIarper,  on  ike  same  side. 

This  is  a  case  of  bona  fide,  purchase,  for  a  valuable 
consideration  witlwut  notice.  It  is  presumed  to  be  with- 
out notice,  brcause  the  contrary  does  not  appear.  The 
only  case  supposed  to  be  against  us  is  that  of  Roberts  v. 
TFithered,  5  Mod.  ±9 L  ±2Mod^92,  Salk.  223.  That 
was  a  case  of  detintte  against  the  wrong-doer.  There 
was  no  intervention  of  a  purchaser  without  notire.^ 
The  relation  of  the  forfeiture  to  the  time  of  the  offence 
is  never  suffered  to  over-reach  an  innocent  purchaser 
without  notice.  Relation  is  a  fiction  of  law,  which  is 
never  allowed  to  do  injustice.  Where  a  party  not  only 
conceals  his  claim,  but  gives  out  that  the  title  is  clear 
Iie^  shaH  be  postponed.  The  permit  was  evidence  oti 
which  the  Claimant  had  a  right  to  rely.  No  one  can 
take  advantage  of  his  own  act  to  injure  another. 

As  to  the  common  law  doctrine  of  forfeiture^  the 
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cases  of  treason  and  felony  furnish  the  gevtral  rule  ;  v.  states 
the  cases  of  deodand,  suicide  and  flight  are  exceptions.        ^« 
In  treason  and  felony  the  forfeiture  is  admitted  not  to  I960  bagji 
relate  to  the  &ct  committed.    In  the  case  of  dcod^nd,        of 
the  exception  to  the  rule  is  founded  on  the  notoriety  of  .  goffes. 
the  fact.    In  the  case  of  suicide  the  reason  for  the  ex-  •*-—.—-— 
ception  is  that  there  is  no  other  mode  of  punishing  the 
offence,  and  flight  is  an  admission  of  the  fact,  and  a 
withdrawing  himself  from  punishment    Notoriety ,  con-' 
ffssioii,  and  the   inability  to  inflict  other  punishment 
are  the  grounds  of  these  exceptions  to  the  general  rule. 
In  treason  and  felony,  if  the  goods  are  sidd  bona  Jidc 
without  notice, .  the  forfeiture  relates  back  only  to  the 
conviction.     Unimpeached  possession  is  evidence  of 
unimpeached  title.    This  principle  applies  to  forfeitures 
under  a  statute  as  well  as  to  those  at  common   law. 
The  rule  caveat  emptor ,  is  never  applied  to  secret  liens. 

PiNKNEY,  in  reply. 

The  letter  of  the  act  of  congress  is  plain  and  express. 
The  forfeiture  is  the  necessary  and  immediate  conse- 
quence of  the  offence.  No  other  time  is  inentioned. 
He  did  not  mean  to  isay  that  the  title  of  the  United  States 
is  consummated  until  condemnation.  But  the  forfeiture 
attaches  by  the  commission  of  the  offence,  and  over- 
reaches all  intermediate  acts*  This  doctrine  is  neces- 
sary for  the  public  good,  otherwise  the  rights  of  the 
United  States  would  be  defeated  by  fictitious  sales,  the 
fraud  of  which  it  Would  be  difficult,  perhaps  impossible* 
to  detect.  The  forfeiture  of  the  thing,  by  which  the 
offence  is  committed,  is  the  punishment  itself,  not  a 
mere  consequence  of  a  disability.  It  passes  to  the  pur- 
chaser cum  onere.  Where  legal  rights  Imve  attached 
the  rule  caveat  emptor  always  applies,  but  never  to  p^«". 
table  liens  without  notice. 

As  to  real  estate,  the  relation  in  treason  and  felony 
was  to  the  offence  committed — why  did  not  the  argu- 
ment ab  inconveme^iti  control  the  rule  in  that  case  2 
Plowden,  ^60,  290. 

In  the  case  of  deodand^-^A  horse  kicks  a  man :  beforo 
the  man  dies  the  horse  is  sold^-the  man  dies,  tlic  horse 
is  forfeited  as  deodaad. 


M2  SUPREME  COURT  U-  S. 

V.  STATES  mit  and  receiving  the  duties.    The  acts  of  ofllcem  are 
V.        to  be  favoi*ed.    16  Vtru  lli^^  tiU  Officers.    17  Vin*  15S. 
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OF  The  permit  to  land  the  boffee,  and  tlie  receipt  for  the 

coFF£E.  duties  are  conclusive  evidence  to  all  tlie  world,  except  the 
•*— — -^—  illegal  *impoi-ter,  that  the  coffee  was  lawfully  importedL 
If  a  Claimant  encourage  the  vendee  to  l^uy,  his  claim 
shall  be  postponcd'to  that  of  the  purchaser.  Sugden  on 
Vendors^  480.  Acceptance  of  rent  is  an  admission  of 
title.  18,  Vin.  149.  So  here  acceptance  of  the  duties 
is  an  admission  of  a  lawful  im{K>rtation.  A  purchaser 
is  only  f>ound  to  use  reasonable  diligence.  He  has  only 
to  ask  whether  there  be  a  regular  permit  to.  land  the 
goods,  and  whether  the  duties  have  been  paid.  If  the 
officers  were  mistaken,  and  have  given  evidence  of  a 
good  title,  their  mistake  ought  not  to  injure  an  innocent 
purchaser.  2  Br.  C.  C.  389—5  T*  R.  118—1  T.  R,  «60— 
3  Cranch,  389,  390. 

The  inconveniences  of  such  a  rule  would  be  intolera- 
ble—^the  utmost  prudence  could  not  pre  vent  a  man  from 
loss. 

In  personal  chattels,  possession  is  the  criterion  of 
title,  13  Ves.  jr.  ±21. 

IIaupeb,  on  the  same  side. 

This  is  a  case  ot  bona  fide,  purchase,  for  a  valuable 
consideration  wlilwut  notice.  It  is  presumed  to  be  with- 
out notice,  bv'cause  the  contrary  does  not  appear.  The 
only  case  supposed  to  be  against  us  is  that  of  Roberts  v. 
Withered,  BMod.±9L  12  .Vod.  92,  ScUk.  ^S.  That 
was  a  case  of  detintte  against  the  wrong-doer.  There 
was  no  intervention  of  a  purchaser  without  notice.. 
The  relation  of  the  forfeiture  to  the  time  of  the  offence 
is  never  suffered  to  over-reach  an  innocent  purchaser 
without  notice.  Relation  is  a  fiction  of  law,  which  is 
never  allowed  to  do  injustice.  Where  a  party  not  only 
conceals  his  claim,  but  gives  out  that  the  title  is  clear 
Iie^  shaH  be  postponed.  The  permit  was  evidence  oti 
which  the  Claimant  had  a  right  to  rely.  No  one  can 
take  advantage  of  his  own  act  to  injure  another. 

As  to  tlie  common  law  doctrine  of  forfeiturey  the 
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eases  of  treason  and  felony  furnish  the  general  rule  ;  ^*  states 
the  cases  of  deodami,  suicide  and  flight  are  exceptions.        v* 
In  treason  and  felony  the  forfeiture  in  aclmitted  not  to  I960  baoji 
relate  to  the  fact  committed.    In  the  case  of  dcodf^nd,        ov 
the  exception  to  the  rule  is  founded  <in  the  notoriety  cif  .  coffeb. 
the  fact.    In  the  case  of  suicide  the  reason  for  the  ex-  — — — ?— 
ception  is  that  there  is  no  other  mode  of  punishing  the 
off  *nce»  and  flight  is  an  admission  of  the  fact^  and  a 
withdrawuie  himself  from  punishment    Notoriety*  con-^ 
fessiouy  and  the   inability  to  inflict  other  punishment 
are  the  grounds  of  these  exceptions  to  the  general  rule. 
In  treason  and  felony»  if  the  goods  are  sold  bona  Jide 
without  notice, .  the  forfeiture  relates  back  only  to  the 
convictioi|.     Unimpeached  possession  is  evidence  of 
unimpeached  title.    This  principle  applies  to  forfeitures 
under  a  statute  as  well  as  to  those  at  common   law. 
The  rule  caveat  emptor f  is  never  applied  to  secret  liens. 

PiNKKEY,  in  reply. 

The  letter  of  the  act  of  congress  is  plaid  and  express. 
The  forfeiture  is  the  necessary  and  immediate  conse* 
quence  of  the  uffence.  No  other  time  is  hientioned. 
He  did  not  mean  to  iiay  that  the  title  of  the  United  States 
is  consummated  until  condemnation.  But  the  forfeiture 
attaches  by  the  commission  of  the  offence,  and  over- 
reaches all  intermediate  acts.  This  doctrine  is  neces- 
sary for  the  public  good,  otherwise  the  rights  of  the 
United  States  would  be  defeated  by  fictitious  sales,  the 
fraud  of  which  it  Would  be  diflicult,  perhaps  imposstbley 
to  detect.  Tlie  forfeiture  of  the  thing,  by  which  the 
offence  is  committed,  is  the  punishnient  itself,  not  a 
mere  consequence  of  a  disability.  It  passes  to  the  pur- 
chaser cum  onere.  Where  legal  rights  lutve  attached 
the  rule  caveat  emptor  always  applies,  but  never  to  onn%^ 
table  liens  without  notice. 

As  to  real  estate,  the  relation  in  treason  and  felony 
was  to  the  offence  committed — why  did  not  the  argu- 
ment ab  inconvenienti  control  the  role  in  that  case  3 
FlowdeUi  ^60,  290. 

In  the  case  of  deodandU- a  horse  kicks  a  man :  before 
the  man  dies  the  hoinse  is  sold — the  man  dies,  the  horse 
is  forfeited  as  deodapd. 
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r.  6TATB8     Whi^  is  the  notoriety  ?  Tbe  trae  reason,  is^  that  it 

'v.        is  a  forfeiture  of  the  offmding  tidng.    In  felony,  nothing 

1960  BAGS  but  sale  in  niar}^  overt  can  prevent  the  relation  of  the 

OF        foii'feiture  to  the  time  of  the  offence.    If  fdo  de  se  give 

jCWFifi.    himself  a  mortal  wound,  and  before  his  death  convey 

■'■■■•■   ■'    his  I'State,  and  die,  the  conveyance  is  void.     So  in  the 

case  of  flight  after  felony.    The  law  looks  principally 

to  thei&in;  for  punishment. 

The  general  rule  of  the  law  of  England  is  that  a  pur- 
chaser of  personal  goods*  is  not  safe  unless  he  purcha- 
sed in  market  overt. 

If  the  United  States  could  be  estopped  by  the  acts  of 
their  officers,  the  plea  is  as  good  in  bfhaif  of  the  illegal 
importer  as  of  the  innocent  purchaser.  The  purchaser 
was  as  much  bound  to  know  of  the  offence  as  to  the  col- 
lector. But  the  collector  had  no  authority  to  waive  the 
penaly,  and  therefore  cannot  be  presufni4  to  have  waiv- 
ed it.  If  he  had  even  given  a  rdease  of  the  forfeiture  it 
would  have  been  void. 

The  argument  at  iiieonvenientif  is  rather  an  argu- 
ment ad  misericordiam.  If  there  be  hardship  in  the 
case,  application  should  be  made  to  the  secretary  of  the 
treasury  who  has  power  to  relieve. 

In  the  St.  Domingo  cases,  the  law  had  expired,  with- 
out anv  provision  being  made  to  enforce  the  penalty  in 
existing  cases.  After  the  expiration  of  the  law  the 
Court  had  no  authority  to  condemn ;  and  the  api^ea! 
anniiller)  the  sentence  of  the  Court  below. 

Mirch  iBtlu    (^Mabshaix,  Ch.  J.  being  absent, J 

Johnson,  J.  delivered  the  opinion  of , the  Coui-t  na 
follows: 

This  case  has  been  argued  very  elaborately  and  ba? 
been  a  long  time  under  consideration.  But  from  the  de- 
cision which  the  Court  has  at  length  come  to',  its  merits 
are  bi*ought  within  a  very  Umited  compass. 

We  are  of  opinion  tliat  the  question  rests  altogether 
on  the  wording  of  the  aqt  of  Congress :  by  whieh  it  n 
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jfftpreflrily  declarad  that  Ihp  fcnfeitiire  shall  take  place  v.  states 
iip6n  the  com'rnissioTi  of  the  off  .fee.    If  the  phraseology^       i^. 
were  such  as»  in  the  opinion  of  the  majority  of  the  Court,  to  1960  bags 
admit  ol  doubt»  it  would  tbeii  be  proper  to  resort  to  ana-        of 
logy  and  the  doctrine  of  forfeiture  at  common  law,  to  as-   cd^ns. 
sist  the  mind  in^coming  t«L  a  conclusion.    But  from  the  — » 

view  in  which  the  subject  appears  to  a  majority  of  the 
Court  all  assistance  derivable  Irom  that  quarter  becomes 
unnecessary* 

It  is  true  that  cases  of  hardship  and  eyen  absurdity 
may  be  supposed  to  grow  out  of  this  decision,  but  on  the 
other  hand  if  by  a  sale  it  isptit  inthe  power  of  an  offen- 
der to  purge  a  fortViiture,  a  state  ofthings^not  less  absurd 
will  certiiinly  result  from  it. 

When  hardships  shall  arise,  provision  is  made  by  Um 
for  aflTordirig  relief  under 'authority  much  more  competent 
to  deeide  on  such  cases,  than  this  Court' ever  can  be. 

In  the  eternal  struggle  that  exists  between  the  avarice, 
enterprize  and  c<»mbinati  ms  of  individuals,  on  the  one 
hand,  and  the  power  charged^  with  the  admiiiistrafhtn  of 
the  laws  on  the  other,  severe  laws  are  rendered  necefi^- 
ry  to  enable  the  executive  to  carry  into  effect  the  men* 
sures  of  policy  adopted  by  the  legislature.  To  them  be? 
longs  the  right  to  decide  on  what  event  a  divcsture  of 
jright  shall  ^e  place,  whether  on  the  commission  of  the 
offence,  >the  seizure,  or  the  condemnation.  In  this  in- 
stance we  are  of  opinion  that  the  commission  of  the  of- 
fence i^arks  the  point  of  time  on  which  the  statiitary 
transfer  of  right  takes  place. 

The  decree  of  the  Circuit  Court  of  Maryland  on  the 
jilemurrer,  is  therefore  reversed,  and  the  cause  remanded 
ihat  the  issue  m  factinay  be  trM* 

Stoat,  J.  The  decree  which  hasjustbeen  pronounced 
by  a  majority  of  the  Court  is  decisive  ofMihe  case  of  the 
Mars,  which  isnowpending|n  this  Court,  andmy  decision 
therein  must  be  reversed.  The  opinion  wliich  I  there 
held  and  the  reasons  wbieh  support  it,  are  disclosed  on 
the  record,  and  though  the  discussion  in  this  Court  has 
inot  increased  my  confidence  in  that  opinion ;  neverthe- 
kss  as  I  am  not  yet  satisfied  of  its  incorrectness^  and  two 
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V.  STATES  of  my  brethren  concur  in  iW  I  shidl  make  iio  ftpology  fin* 
V.        introduciuj^  it  in  this  placfti 
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6F  It  is  as  follows  c 

COFFRE.  \ 

The  present  ihfomiation  proceeds  for  a  forfeitare  of 

the  brig  Mars  up<»n  tlie  allegation  that  the  brig  depart^ 
ed  from  the  United  States  bound  to  a  pern^itti'ii  port 
without  givuig  bond  pursuant  to  the  art  of  the  1st  of 
March  1809,  ch.  91,  \  16.  There  are  other  counts  in 
the  information  which  I  need  Qot  now  consider^  because 
it  is  admitted  there  was  a  forfeiture  under  the  first 
county  and  the  answer  of  the  present  Claimant  sets  up^ 
as  a  justification  of  his  title,  that  he  id  a  baiiajide  pur- 
chaser for  a  valu^able  consideration  and  witiiout  notice  of 
the  offence;  and  it  is  admitted  that  this  justification  is 
true  in  point  of  fact;  and  that  there  have  been  no  locAet. 
either  as  to  the  United  States^  or  as  to  the  purchaser. 

The  question  presented  to  the  Court  is,  whether  pro- 
perty, which  has  become  forfeited  to  the  United  States, 
and  afterward^,  and  before  seizure,  while  remaining  in 
tlie  possession  of  the  vendor,  is  sold  to  a  ham  JUU  pur- 
chaser for  a  valuble  consideration  without  notice^  is  pro^ 
tectcd  against  the  claim  of  the  United  States. 

Tliis  question  is  peculiarly  delicate  and  intefeisting  in' 
whatever  way  it  is  considered.  On  the  one  hand  it 
strikes  at  the  root  of  almost  all  the  forfeitures  in  rem 
which  tlie  legislatui^c  has  provided  to  guard  the  revenue 
laws  from  abuse ; — and  if  the  decision  be  against  the 
United  States,  it  may  open  a  wide  field  for  fraud  and 
colorable  transfei*s,  to  the  encouragement  of  nlTcnders. 
On  the  other  haiid,  if  the  secret  taint  of  forfeitut*e  be  in- 
dtssoUibly  attached  to  the  property,  so  that  at  any  time 
and  under  any  circumstances  witiiin  the  limitations  of 
law,  the  United  StatQs  liiay  enforce  their  rights  against 
innocent  puixhasei's,  it  is  easy  to  foresee  that  great  em- 
barrassments will  arise  to  the  commercial  interests  of  the 
coiintiy ;  and  no  man,  whatever  may  be  liis  caution  or 
diligence,  can  guard  himself  from  injury  and  perhaps 
ruin.  Coasiderations  of  this  nature  have  pressed  heavily 
upon  my  mind,  and  I  have  therefore  been  solicitous  to 
avoid  a  discussion  involving  so  much  public  as  well  as 
private  importance.  I  could  have  wished  to  have  reservT 


FEBRUARY  TERM  ISM;  4or 

ed  this  questioii  for  the  tooiistderation  of  all  the  judges  u.  statss 
JB  the  higtK»t  tribunaif  that  in  forming  my  opinion  I       v* 
might  ha?e  bad  the  light  reflected  from  their  minds,  and  1960  bags 
the  benefit  of  their  aciLnowIedged  learning.    The  parties        of 
have  however  seen  fit  to  pursue  another  course,  and  i   coffbe. 
shall  meet  the  question  as  my  duty  requires  without  ask-*  — «._ 
ing  for  shelter  under  any  authority^  tliough  not  without 
extreme  diffidence. 

Bef<>re  I  proceed  to  the  principle  question,  it  will  bo 
Becessary  to  clear  the  way  by  adverting  to  sotne  con- 
siderations which  have  grown  out  of  the  argument  on 
each  side.  It  should  be  remembered  that  this  is  not  a 
case  whereike  vendor  vhu  ondcfpossesrian,  and  of  course 
where  the  law  might  infisr  a  want  of  due  diligence  in  the 
purchaser.  To  such  a  case  the  maiitn  caveat  emptor 
would  certainly  apply.  Nor  is  the  pi-esent  a  case?  wh6re 
the  sale  was  made  at.  the  first  moment  when  the  property 
came  within  the  jurisdiction  or  grasp  of  the  United 
States— for  I  should  have  little  doubt  that  such  a  hurried 
sale  could  hmrdly  be  the  foundation  of  a  solid  title.  It  is 
not  a  case  of  vohi^tiary  gifttir  collusive  transfer  which 
would  probably  share  the  fate  of  all  bounties  in  fhind  or 
exclusion  of  public  rights.  Jones  v.  JishursU  Skin*  357. 

It  is  admitted  that  tlie  sale  is  bonajlde,  for  a  valuable 
consideration,  and  without  any  express  or.  implied  no- 
tice. Further,  the  statute,  on  which  the  information  ifv 
founded,  has  declared  that  the  property  shall  be  wholly 
forfeited,  if  the  offence  be  committed  ;  but  it  has  not  de- 
clared at  what  time  itsiiall  take  effect,  to  what  time  it 
shall  relate,  nor  whether  it  shall  be  incapable  of  being 
purged  by  subsequent  events^  The  forfeitures  under  the 
statute  are  to  be  distributed  in  the  si^roe  manner  as  for** 
feitures  under  the  collection  act  of  2d  Mirch,  1799,  §  91, 
by  which  informers  and  officers  of  the  customs,  as  well 
as  the  government,  may  acquire  vested  interests  ;  and  it 
f  jIIomts  therefore  that^iese  interests,  as  to  in(brmei*s  and 
officers  of  the  customs,  cannot  vest  until  theif  rights  aro 
a$certained  by  seizure  or  condemnation. 

It  has  been  afgued  on  the  part  of  the  United  States, 
tiiat  th<*  forfieiture  is,  by  the  statute,  made  absolute  on  the 
€omini]»9*on  of  tlie  offence,  and  as  it  wajs  competent  for  tliei 
IcipdbUure  to  enac%  such  a  law,  the  title  cannot  be  dives- 
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v.  81PATE8  ted  by  siny  subsequent  event.    That  the  cases  of  forfei* 
V.        ture  at  the  common  law  afe  not  applicable  because  they 

1960.B  OS  atpend  upon  thi'  qualiftcation  annexed  to  them  by  the 

OF        common  law/  which  makes  theiii  conditional  only^  and 

COFFEE,   not  absolute  forfeitures,  wliereas  tite  pivs<'nt  statute  ha9 

f— *— —  annexed  no  qualification :  And  iir  support  of  this  dis- 
tinction the  opinion  of  the  chief  justice  in  the  case  of  the 
United  States  v.  Grundf^  ul%  5  CraticA,  337,  has  been 
quoted  where  lie  says,  (p.  350.)  «  It  has  been  proved 
<«  that  in  all  forfeitures  accruing  at  common  law,  nothing 
/^  vests  in  tlie  government  until  so<ne  legal  step  shall  be 
«<  taken  for  the  assertion  of  its  right;  after  which,  for 
«  many  purposes,  the  doctrine  of  violation  carries  back 
«<  the  title  to  the  commission  of  the  offence,  but  the  dis- 
<<  tinction,  taken  by  the  counsel  for  the  United  States^ 
"  between  forfeitui^es  at  common  law  and  those  accruing 
"under  a  statute,  is  certainly  a  sound  one.  Where  a 
<«  forfeiture  is  given  by  a  statute  the  rules  of  the  common 
<<  law  may  be  dis|)ensed  with,  and  the  thing  forfeited. 
«  may  either  vest  immediately  or  on  the  performance  of 
«<  some  pailicular  act,  as  shall  be  the  will  of  the  legisla- 
««ture.  This  must  depend  upon  the  (Construction  of  tho 
**  statute."' 

I  entirely  subscribe  to  the  doctrine  here  stated  by  the 
chief  justice.  There  can  be  no  doubt  that  the  legislature 
mn^^'jtrovide  that  its  forfeitures  shall  take  effect  differ- 
enliy  from  the  course  pi*escribed  by  the  common  law ; 
but  the  question  will  always  be:  Have  the  legislature 
so  done  ?  If  they  have  not,  shall  therules  of  the  common 
law  govern  in  the  absence  of  any  positive  declaration  ? 
It  should  be  reoiembere<l  also,  that  the  chief  justice  is 
here  speaking  in  a  case  where  the  main  question  before 
iiim  rested  in  a  considerable  de^ee  upon  the  point  whe- 
ther tlie  legislature  had  not  giv<J  t  an  election  of  remedy, 
and  sttsiiended  the  vesting  of  any  interest  until  the  de« 
terminati(Hi*of  that  election.  But  1  ntpprehend  that  the 
\yords  of  tlie  chief  justice  by  no  means  imply  that  when  a 
forfeiture*  in  rem  is  atta<*hed  to  a  statute  <iffence,  the 
.  rules  of  the  common  law  ai^  of  course  excluded.  Tliey 
do  not  in  my  judgment  import  more  t|;ian  the  opinion 
which  -I  have  already  expressed.  Now  in  tlie  case  at 
bar,  I  cannot  perceive  in  the  language  of  the  legislature 
any  ^systematic  exclusion  of  the  coihm'on  law  as  to  for- 
feitures*   They. have  declared  no  more  thaii  that  thcf 
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Mttmissioti  of  an  act  shall  induce  a  forfeiture :  and  so  v»  states 
has  the  common  law ;  but  the  qiii*sti«>ii  as  to  the  nature        x*. 
and  extent  of  the  operation  of  this  forfeitur '  is  no  when**  i960  baqs 
that  I  can  |iercoivc  tnurhed     Tliis  view  of  tiic  subject        o¥ 
leads  me  to  deny  another  pusition  assumed  hy  the  coun-    c'  ffbe. 
isel  for  the  United  States,  viz*  that  the  d«;<  trine  of  rela-      - 
tion  has  nothing:  to  do  with  the  present  r  ontroversy     In 
the  progress  (»f  tliis  examination,  i  tliink,  if  not  ah^easijr 
shewn*  it  will  sufliciently  ap|iear  tl^at  the  dutirinc  of  re- 
lation has  a  very  powerful  influence  in  every  essential 
▼iew'oftlie  subject 

I  will  now  consider  the  main  question^  which  perhaps 
may  be  divided  into  two  branches. 

1«  What  is  the  interest  or  ri^lit  which  attaches  to 
the  government  in  forfeitu.res  of  property  before  any  act 
done  to  vindicate  its  claims  ? 

2.  Wliat  is  the  operation  of  such  act  done  to  vinfUcate 
its  claims ;  as  to  the  offenders^  and  as  to  strangers  ? 

1.  As  to  the  iit*st  point  In  all  cases  at  common  law 
where  lands  are  forfeited  for  the  personal  oflTence  of  the 
par"  y,  I  take  the  rnle  to  be  Univi^rHaily  true,  that  until 
the  oflTende  is  ascertained^  by  conviction  and  attuinder^ 
no  title.v^'Sts  in  the  sovereign. 

Before  that  time  the  party  is  entitled  to  the  possession, 
and  profits  of  his  lands,  and  the  government  have  no 
vested  right  in  them,  either  to  enter  or  dispose  of  the 
estiite,  2lmL  48.  StaumL  P.  C.  192.  Nay,  even  after 
littainder  un  il  office  f  ^und  the  sovereign  isconsider.'^d  as 
having  but  a  piHsession  in  faw,  and  an  oftice  is  necessa- 

Z  to  complete  a  title.  StauTid*  P.  C.  198.  The  offon- 
r.  therefore^  has  until  conviction  full  power  and  autho- 
rity to  alien  his  lands  and  to  convey  to  the  purchaser  a 
Complete  and  legal,  though  defeasable  seizin  ;  and  unlesB 
such  convictkm  follow  the  offence  the  alienation  is  good 
against  all  the  world.  For,  as  Bracton  says^  QM.  %f 
cA.  13,  p.  50.)  <<ea  vero,  quie  post  feloniam  facta  .sunt^ 
<<  semper  valent  and  tenent  nisi  fuerit  condemnatio  sub- 
'^secutay  etsi  fuerit  subsecuta,  non  valent. 

if  this  be  true^  «iid  there  seems  no  reason  to  doubt  it^ 
VOL.  VIII.  b% 
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tr«  8TAT£8  it  follows  tbi^t  the  estate  of  the  offender  is  rightfuU  that 

V.        he  has  hothjm  ad  renii  and  jus  in  re :  ilnd  eonseqnently 

i960  BAGS  that  the  crown  hath  but  a  mere  possibility  which  in  no 

OF        wise  restrains  the  exercise  of  ownersliip  over  the  proper- 

COFFER,  ty.    8ceit  BL  Chnu  382. 

The  same  doctrine  is  also,  in  general,  true  as  to  like 
forfeitures  of  goods  and  chattels.  Braet :  Lib.  %^  ch*  1S># 
—(Do.  Lit.  391,  a.—Stnund.  P.  C.  193— Id.  52.— 2  Insl. 
4S. — ^Hdwk.  P.  C.ch.  49.— Nj[)r  do  the  cases  of  deodand^ 
and  suicidef  form  any  exceptions,  for  the  authorities  all 
concur  that  the  forfeitui-e  does  not  vest  a  properly  until 
the  fact  is  found  of  record.  FoxUy*s  cast,  5,  Co.  109.— 
HaUs  V.  Petitf  Plowd.  iSO^  262.  It  has  been  supposed 
that  goo\ls  waived  vested  ipso  facto  in  the  cjt*> ^wn  upon 
waiver;  but  on  acai*cful  examination  of  the  authorities 
it  will  be  found  tiiat  the  owner  retains  his  full  property 
until  an  absolute  seizure  by  the  crown.  Staiind,  prerog. 
Kb.  3,  clu  25,  p.  186. — Ft/2;.  M.  Estray.  2.  21  Edw.  ^, 
16.  For  all  pui*p()ai§s  of' alienation  and  sale  therefore 
the  property  in  goods  and  chattels  remains  in  the  owner 
notwithsta))ding  tlie  commission  of  an  oflT*  nee  subjecting 
it  to  forfeifrjre ;  and  consequently  he  may  cx)nvey  a  good 
title  agains  every  persrm  but  the  cn>wn,  and  against  the 
*  crown  also  imiess  in  cases  wher«  the  anterior  relation 
applies.  Jones  v.  Jtshurst^  Skinn.  357.  I  think  tliere* 
fore  it  may  be  assumed  as  a  settled  principle,  that  in  for* 
feitures  for  personal  offences^  before'  seizure  or  prosecu- 
tion, tlie  sovereign  lias  no  vested  title. 

Can  the  case  be  distinguished  where  the  forfeiture  is 
made  to  attach  t>  the  instrument  itself  by  means  wbere<f 
the  offence  is  committed  i 

It  seems  to  me  that  the. most  favourable  cases  for  the 
tJnited  States*  viz.  deoifands  and  waifs^  conclusively 
shew  that  no  such  distinction  anciently  prevailed,  for 
whatever  may  be  the  efft  ct  of  relation,  it  is  certain  that 
no  property  vested  in  the  crown  until  seizure  or  inquisi- 
tion. I  infer  therefore  that  no  absolute  property  vested 
in  the-  Unitrd  States  in  the  Ci»8e  at  bar,  until  actual  sei- 
zure was  mod«s  and  the  decision  in  the  king's  bench  in 
Lockyerv.  Offieyn  1  T.  R.  252,  seems  to  me  fully  to  sup. 
port  the  infi'renre.  It  has  indeed  been  supposed  by  tho 
counsel  for  the  United  States,  that  Roberts  v.  WUherfOf  i 
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SdOc.  S»S.^i%Mii.  92,  and  WiOdns  v.  Despardf  5  T.  JR.  it.  statu 
ll!2,  suppfirt  a  oontT^^uy  doctrine.    But  uti  exaininati<m        v. 
ihey  appear  to  me  to  confirm  iU    In  the  first,  the  aClion,  19o0  BAaflt 
vas  detiniic  for  pro|)erty  forfeited  under  the  navigation      ^  of 
act  6(  Charles  2(1,  and  the  Court  held  that  the  action   coffee. 
viJI  lay,  because  tlie  bringing  action  anminted  to  a  sdvure.  —-»—*-. 
In  the  latter  case  there  had  been  actual  seizure  made  for 
the  forfeiture,  and  the  sole  questionwas  if  condemnation 
were  not  necessary  to  divest  the  property  of  the  owner. 

.  If  I  am  right  in  the  view  which  I  have  already  taken 
of  the  stibjeQt,  there  can  be  litle  doubt  that  the  title  of 
the  United  States  so  far  as  affects  third  persons  rests 
mainly  on  the  doctrine  of  relation ;  and  that  the  counsel 
for  the  United  Staters  must  call  in  the  aid  pf  the  common 
-hiVf  to  enforce  the  present  claim.  For  if  no  title  vei^ 
•nntil  iSeizure,  there  must  at  the  time  of  seizui*e  be  a  title 
in  the  offending  party  capable  of  being  divested  and  of 
Vesting  in  the  United  States.  But  at  the  time  of  the 
present  seizure  that  title  had  been  transferreil  to  the  pre* 
fient  Claimant  and  nothing  was  left  in  the  vendor  capa* 
ble  of  transfer. 

2.  This  leads  me  to  the  examination  of  the  second 
point,  viz.  What  is  the  operation  of  the  acts  done  by 
the  sovereign  to  vindicate  l*«s  title  by  forfeiture  i 

At  common  law,  in  case,  of  attainder  for  treason  or  fel- 
ony the  forfeiture  if  lands  relates  back  to  the  time  of  the 
offence  committec^so  as  to  avoid  all  intermediate  changes 
and  conveyances.  4  BL  Com.  481, 487. — Co.  Lit.  390,  b. 
StauncU  P.  C.  192,  but  in  general,'  in  like  cases  the  for* 
feiture  of  goods  and  chattels  relates  back  only  to  the 
time  ot  conviction  so  that  all  previous  changes  and  alien* 
ations,  and  even  bona  fide  gifts,  a  re  protected,  4  £/•  Com. 
387.— Co.  Liu  391.  8tauni.  P.  C.  192.  Ferk.  $  29ii— 
Skinn.  357.  There  are  some  cases  in  whicii  the  relation 
is  carried  back  to  the  ^tme  of  the  inquisition  made  j  but^ 
unless  that  of  suicide  form  an  exception,  there  is  no  case 
where  the  relation  is  pressed  beyond  the  time  of  the  pro* 
serution.  According  to  the  decision  in  Plowden  260.  n 
felo  de  se  forfeits  all  his  goods  and  chattels,  from  the  time 
of  committing  the  act  wbich  occasions  the  death :  an^ 
the  doctrine  seems  to  be  supported  by  Rex  v.  fFard^  1 
1^4  8«    The  general  ground  assign^  for  it^  is,  that 


4f  %  6UFREME  COURT  U.  8. 

»r  STATES  otherwise  tlie  offender  would  gt)  UTipunished^  find  it  is 

V.        compared  to  the  case  of  flight  after  felony.    Nowadmlt- 

1960  HAGS  (ing  that  this  is  a  solid  reason,  and  a  suflirieM  founda- 

op        tion  for  a  legal  adjudicatioDy'it  may  will  be  .doubted  if 

coFFpB.   tilt- doctrine,  or  the  dec  ision,  in  Plowden,  required 'the 

«^-«^— — ^  (urfciture  to  relate  back  further  than  the  death  of  the 

party. 

The  rase  was  that  sir  James  Hales,  the  oflTender,  was 
joint-t-nant  witli  his  wife  of  a  term  of  years ;  and  the 
qu(Sii(>n  made. was  whether  after  inquisition  the  for- 
feiture nhould  not  relate  back  so  as  to  over-reach  the 
right  of  survivorship  which  accrued  to  tbij  wife. 

Now  one  of  the  judges  (Weston)  held  that  the  for- 
feiture shoold  only  liave  relation  to  the  death,  at  ^hich 
tiine  the  title  of  the  wife  accrued  ;  yet  in  this  concourse 
of  titles,  the» king's  title  by  prerogative  should  be  pr  5- 
fen-ed.  Ployed.  264 ;  and  I  find  that  lord  Hale  ft  Hals, 
P.  C.  41*;  expresses  great  doubt  whether,  for  all  pur- 
poses, the  relation  could  be  carried  back  to  the  stroke 
which  occasioned  the  death.  ,  Be  this  case  as  it  may,  it 
is  the  only  exception  to  the  general  doctrine  ;  and  inter 
Ujrices  juris;  a  case  so  unjust  as  that  which  robbed  an 
vnfoi'tunate  woman  not  only  of  the  moiety  \ihicb  vested 
in  her  by  survivorship  from  her  husband*  but  of  the 
other  moiety  absolutely  vested  in  her  by  grant,  I  am 
glad  to  find  is  a  judicial  anomaly. 

I  have  said  that  the  case  of  a/e/o  de  se' forms  the  only 
exception  t(>  the  general  rule.  'There  arc  authorities  to 
show  that  in  caflc  o{ flight  for  felony,  the  forfeiture,  after 
it  is  fi)nnd  by  inquisition,  verdict,  or  indictment,  relates 
back  to  the  tiine  of  the  flight  so  as  to  avoid  all  mesne 
acts.  Rex  v.  Wevdmaiu  Cro*  Jac.  M.  But  I  think  the 
better  Oi:inion,n^)twithstanding,  is  that  it  relates  only 
toi  the  time  of  finding  the  flight.  Co.  Lit.  $^.  Sfavnd. 
f.  C.  192,  5  €0. 100,  b.  Bro.  Forfeiture  its  ferres,  ii9. 
Id.  Relation,  31,  But  it  has  been  argued  that  admitting 
the  rule  that  the  forfeiture  of  goods  and  chattels  in  ge- 
neral relates  back  to  the  time  of  conviction,  yet  it  is  in- 
applicable to  a  case  where  a  specific  thing  is  declared 
forfeited  by  law.  for  in  such  case  the  corpus  delicti  at- 
taches to  the  thing  in  whfise  hands  soever  it  may  come  $ 
And  the  rase  of  deodand,  put  by  counsel,  in  Plenoden, 
262.  Isvcited  in  illustration.  ««If'my  horse  Mrike  a  maiif 
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M  and  aftenrards  1  sell  my  horse^  and  after  tbat  the  u.  statbi 
«  man  diesy  llie  borse  shall  be  forfeited,''  1  do  liot  find  t* 
any  authority  to  su|port  tliis  positiont  altbougli  it  is  1960 ba^i 
cit(*fl  as  law  in  1  Hawk.  P.  C.  ch.  26,  ^  7»  and  in  ttmi&  of 
d£  Ui  Uifn  ikodand.  Ir  se^enm  a  peculiar  case  ^owin^  coffee* 
out  of  tbc  avarice  of  the  church  and.  the  8U|)ei*8tition  of 
the  iayity  in  ancient  times.  The  distinction  seems  also 
countenanced  by  the  Court  in  Lockyerv^^  QffU^f  i  T.R. 
^B2.  The  counsel  for  the  Plaintiff  there  argued  that 
tbr  ship  was  fotfeited  the  moment  the  smuggling  was 
conimitti^dy  even  though  she  had  afierwiGii*ds  come  into 
the  hands  of  .a  bona  fide  purchaser ;  and  Mi*,  justice 
"Willes  in  delivering  the  opinion  of  the  Court,  in  alluding 
to  the  argument  that  the  forfeiture  attached  the  mo- 
ment the  act  was  done,  said«  «<  it  may  be  so  as  to  soi^e 
<<  pui|>6sest  as  to  pi-event  intermediate  alieniiiticms ,  and 
<<  incumbrances/'  To  be  sure  .this  expression  carries 
with  it  a  pretty  strong  implication  ^  but  in  the  same 
case,  returning  to  the  argument,  tJie  same  learned  judge 
aa  s,  <<  1  d^  not  know  tlmt  it  has  been  ever  so  decided — 
<<  it  may  d^iend  upoii  cirriimstancea,  such  as  length  of 
^<  possession,  laches  in  seizing  or  other  matters/'.  And 
the  decision  of  the  Court  went  ultimately  upon  other 
grounds*  I  tsust,  tbcrfore^  consider  the.  authority- as 
not  fairly  extending  to  this  point,  and  indeed  as  rather 
leaning  the  otli<»*  way,  On  tlie  other  hanrU  the  case  of 
Lord  and  villain  has  been  cited  from  Co.  LiM18,^li7, 
to  show  tliat  even  where  a  right  to  serzc  property  ex- 
ists in  the  Lord»  it  is  not  perfected,  by  seizure  so  as  to 
over-reach  prior  alienations;  for  Mtil  seizure  it  is  said 
that  he  has  neither  fii<  in  rt^  norju$  od  mn,  but  a  mere 
possibility*  And  the  conclusion  drawn  from  thlis  ex- 
ample is  not  materially  affected  by  the  consideration 
that  a  contrary  doctinne  prevails  in  the  (^ase  of  the 
sovereign,  fld.^  I  IS  J  because  the  reason  assigned  is 
perfectly  consistent  witli  it ;  viz*  that  the  property  is  hi 
the  sovereign  before  any  seiznrc  or  office*  I  do  not 
tliink  much  reliance  can  be  placed  upon  analogies  bor- 
rowed from  the  feudal  tenures,  because  ther  were  ga- 
yemed  by  peculiar  and .  technical  niceties,  the  reasons 
of  whieh  have  long  since  ceased,  and  perhaps  cannot 
now  be  wxll  understood.  But  if  the  principle  of  tiie 
case  put  be  that  where  the  absolute  property  is  not  vest- 
ed  before  the  aUtnatum^  a  subsequent  seizure  will  not 
avoid  such  alienation  if  made  bomfde^  it  is  directly  ap: 
(Ucable  to  the  case  at  bur. 


^   I 


414  SUPREME  COURT  U.  S. 

V.  STATES     I  have  already  etideavjored  to  show  that  the  absblota 
V,        iii-opcrty  did" not  vest  in  the  Umitid  States  until  seizure; 

1960  HAGS  and  1  tliinic  it  would  be  a  bold  assertion  that  tlie  Uoiteid 

OP        SUtes  could» 'bcfoi'e  sucli  seizure*  have  conveyed  the 

coFFRE.  property  to  a  purchaser,  or  have  clothed  it  with  a  na* 

■«..— — b.  tional  character*  1  consider  a  passage  in  lord  Hale's 
treatise  on  the  customs  as  corroborating  the  view  which 
I  have  already  taken  of  this  case.  He  says»  «  Though' 
«<  a  title  of  foifeiture  be  given  by  the  lading  or  unlading, 
«<  the  custom  not  being  paid,  yet  the  king^s  title  is  voi  . 
**  complete,  tiU  he  hath  Judgment  of  record  to,  ascertain  his 
*'tiUe^  for  otherwise  there  wotdd  be  endless,  suits  and 
«  vexations ;  for  it  may  be  tfn  or  twenty  .years  hence 
^<  that  there  might  be  a  pi'etence  of  foi*feitui*e  now  in« 
*<  curred.*'  Ilafg.  Imw  tracts,  226.  According  to  lord 
Hale  even  si  izure  would  not  be  suflicient  to  Rx  the  title 
in  the  kin);,;  but  it  must  be  consummated  by  a  judgment 
of  record. 

But  tlie  point  of  difficulty  is  to  decide  whether  the 
United  States  had  hot  such  an  inchoate  title  as,  C(m« 
riected  with  a  subsequent  seizure,  would,  by  a  retroac* 
live  effect,  defeat  the  intermediate  purchase.  Now  it  is 
precisely  iii  this  view  that  the  case  of  villain  may  ado 
liiit  an  unfavorable  distinction ;  for  until  seizure  the 
JLoi*d  has  not  even  an  inchoate  title,  but  a  mere  possibili- 
ty. And  though  the  property  is  in  the  like  case  of  the 
sovereign  said  to  be  in  him  without  ^seizure  or  office, 
yet  I  appreheni)  the  title  is  not  consummate  until  sei* 
zure  or  office;  for  until  that  time  it  could  hardly  be 
held  that  a  purchaser  under  the  villain,  or  even  the 
villain  himself  had  a  tortioiis  possession  and  use  of  the 
property.  The  case  of  villenage  then,  even  supposing 
it  to  apply,  does  not  go  quatuor  pedihis  with  the  present. 
The  ,case  of  Jittomey  General  v.  Freeman,  Hard.  101, 
has  also  been  relied  on  by  the  Claimant.  In  that  case 
the  party,  after  outlawry  and  before  inquisition,  made 
abonajide  lease  of  his  lands;  and  it  ^as  held  that  the 
forfeiture  did  not  iiver-reach  the  title  of  the  purchaser. 

But  I  do  not  think  that  much  reliance  can  be  placed 
on  this  case,  bocause  it  turned  on  a  settled  distinction* 
that  until  inquisition  the  king  has  no  title  in  the  real 
chattels  or  freehohls  of  the  outlaw;  but  in  personal 
chattels  the  title  is  in  theking  without  inquisition,    i 
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Ld.  Bay.  SOB.    8alk.  S9b.    12  tVod.  176.    And  the  re-  v.  states 
lation  dues  not  extend  beyond  the  tl me  Mf  tlie  commence-        r. 
nent  ot'thc  title*    The  case  of  the  Anthmjf  Mahgin^  s  i960  bags 
Cranchf  336^  n.  before  Mr*  justice  llVinchestcr,  Js  the       ov 
waiLy  other  aathority  that  I  recollect,  which  has  been   coffee. 

thought  materifdly  to  bear  upon  tlie  question.    I  enter -> 

tain  the  most  entire  respect  for  the  opinions  of  that  tru- 
1^  able  and  learned  judge :  and  althougli  the  decision  of 
that  case  did  not  rest  upon  tlie  present  question,  it  is 
but  justice  to  acknowledge  that  it  has  thrown  great 
lieht  on  the  subject,  and  enabled  us  alt  to  meet  the  stress 
of  this  cause  with  more  certainty  than  could  otherwise 
have  been  done.  It  was  very  cieariy  the  opinion  of  the 
learned  judge  that  a  seizure  did  not  relate  back  to  the 
time  of  forfeiture  so  as  to  over-reach  an  intermediate 
bojia  /de  conveyance  $  and  lie  lias  certainly  offfred 
cogent  reasons  in  support  of  that  opinion.  « But  aftet*  a 
diligent  examination  of  the  authorities  cited  by  him,  I 
am  well  satisfied  that  tlie  point  has  never  been  solemn- 
ly adjudged,  and  must  now  be  decided  upon  nrinci^le. 

It  seems  to  be  a  rule  founded  in  common  s^'nse,  as 
well  as  strict  justice,  that  fictions  of  law  shall  not  be 
permitted  to  work  any  wronger,  hut  shall  be  used  vi  res 
mdgis  valeat  qumn  vereafr  3  Rep.  28,  b.  and  this  rule, 
so  equitable  in  itself,  seems  recognlz*  d  in  the  common 
law.  13  Rq).  21.  2  Vent.  200.  And  in  respect  to  the 
doctrine  of  relation,  this  rule  has  been  a«lmi:ted  in  its 
fullest  extent  in  civil  cases.  Bro.  Aetofion,  18.  1  ff.  7, 
±T.  Bro.  BeiU  139.  6  Rep.  76,  h.  3  Rep.  28.  h.  For 
it  has. been  repeatedly  adjudged  that  relations  shall 
never  work  an  injury,  <<and  shall  never  be  strained  to' 
^«  the  prejudice  of  a  third  person  who  is  not  a  privy  or 
•<  a  party  to  the  act:"  and  further,  that  "in  destruction 
«<  of  a  lawful  estate  vested,  the  law  will  never  make  any 
«  fiction.*'    3  Hep.  29.    2  Veitt.  200. 

It  is  true,  as  we  have  already  sr>en,  that  a  different 
rule  prevails  as  to  forfeitures  of  lands  in  treason  and 
felony,  founded  probably  on  feudal  principles,  or  the 
barbaric  cliaracter  of  the  times;  yet  ^ven  as  to  cases 
of  treason  and  felony  a  striking  distinction  is  admitted 
in  favor  of  goods  and  chattels ;  and  mesne  acts  before 
conviction  or  inquijiition  are  suffered  to  retain  their  ac- 
tual validity. 
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V.  STATES  Looki%  to  the  vast  extent  of  commercial  transfciVf 
V,        the  favor  with  which  navigatiuii  and  trade  are  fostei'ed 

1960  BAGS  in  modern  times^  and  the  extreme  difficulty  of  ascer-^ 

ov        taiiiing  latent  defects  of  titl.,  it  si^ms  diirK'ult«to  renist 

COFFER*  the  impn'ssion  that  U|e  present  is  a  case  which  requires 

tlie  application  of  tlie  nnidcr  rule  of  the  law. 

If  the  principle  contended  for  by  the  gr>Tcmment  be 
admitted  in  its  full  ext^nty  it  will  be  found  very  diHirult 
ti)  bound  it»  A  bale  of  goods  which  is  once  con  huu^ 
nated  with  a  forfeiture  wHl  i*etain  its  noxious  ffuality 
tlirough  every  successive  transfer,  even  until  it  hits  as- 
sumed under  the  hands  of  the  uHizau  its  uhi  uate  ap- 
l)Iication  to  domestic  use.  Yet  su(*h  a  position  wo  Id 
strike  us  all  as  monstrous.  If  we  say  that  the  forfei- 
ture shall  cease  with  tlic  change  of  the  id(Mitity  of  the 
whole  package,  as  such,  still  an  intrinMir  d  ffu  ulty  re- 
mains. The  object  of  the  governinciit  would  be  (*om- 
pietely  evdd<*d  by  the  offender,  and  the  innocent  pur- 
chaser would  sink  under  the  pressure  of  frauds  which 
he  could  never  know^  nor  by  diligence  avert. 

On  t!ie  whole  I  have  come  to  the  result,  not  however 
witliout  much  diilidence  of  my  own  opinion,  that  a  for- 
feiture attached  to  a  thing,  conveys  no  prfi])erty  to  the 
government  in  the  thing,  until  seizure  made  or  suit 
brought.  That  pi*evious  to  that  iuuc  the  owmT  has  the 
exclusive  right  of  possession  and  property,  thougti  the 
government  may  be  considered  as  having  an  inchoate 
title,  or  possibility.  That  against  the  oir*nd«'r  or  his 
representatives,  upon  seizure  or  suit,  the  title  hy  opera- 
tion of  law  relates  back  to  the  ti^ne  cf  the  oflr"nce  so  as 
to  avoid  all  iiicsoe  acts ;  but  as  to  a  bowifide  purchaser 
for  valuable  consideration  and  without  notice  of  the  of- 
fence, the  dfK:ti*ine  of  relation  does  not  apply  so  as  to 
divest  his  legitimate  title. 

ConsidcVing,  as  I  do,  that  this  question  is  of  very 
gr<'at  iniportance,  I  trust  that  it  will  receive  tlie  deci- 
sion of  the  Irghest  tribunal ;  and  1  shall  not  feel  hum- 
bled, if  upon  better  examination  a  diff  rt^nr  dortrlne 
shall  prevail  hy  thejudgmentof  that  Court  I  d  -  tlr-ra- 
foi*e  adjudge  and  decree  that  the  decree  of  the  District 
Court  in  the  premises  be  aflirmed. 
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THE  UNITED  STATES  isi*. 

THE  BRIGANTINE  MARS. 


THIS  was  an  appeal  from  th^  ftcntence  of  tlic  Cir  ^  forfcimre 
cuit  Co  irt  of  Mas8achu8iKts  distt'ict,  wliich  affirnr  d  the  ^^r^  '»l«  ^gd 
sentence  of  the  district  Courts  i*estoring  tlie  brig  to  the  ^f  ^J  ^28ih* 
Claimants.  Jane,  1809, 

eh.    9,   will 

OVCl  ~l*(*licll    'ft 

An  information  was  filed  agfiinst  the  brig  Mars,  for  bonu  fuic  aaie 
a  breach  of  the  act  of  i«8th  of  June,  1809,  (entitled  «  An  J^^*  ^y^^.'^^Z'' 
«  act  to  amend  au<l  continue  iji  force  ci^rtain  parts  of  conskirmloki 
«  the  act,  cntitlod  an  act  to  interdict  the  cominei'cial  in-  JJji^!}J*'Vi^^ 
« tercourse,**  &c.)  in  departing  from  port  wifhout  having         onenw:, 
given  bond  according  to  the  3d  section  of  tlie  act,  which 
provides  that  <<  if  any  ship  or  vessel  shall>  contrary  to 
**  tlie  provisions  of  this  section  depart  fti>m  any  |)ort 
<<  of  the  United  States  without  ch  arancc,  or  wichtmt 
<<  having  given  bond  in  tlie  manner  above  mt  ntioncd^ 
<<  such  sliip  or  v(»ssel,  together  with  her  cargo,  shall  be 
«<  wholly  forfeited/' 

The  vessel,  after  her  return  to  the  United  States^ 
and  before  seizure,  was  bonajide  purchased  by  the  Clai« 
mants,  for  a  full  and  valuable  consideration  without 
notice  of  the  ojTence.  Ui)on  Uiis  ground  she  was  by  the 
decree  of  the  district  Court  ordered  to  be  rc^toi-ed ; 
which  decree  was  affirmed  by  the  Circuit  Court.  Judge 
Story's  opinion  in  pronouncing  that  decree,  will  be  found 
in  the  preceding  case  of  the  United  Staks  v.  1960  bags 
of  coffee* 

This  case  having  been  submitted  uiK)n  the  arguments 
which  were  had  in  that  case^ 

J0HN8OX,  J.  delivered  the  opinion  of  the  Court  as 
follows : 

w  This  case  depends  upon  the  principle  established  ia 
the  case  against  the  coffee,  the  Bohlens,  Claimants.'!^ 

*  The  case  of  the  United  Statoe  v.  I960  bags  of  coffee,  ante  p.  d9V. 

Vol,  Villi  63 
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tr.  STATES     The  decision,  as  in  that  casCf  was  founded  upon  the 
V.        ground  of  a  sale  to  a  bona  fide  purchaser  without  notice. 

BRIGAN- 

TWB         The  decree  of  the  Circuit  Court  of  Massachusette 

MARS,     district,  in  this  rase  is  theixfore  reversed,  and  the  Bri- 

;«.._ —  gantine  Mars  adjudged  forfeited  to  the  United  States.'^ 


THE  FRANCES,  Boyer,  master. 

(IroviCs  claim.J 


Irving,  ff^r  Appellant 

PiNKNE  Y,  for  Captors. 

Tuesday,  March  IBtfu    dSbsenf... .Marsh ai.Xj  CL  J. 

.  Wasiiikgton,  J.  delivered  tlie  opinion  of  the  Court 
'  as  follows :     ' 


iSo  iicn  upon  THIS  was  an  appeal  from  the  sentence  of  the  Cir* 
pert^fby  w*^  cuit  Court  of  Rliode  Island,  condemning  certain  British 
of  pledge  for  goods  captured  on  board  the  Frances.  These  goods 
rf^pmSSr*  ^^^"^  claimed  by  Thomas  Irvin,  a  domiciled  merchant 
TOORey/w  o- of  the 'United  States,  on  the  ground  of  lien. 

thejTwisr,    is 
aufKcienttodc- 
leat  the  i-it^lits 
of  the  captoi*8, 
in  a   |)rize 
Court,    ui\less 
in  very  |)ecu- 
liar    cases 
-where  the  lien  ' 
is  imposctl  hy 
n  genclfd  \^\v 
of  the  mciican- 
tUe  world,  in- 
dependent    of   : 

betwcsT^^ia:  Thomas  Irvin  is  a  merchant  of  New  York,  and  claims 
DAities.  certain  packvigi's  of  merchandize  consigned  to  him  by 

are*  *  nt  ^'  Robertson  and  llastie,  and  also  three  boxes  of  merchan- 
^  aacoMii  <'ize  consigned  to  liitn  by  Pott  and  McMillan.  The  con- 
™*  oi  the  sign'>i*s  were  British  subjects,  residing  in  Great  Britain 
S^ry  tothe  **  ^**®  ^"^^  *'^*^  ^^^^^^  goods  werc  shipped,  which,  ac- 
master  isa  de-  cordiiig  to  the  terms  of  the  bills  of  lading,  were  on  ac- 

Mag[»tVul!J  ^^""^  ^"^  ^'^^'^  ^f  ^^^  sliippers. 

shipper,  not  of 

^d^lTb^"*^*  It  is  not  pf-^tended  that  the  real  ownership  in  these 
pctent  "toXc  gw>«?s  was  not  T'^<?ted  in  the  consignors,  enemies  of  the 
consignor,  at  United  States ;  but  the  Claimant  founds  bis  pretensions 
fo4  Mtfwid^"  ^^  ^  lien  created  on  the  goods  consigned  by  Robertyon 
liveiT  to  the  wi  Hasti^,  in  consequence  of  an  advance  made  to  the 
rofisisnce,  to  shippers,  in  consideration  of  the  consignment^  by  hi» 
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ageat  in  Glasgow;  and  on  the  gqods  shipped  by  Pott      thb 
and  McMillan,  in  vivtue  of  a  general  balance  of  account  fsances^ 
due  to  him  as  their  factor.    To  establish  these  claims   (iryin's 
in  point  of  fact»  an  order  for. further  proof  is  asked  for^   cjuaimO 
and  the  question  is^  whether^  if  proved,  the  claim  caOf    but£B# 
in  point  of  laWf  be  sustained  I  mastkiu 


The  doctiine  of  liens  seems  to  depend  phiefly  upon  coontermimd 
the  rules  of  jurisprudence  established  in  different  coun-  J^nt^^Ao^** 
tries.  There  is  no  doubt  but  that»  agreeably  to  the  oonagnee's 
principles  of  the  common  law  of  England^  a  factor  has  {iSii,S°"  ^^ 
a  lien  upon  the  goods  4>f  his  principal  in  his  posses-  ^ 
sion,  for  the  balance  of  account  due  to  him ;  and  so  has 
a  consignee  for  advances  made  by  him  to  the  consignor* 
The  consignor  or  owner  cannot  maintain  an  action 
against  his  factor,  to  recover'the  property  so  placed  in 
his  possession^  without  iBrst  paying  or  tendering  what 
is  thus  due  to  the  factor'.  But  this  doctrine  is  unknown 
in  prize  Courts^  unless  in  very  peculiar  cases,  wliere 
the  lien  is  imposed  by  a  general  law  of  the  mercantile 
world,  independent  of  any  contract  between  the  parties. 
Such  is  the  case  of  freight  upon  enemies'  goods  seized 
in  the  vessel  of  a  friend,  which  is  alw^ays  decreed  to  tho 
owner  of  the  vessel.  Mbott  on  Shippihg,  184.  It  is,  to 
use  the  words  of  sir  IT.  Scott,  «  an  interest  directly  and 
*f  visibly  residing  in  the  substance  of  the  thing  itself/' 
The  possession  of  the  property  is  actually  in  the  owner 
of  the  ship,  of  which,  by  the  general  mercantile  law  of 
all  nations,  he  cannot  be  deprived  until  the  freight  due 
for  the  carriage  of  it  is  paid.  He  has,  in  fact,  a  kind 
of  property  in  the  goods  by  force  of  this  general  law, 
wliich  a  prize  Court  ought  to  respcx:t  and  does  respect. 
On  the  one  hand,  the  captor,  by  stepping  into  the  shoes 
of  the  enemy  owner  of  the  goods,  is  personally  benefited 
by  the  labor/ of  a. friend,  and  ought,  in  justice,  to  make 
him  the  proper  compensation :  and  on  the  other,  the 
ship  owner,  by  not  having  carried  the  goods  to  the! 
place  of  their  destination,  and  this,  in  consequence  of 
an  act  of  the  captor,  would  be  totally  without  reme^dy 
to  recover  his  freight  against  the  owner  of  the  goods. 

But  in  cases  of  liens  created  by  tlic  mere  private  con- 
tract of  individuals,  depending  up<m  the  diff(Tent  lawa 
of  different  countries,  the  difficulties  which  an  examina- 
tion of  such  claims  would  impose  upon  the  captors^  and 
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THB  even  upon  the  prize  CourtSy  in  deriding  opod  them^  and 
jniAifCES,  the  do«»r  ^vliich  sik  h  a  diKlrine  would  open  to  collusion 
(ir?ikIs  between  the  cnemj'  ownei*s  oi'  tiie  property  and  neutral 
ciiAiMf)  C)a?mants,  have  cxrJiided  such  cases  from  the  consider- 
BOTER9  ation  of  those  Courts.  In  the  case  of  the  Tobago^bRob, 
MA8T£U«  ±96,  wheiv  ail  attempt  ^ as  made  by  a  British  subject^ 

--F— to  set  up  a  bottomry  interest  on  an  enemy's  ship,  sir 

fF.  8t€U  observed^  that  no  precedents  to  sanction  such 
a  claim  could  be  produced  :  and  he  very  properly  con- 
cluded, that  this  was  strong  evidence  that  it  had  not 
been  the  practice  of  the  Court  to  consider  such  bonds 
as  property  entitled  to^ts  prntection.  And  it  seeincd  to 
be  conceded,  that,  upon  the  same  principh-,  the  rajitor 
could  not  entitle  himself  to  the  advantage  of  such  liens, 
existing  in  an  ehemy»  upon  neutpal  pfoperty.  From 
this  it  appears  that  the  doctrine  of  the  prize  Courts 
*  upon  this  subject,  works  against  as  well  as  in  favor  of 
captors.  The  case  of  the  Marianna,  in  6  Beb*  avoids 
alt  the  objections  made  to  the  application  of  the  case  of 
the  Tobago  to  the  present.     It  is  precisely  in  point. 

The  principal  strength  of  the  argument  in  favor  of 
the  Claimant  in  this  rase,  seamed  to  be  rested  upon  the 
jmsition,  that  the  consignor  in  this  case  could  not  have 
counternihuded  the  consignment  after  delivery  of  the 
gnods  to  the  muster  of  the  vessel :  and  hence  it  was  in- 
ferred that  the  captor  had  no  right  to  intercept  the  pas- 
sage of  tlie  propeKy  to  the  consignee.  This  doctrine 
would  be  well  founded,  if  the  goods  had  been  sent  to  the 
Claimant  upon  his  account  and  risk,  except  in  the  case 
of  insolvency.  But  when  goodf?  are  sent  upon  the  ac- 
count and  risk  of  the  shipper,  the  dclivei*y  to  the  master 
is  a  delivery  to  him  as  agent  of  the  shipper,  not  of  the 
consignee;  and  it  is  competent  to  the  consignor,  at  any 
time  before  actual  delivery  to  the  consignee,  to  counter- 
mand it,  and  thus  to  prevent  his  lien  fh>m  attaching. 
Upon  the  whole,  the  Court  is  of  opinion  that,  upon  the 
reason  of  the  case,  as  well  as  upon  authority,  this  claim 
cannot  be  supported,  and  that  the  sentence  of  the  Court 
below  must  be  affirmed  \d\h  costs. 

LiviKGSTON,  X  I  differ  in  opinion  from  the  majori- 
ty of  the  Court.  Irvin  had  a  lien  on  the  goods*  appa- 
rent on  the  face  of  the  papers.  I  have  no  difficulty  in 
condemning  the  property  subject  to  that  lien  j  but  I  cap- 
not  assent  to  an  unqualificil  condemnation. 
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THE  THOMAS  GIBBONSf  Rockweix,  master. 


.  THIS  wiw  an  appeal  from  tlie  decree  of  the  Cir-  0„j,^p  ^j^^  g^j^ 
Coit  Court  for  the  district  of  Georgia.  seetUm  of  thc^ 

prize    act    ol' 

The  ship  TJumas  Gibbons  sailed  from  Liver|>ooI  f6r  im^thepVes. 
Savannah,  on  the  16th  of  August,  1812,  was  captured  >^<^nt  IimI  fuu 
on  the  12th  of  October  following,  on  the  high  seas,  off^^';S'J|J^*j;|j: 
Tybee  light  house,  and,  the  same  day,  brought  into  the  tion  of  ssth 
port  of  Savannah  as  prize  to  the  piivatcer  Atas.  xiir'^raftliFl 

sions    of  the 

The  ship  and  cargo  were  under  tlie  protection  of  a  pnvatcers  of 
special  license,  datc»d  21st  July,  1812,  and  conceived  in  ^Jay  lie  qaiS 
the  usual  terms  of  the  document  usually  denominated  Acd  and  re. . 
the 'Siilmouth  license,  excej^t  that,  in  this  instance,  tiic  ?^;*jj;^^>^^^ 
protection  wi\s  ^'xtendod  to  the  return  voyage  hack  to  the  president. 
Liverpool,  there  to  discharge  the  cargo,  and  receive  ^  shipment 
freight,  if  it  should  be  found  not  to  be  allowable  for  the  fl^r"!:  T"o^^ 
vessel  and  cargo  to  enter  the  ports  of  the  United  States.  i«?*'Ke  of  the 

Mar,  i«  to  be 
•  »  ,  .  coiisitlered    as 

The  clearance  from  Liverpool,  13th  August,  1812,  having  been 
mentioned  the  ship  as  being  released,  in  consequence  ^f  J|J"fienceofS!e 
her  license^  from  an  embargo  laid  on  American  vessels,  repeal  of  the 

oi*dci  s  in  c«n  • 

The  cargo,  shipped  at  Liverpool  by  sundry  British  tvVthili  so"larfy 
merchants,  was  consigned  to  sundry  <:omnien:ial  houses  «  period  there- 
at Savannah,  and  wVis  claimed  by  the  respective  <^on- ffaye  a wawll? 
signees;  by  some,  in  their  own  behalf,  and  by  others,  able  presump. 
in  behalf  of  their  correspondents  in  the  interior*  kmlww*  ^ 

timt    repeal 

From  the  evidence  introduced  into  the  cause,  it  ap-  ^on\d  indaoe 
peared  tftiat  pait  of  the  goods,  although  expressed  to  be  hOTUilueron 
on  account  and  ri^k   of  the  consi.i^ners,  was  shipped  the  part  of  the 
without  previous  orders  or  authority:  that  some  of  them  By^^Ji^^r'^ero 
were  shipped  under  general  orders  (transmitted  in  time  nctofiuicitiu- 
of  peace)  to  ship  goods :  others,  under  particular  orders  ^^\^'^^^^^  ^^^^ 
given  during  the  operation  of  the  ordprs  in  council  and  cU^zeTiisnot  ^ 
tha  non-intercourse  act;  such  as,' to  ship  "when  the  divested  ipso 
trade  opened,'*  «at  a  proper  season,*'  «  as  soon  as  it  [y^|iJ[i,icto*bc 
was  legal  to  ship  to  the  United  States,"  &c.  ami  lastly,  condemned  as 
that  some  of  them  were  shipi>ed  with  an  understanding  JT^^/^^dht- 
tliat  they  were  to  become  the  property  of  the  ciHxen  con-  rmg  to-tiic  en- 
sigme  upon  arriving  at  the  port  of  destination.  ^"»y»  '^  "»*»^- 
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THE  The  commission  of  the  ^tas  was  granted  on  the  2|tli 

THOMAS   of  Sepft  mber,  1812»  and  was  acconipanied  by  a  copy  of 

GIBBONS,  the  prosident'6  ihstriictioii  to  prWatecrs,  of  the  28ib  of 

ROCK-     August,  1SI?9  by  wliich  tlie  public  and  private  aritied 

WELL,     vessels  of  ttie  United  States  are  dim-ted  not  to  intcr- 

MASTEB.  rupt  <<  any  vessels  belonging  lo  citizens  of  the  United 

— — "  States  com in.c^  from  Briti^ih  ports  to  the  United  States 

fully  eamurcd  « ladcii  With  British  mcrchan^tize,  in  consequence  of  the 
durmgrticToy  ,,  ^^^  ^^^^  ^j  ^^  British  ordcrs  in  councU/* 

Th<fpre8?- 

tnV"^"     JoM^n,  for  the  captors, 

Aiigiutl812» 

to*fSertaU       Contended  that  the  ship  and  cai-go  were  enemy  pro- 
Bi&djmeJ.    perty. 


on ,  . 

itoeri«in*Aip,      ^'  Constmctlvcly  SO,  by  the  maritime  law  of  nations, 
irhbout  «hy'  aj:corditig  to  which  law  the  hostile  character  is  im- 


tiBh  pi^rieiac 

tymterest  i.  By  bcing  placed,  by  the  enemy's  pass  or  license, 
infra  pfotsUlium  hosHs ;  and  by  the  emptapnent  and 
voutse  of  traffic.    1  Rob.  10, 11,  The  VtgUantia. 

2.  By  direct  trading  with  the  enemy,  Jlagrdnte  heUo. 

II.  ActuaTly  so,  witti  regard  to  a  great  proportion  of 
the  ci^rgo,  .according  to  the  principles  of  municipal  law, 
as  rt^cognized  and  acted  upon  by  pHze  Courts,  in  ad- 
ministering the  maritime  law  of  nations;  according  to 

'which^ 

1.  Goods  shipped  without  previous  ol4ers  or  autho- 
rity, althougii  expressed  to  be  on  account  and  risk  of 
the  consignee,  continue  the  property  and  at  the  risk  of 
tike  eneniy  sfdppcr,  until  accepted  by  the  cUixen  can- 

signee. 

2.  General  orders  (transmitted  in  time  of  peace)  ito 
ship  goods,  are,  ipso /tfcfo,  superseded,  if  war  rnt^ervene 
and  render  the  act  unlauffid  as  well  as  dangerous. 

S.  Particular  orders  (given  during  the  operation  of 
the  orders  in  councifl  and  the  non-intercourse  art)  to 
ship  *<'when  the  trade  opened,**  or  «*  at  proper  seasons,** 
or  <<  as  soon  as  it  was  legal  to  6hip  to  the  United 
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BtateBf''  could  not  autliorize  a  stiipnlentr  merely  upon      the 
the  conditional  revocation   of  the  orders  in  counciU  thomas 
whilst  the  American  non-lnterconrse  act  continaed  in  gibbons. 
force :  a  fortiori  it*  war  should  dupervene.  hock- 

W£LT<9 

4.  The  proprietary  interest  in  goods  shipped  with  an  MiST£K. 

understanding  that  they  are  to  become  the  property  of : 

the  eitiffen  eonoigneef  upon  arriving  at  the  port  of  desti- 
nation, continiirs  in  the  enemy  shipper  until  arrival  and 
delivery^  without  regard  to  the  terms  in  which  the  con-. 
aignment  is  ostensibly  made.  ^  Rob.  ±i±.  The  Fatktt 
de  BUboa, 

That,  thereforpf  goods  captured  in  itineref  under 
either  of  the  foregoing  pi*cdiram(*nts»  were  to  be  treated 
as  the  property  and  at  the  risk  of  tiie  siiipiier,  and  as 
partaking  of  his  national  oharacter. 

The  principal  question,  he  said,  which  would  now  be 
agitated  was,  whether  the  instruction  of  the.  pt*esident 
of  the  United  States  to  American  privateers,  of  28tk 
August,  18l!2,  extended  to  the  case  now  under  consider- 
ation. He  contended  that  it  did  ^lot :  or  if  it  did,  that 
it  could  not  legally  avoid  the  capture,  nor  in  any  man- 
ner affect  the  rights  of  the  captors,  quoad  the'prize  in* 
question,  but  could  only  be  enforced  (a^s  originally  in- 
tended) by  the  exercise  of  executive  discretion  and  au- 
thority over  the  commission  of  tlie  privateer.  That,  ac- 
cording to  the  decision  in  tlie  case  of  tlie, Sally,  that  the 
prize  act  operates  as  a  grant  from  the  United  States  to  the 
captors^  the  president  bonld  not  deprive  them  of  their 
rights  under  that  act.  That  the  powet  of  the  prtoident 
to  instruct  must  be  limited  by  the  ri/^hts  so  granted  to 
the  captors*  That  the  authority  with  which' he  was  in- 
vested by  congress,. was  only  given  him  to  regulate  the 
conduct  of  our  privateersmen,  and  to  prevent'  abuses— « 
not  to  limit  their  rights  already  vested.  That  he  had 
no  general  authority  to  limit  the  rigltts  of  war,  as  was 
clear  from  the  passage  of  particulaf  acts  of  congr'ess 
investing  him  with,  the  respective  powera  of  removing 
British  subjects,  of  giving  licenses  to  depart,  &c.  whicli 
would  have  been  wholly  unnecessary  had  he  posse^ssed 
a  general  power  over  these  matters.  That  the  position 
i^ontended  for,  was  further  supported  by  the  terms  em- 
ployed in  the  third  section  of  the  prize  act,  in  which 
the  owners^  &c.  of  privateers  are  required  to  give  bond 
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TBB      to  the  United  States  that  they  will  observe  ^«tlie  Ift* 

THOMAS   structions  which  shall  be  "given  them  ajccording  to  Iq/w^ 

QilsBOK);  for  the  regulation  (^thdr  conduct:''.'  also  by  the  letttT  of 

»ocH-     the  seci*etary  of  state  (Mr.  Monroe)  to  Mr.  RusselU  of 

WJBLJ.y     August  31st,  1812,  written  under  the  eye  of  the  presi- 

Mij^EH..  (lent,  in  which  tfa»  seci^tary  says,  that  it  waa  not  in  the 

■        power  of  the  president  to  control  the  privateers,  except 

by  an  indiscriminate  revocation  of  their  comnnission?** 

But, 

2.  That,  admitting  the  power  of  the  president  to  ia^ 
sue  the  iiistruction  under  consideration,  the  present  case 
was  not  f^mbraC'ed  thereby.  l%at  the  property  in  ques- 
tion, having  been  shipped  after  a  full  knowledge  of  the 
war,  could  not  be  consid<*i«ed  as  shipped  in  consequence 
of  the  alleged  repeal  of  the  orders  in  council.  -  That  the 
only  time  in  which  the  shipments  contemplated  by  th<^ 
instruction,  could  be  made^  was  that  which  intervened 
between  the  repeal  of  the  orders  in  council  and  the 
knowledge,  of  the  declaration  of  war ;  i^fter  which  it  was 
unreasonable  to  calculate.onthesafety  of  property  ship-, 
ped  for  the  United  States.  That  tiie  ship,  also,  was 
not  within  the  description  of  vessels  intended  by  the  in- 
struction to  b^  exempted  from  capture^  because  she  was 
engaged  in  an  illicit  intercouse  with  the  enemy,  under 
an  enemy  passport  issued  after  the  knowledge  of  the 
war  in  England,*  and  was  therefore  guo^i  enemy  proper^ 
ty.  That,  at  all  events,  the  property  intended  to  be 
protected,,  by  the  instruction  from  capture,^  was  .tfntm- 
can  property,  and  not  Britishf  and  therefore  thaty  as  to 
the  latter,  the  capture  was  certainly  rightful. 

HABfSEf  contra. 

It  has  been  said^  on  the  part  of  tlie  captors^  that  the 
president  had  no  authority  to  issue  the  instruction  of 
28tli  August,  either  on  general  princijples,  or  under  the 
prize  act  We  contend  that  his  authority  to  iasu^  i^ 
may  be  established  on  either  of  these  grounds. 

1.  On  gen^eral  principles*  The  president,  as  com^^ 
mander  in  chief  of  the  army  and  navy  of  the  ,U,ni<^ 
States,  has,  in  time  of  war*  the  wlible  public  armed 
force  of  the  nation  under  bis  control,'  The  privateers 
of  the  Umted  States  constitute  a  part  of  the  public  arm- 
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•d  force :  this  appears  from  their  commissinnli,  without      thb 
which  tdiey  would  be  pirates.    On  general  principles^    thomas 
therefore,  the  president  was  authorized  to  issue  the  in-  oiBBolvst 
structicfki  in  question.  rock- 

well^ 
8.  By  the  8tb  section  of  the  prize  act^  the  president  mastbiu 
fs  authorized  to  establish  and  order  suitable  itislructions  ^^^m-m-^mm^ 
for  the  better  governing  and  directing  the  conduct  of 
the  privateers  of  the  United  States.  Mow  this  •<  govern- 
ing and  directing"  their  conduct^  wo  conceive,  may  be 
applied  as  well  to  the  designatifiri  of  the  objects  of  hoa- 
tiliry  as  to  thr  mode  of  attack,  &c.    it  is  applicable^  in 
our  opinion,  to  their  whole  conduct. 

But  it  is  contended,  that  tfie  present  case  is  not  em- 
braced in  the  instruqtioh.  ?!t  is  said  that  the  ship  did 
not  Sail  in  consequence  of  the  rejieal  uf  the  ortlers  in 
council.  What,  then,  we  would  asi^,  was  the  motive  for 
sailing  at  the  particular  time  this  vessel  sailed  ?  What 
could  have  induced  the  master  to  sail  after  knowledge 
of  tlie  war,  but  a  confidence  tliat  the  repeal  of  the  or- 
ders in  council  would  have  put  a^  perioci  to  hostilities  7 
It  is  well  knowii  that  such  a  confidence  did  exist  among 
the  merchants  in  England  generally,  and  that  it'  con- 
tinued until  it  WHS  ascertained  in  that  country  that  the 
repeal  of  the  orders  had  not  produced  the  expected  ef- 
fect. The  act  of  congress  of  2d  January,  1813)  remit- 
ting certain  fines,  forfeitures,  &c.  has  flxed  upon  the 
15th  of  September  as  the  period  when  it  wp.s  known  in 
England  that  this  eflTect  had  not  been  produced.  This 
vessel  sailed  on  the  16th  of  August  preceding.  We  m- 
sistf  thcrefoi*e,  that  notwithstanding  the  -  existence,  of 
hostilities  was  known  in  England  at  the  time  the  Tho- 
mas Gibbons  sailed,  yet  she  sailed  in  consequence  of  the 
repeal  of  the  orders  i;i  council. 

The  expression  in  Mr.  MuUroe's  letter  of  Slst  August, 
was  probably  accidental-— certainly  incidental,  and  not  a 
particular  object  of  tlie  letter. 

The  expression,  British  merehandixe,  in  the  instruc- 
tion of  28th  August,  was  not  intended  to  designate  the 
right  of  pn»perty,  but  the  kind  of  goods.    It  m  as  the  poli- 
cy of  Government  to  protect  British  as  well  as  Ameri- 
VOL.VIII*  W 
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THE      can  property  shipped  under  the  particular  circumstances 
THOMAS   mentioned  in  the  instruction. 

GIBBONS, 

ROCK-        PiNKNifify  on  the  same  side. 

WELI.9 

MASTER.       The  president  cannot  coerce  the  privateers  of  the  Unl- 
^.^..^.^....^  ted  States  to  do  what  he  pleases,  but  he  may  restrain 
them,  as  he  thinks  proper. 

It  has  been  said  that  the  license  under  which  this  ves- 
sel sailed,  was  issued  after  knowted.^  of  the  war  in  En- 
gland. This  must  be  a  mistake :— 4t  is  dated  on  the  21st 
of  July,  1812,  when  the  war.  was  not  known  in  Englaind  ; 
and  it  is  to  be  presumed  that  it  was  issued  at  the  time  it 
bears  date.  Bering  issued,  therefore,  before  knowledge  of 
the  war,  it  does  not  give  a  hostile  character  to  the  vessel. 

Harper.  'The  property  is  vested  in  the  captors  only 
-when  UgqUy  taken,' it  is  vested  submoia. 

Story,  J.  That  is  the  rule  as  laid  down  in  the  opi- 
nion of  the  Court  deli  vered  this  moroing  in  the  case  of  the 
Sally:  Theprizeact  vestsonly  property  lawfully  captured. 

Jones,  in  reply. 

The  captors  may  be  punished,  if  guiliy ;  but  the  cap- 
tured property  must  vest  in  them  notwithstanding.  The 
instruction  applies  only  to  Amorican  vessels:  but  the 
liceiise,  we  still  contend,  gave  the  vcsselin  question  » 
hostile  character. 

Where  the  instruction  speaks  of  British  merchandize, 
tlie  meaning  is,  British  merchandize  belonging  to  Jimer^ 
ican  cUiccens.  This  construction  is  consistent  with  all 
the  acts  of  congress  on  the  subject,  especially  the  act  of 
2d  Janifarj',  remitting  forfeituri»s,  kc.  It  is;  consistent 
also  with  Mr*  Russell's  declarations  to  the  British  mer- 
chants.   See  2d  voL  of  reports  ofcommUtus,  jk  SO, 

Wednesday,  March  leth.^ 

Jibsent  MARsaAix,  Ch.J,  and  Vousaon,  J. 

S'X^RT,  J.  delivered  the  apinion  of  the  Court 
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The  ship  TJiomas  Oibbahs,  laden  with  a  cargo  of  BrU      tub 
i^ish  manufstcturcs,  on  account  of  British  and  American    thomas 
merchantsy  sailed  from  Liverpaol,  in  Great  Britain,  on  gibbons^ 
the  I6tli  August,  1812,  bound  for  Savannah,  in  Georgia,     rock- 
and  was  captured  on  the  12th  of  the  ensuing  October,  on     well, 
■the  high  seas,  offTybeelight-hpuse,  by  the  private  arm -master. 

ed  vessel  4tas9  Thomas  M.  Newhall,  commander,  and, -^---r 

on  the  same  day  brought  into.  Savannah  as  prize  of  w  ar. 
The  ship  sailed  from  Liverpool,  under  the  prote/^tion  oi 
a  special  license,  dated  the  21vSt  of  J  uly  1812,  granted  by 
lord  Sidmouth,  by  order  of  the  privy  council,  Whereoy 
the  ship  and  cargo  were  protected  from  British  capture, 
not  bnly  on  the  voyage  to  the  United  States,  but  also  on  tlic 
return  voyage  to  Liverpool,  in  case  the  master  should  not 
be  permitted  to  land  the  cargo  in  the  United  States ;  and 
the  master  was  further  allowed*  in  case  of  return,  to  re- 
ceive his  freight,  and  proceed  in  ballast  to  any  port  not 
blockaded. 

The  commission  of  the  Atas  was  granted  on  the  2^th 
of  September,  1812,  accompanied  by  a  copy  of  the  pre- 
sident's instruction  of  the  28th  of  August,  1812* 

A  libel  was  filed  in  the  District  Couii;  of  Georgia,  up- 
on which  regular  proceedings  were  had  against  the  ship, 
as  prize  of  war.  The  respondents  inteVposed  their  claims 
and  the  district  attorney  also  interposed  a  claim  in  be<-^ 
half  of  tlie  United  States.  At  tlic  ht  aring,  the  district 
Court  dismissed  the  libel  of  the  captot*s,  and  upon  apjYeaU 
the  decree  was  affirmed  in  the  Circuit  Court. 

The  principal  question  which  has  been  moved  at  bar* 
is,  whether  the  capture  of  the  ship  was  lawfid :  and  that 
depends  upon  the  authority  of  the  president  to  issue  that 
instruction,  and  upon  tlie  true  construction  of  it,  if 
rightfully  issued. 

As  to  the  antliority  of  the  president,  we  do  riot  think 
it  necessary  to  consider  how  far  he  would  be  entitled,  in 
his  character  of  cimmander  in  chief  of  the  army  and  na- 
vy of  the  United  States,  independent  of  any  statute  pro- 
vision, to  issue  instructions  for  the  government  and  di- 
rection of  privateers.  That  question  would  deserve  grave 
cousMcration :  and  we  shoulA  hot  be  disposed  to  entertain 
the  discussion  of  it,  unless  it  become  unavoidable.    In  the 
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THE      case  at  bar^  no  decision  on  the.  point  is  necessary;  be- 
THOMAS  cause  we  are  all  of  opinion  that#  under  the  eiglith  section 
oiBBONSy  of  the  prize  act  of  1812,  ch.  107,  the  president  hati  full 
BOCK-'     authority  to  issue  the  instruction  of  the  :28th  of  August. 
-WBLL,    That  section  provides,  that  the  president  shall  he  author- 
MASTER.  ized  <<  to  establish  and  order  suitable  instructions  for 
——the  bettor  governing  and  directing  the  conduct''  of  }»fi- 
*   vate  armed  yessds  commissioned  under  the  act,  their 
officers  and  crews.    The  language  of  this  provision  is 
very  generali  and  in  our  opinion  it  is  entitled  to  a  liber- 
al construction,  both  upon  the  manifest  intent  of  the  legist 
lature,  and  the  ground  of  public  policy. 

It  has  been  argued,  that  privateers  acquire  by  their 
commissions,  a  ^general  right  pf  capture  under  the  prize 
acts,  which  it  is  not  in  the  president's  power  to  remove 
or  restrain,  while  the  cimimissiun  is  in  torce ;  that  there- 
fore  his  right  to  issue  instructions  must  be  construed  as 
subordinate  to  the  general  authority  derived  from  the 
commission ;  and  that,  in  this  view,  his  instruct^nus 
should  extend  only  to  the  internal  organization,  disci- 
pline and  conduct  of  privateers. 

We  cannot,  on  mature  deliberation,  yield  assent  to 
this  argiimeut.  It  is  very  clear  that  the  president  hasy 
under  tlie  prize  act,  power  to  grant,  annul  and  revoke^ 
at  his  pleasure,  the  comnriissions  of  privateers  ,•  and  by 
the  act  declaring  war,  he  is  authorized  to  issue  the  com- 
migaion  in  surh  fcuni  as  he  shall  deem  fit.  The  right  of 
capture  is  I'utirely  d^Ti  v^»d  from  the  1  w :  It  is  not  a!»  ab- 
solute, vested  right  wlnrh  cannot  he  taken  away  or  mo^ 
difiedhy  law ;  It  is  a  limited  right,  which  is  subject  to  all 
the  restraints  which  the  le^i^latur**  has  imposed,  and  is 
tn  be  exercised  in  the  nianner  which  its  wisdom  has  pre- 
jicrihed.  The  commission,  theref  ire,  is  to  be  taken  in  its 
general  terms,  with  reft  r^i;re  to  the  Ia\vs  under  which  it 
emanates,  an'J  as  containing  within  itself  all  the  qualifi- 
cations anfl  restrictions  which  the  acts  giving  it  exist- 
ence have  presrribed.  In  this  view,  the  commission  is 
qualified  and  restrained  by  the  power  of  the  president  to 
issue  instructions.  The  privateer  takes  it  subject  to  such 
power,  and  contracts  to  act  in  obedience  to  all  the  in- 
structions which  the  president  may  lawfully  promulgate. 

Public  policy^  alsoi^  would  confirm  this  constructioB, 
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It'hM  been  thc^reat  object  of  evenr  maritimd  nation  to  rer      im 
strain  arid  regulate  the  conductuf  its  privateers:  They  are  thomIs 
watcaed  wif,U  great  anxivtj^  and  yigilance,  because  they  eiBBWi^ 
may  ofceii  involve  the  natjoni  by  irregularities  of  conduct^     bock* 
in  serioas  contrtiversies^  not  only  with  publie  enemies,    ir&iXf 
b|it  ilsD  with  neuti'als  and  allies.'    If  apowerdid  notex-  mastsb* 
ist  to  rs^strain  their  operations  in  'M'kr,  tliapubtic  faiflf     ■  >" 

might  be  violatt^dy  cartete  and  flags  of  trtice  might  be  dis- 
regartlf  d|  and  endless,  codbarrassmente  arise  in  the  nego* 
tiation!^  wirh  foreign  powers.  Considerations  of  .this 
weiglit  and  importance  are  not  lightly  tt>  be  disregard* 
ed ;  'md  when  the>language'  of  the  act  is  so  broad  and 
compivhensiVei  we  should  not  feel  at  liberty  to  narrow 
or  weaken  its  force  by  a  construction  not  pressed  by  the 
lettPTy  or  the  spirit;  or  the  policy  of  the  daose.  On  tl^ 
wht)l'9  we  are  all  of  opinion  that  t^e  instruction  of  the 
pr«^ideiit  of  the  28th  of  August,  is  within  the'authority 
deligated  to  him  by  the  prize  act 

But  it  is  argued,  that,  admitting  its  legal  validity,  this 
instt  uction  cannot  protect  the  ship  and  cargo  from  cap* 
ture  as  prize  of  war,  because  the  cargo  was  shipped  a(te^ 
a  full  knowledge  of  tlie  war,  and  not  ^in  consequence  of 
the  alleged  rep6al  of  the  British  orders  in  council/' 

We.  are  of  a  different  opinion*  We  think  that  a  ship* 
ment  made  even  after  a  knowledge  of  tKe  war^  may  well 
be  deemed  to  have  been  made  in  consequence  cf  the  re- 
peal of  the  ord<>rs  in  council,  if  made  within  so  early  a 
period  as  wqruld  leave  a  reasonable  presumption  that  the 
knowledge  of  that  repeal  would  induce  a  suspension  of 
hostilities,  on  the  part  of  the  United  States.  Congress 
have  evidently  acted  upon  this  principle ;  and  t)ave  them- 
selves fixed  the  time,  (the  1  Mb  of  September,i812.)  before 
which,  shipments  miglit  be  reasonably  made  upon  the 
faith  of  that  presumption.  wJcf  of^  January  ISiS.  ch- 1*9.^ 
We  are- not  inclined  to  hold  a  leds  liberal  constnrction  in 
favor  of  the  acts  of  individuals  procoedihg  from  a  confi- 
dence in  the  avowed  intentions  of  the  government. 

It  is  further  afgued,  that  the  ship  was  not  within  the 
description  of  vessels  intended  by  the  instruction  to  be 
exempted  from  capture,  because  she  was  enga^ged  in  an 
illi'Mt  intercourse  with  the  enemy,  under  an  eneroj  pass- 
port, atid  therefore  was  quasi  enemy  property.    We 
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THE      cannot  assent  to  this  argument.    The  vessels  exempted 

THOMAS  fi*om  capture  are  ^f  vessels  belonging  to  citizens  of  the 

GIBBONS,  United  States^  coming  from  British  ports  to  the  United 

KocK-     States/'    The  ship,  in  this  case^  was  duly  documented 

VTBiLL^    as  an  American,  was  coming  to  the  United  States,  and 

MASTEB.  from  a  British  port.    How  can  it  be  possible  to  bring  a 

— —  case  more  perfectly  within  the  terms  of  the  description  I 

The  argument  proceeds  upon  the  supposition  that  by  the 
mere  act  of  illicit  intercourse,  the  property  of  an  Ameri* 
can  citizen  becomes  divested  ipsofacUt ;  but,  in  point  of 
law,  this  is  not  tiie  operation  of  the  rule.  The  property  is 
only  liable  to  be  condemned  as  enemy  property,  or  as 
adhering  to  t!ie  enemy,  if  rightfully  captured  during,  the 
voyage.  But  it  has  never  been  supposed  that  the  docu- 
mentary character  of  the  ship  itself,  or  the  character  of 
th^  owner,  were  completely  changed  f  ^r  every  other  pur- 
pose. It  is  sufficient,  however,  in  our  opinion,  that  no 
such  distinction  as  that  assumed  in  the  argument,  is  to 
be  found  in  the  insti*uction  itself;  and  we  therefore  hold 
tlie  case  within  the  natural  and  oi*dinary  import  of  the 
language. 

It  is  further  argued,  that,  at  all  events,  the  projierty 
intended  to  be  protected  by  the  instruction  from  capture^ 
was  American  property,  and  not  British  property ;  and 
tlierefore  that,  as  to  the  latter,  the  capture  was  riglit- 
fid.  l^iis  is  a  question  of  some  difficulty ;  but,  on  full 
consideration,  a  majority  of  the  Court  are  of  opinion 
that  the  instruction  meant  to  protect  all  British  mer- 
chandize on  board  an  American  ship,  without  any  ex- 
ception on  account  of  British  proprietary  interest.  It 
was  supposed  that  British  as  well  as  American  mer^ 
chants  might,  upon  the  repeal  of  the  orders  in  council, 
be  induced  to  make  sliipinents,  upon  the  faith  that  ^uch 
repeal  would  suspend  the  further  operations  of  hostilities. 
The  government  meiint  to  reserve  to  themselves  tie 
ultimate  disposal  of  such  property,  in  order  that  they 
might  i*cstore  or  condemn  it,,  as  public  policy  or  the 
national  interests  might  require.  This  construction  is 
supported  and  confirmed  by  the  act  of  congi*es£|,  of  13th 
July,  1813,  ch.  10,  which,  after  relinquishing  all  the 
right  and  title  of  the  United  States,*  to  tlie  property  of 
British  subjects,  captured  on  the  high  seas  and  shipped 
fi'om  British  ports  since  the  declaration  of  wai*,  express- 
ly excepts  such  iiroi>crty  as  liad  been  captured  in  viola- 
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lion  of  the  presidents  instraction  of  tlie  28tli  of  August^      tub 
1812.    In  giving  this  construction,  therefore,  we  arc  thomas 
satisfied  that  we  conform  to  the  import  of  tlie  language  GiBseirs, 
of  the  instruction,  apd  do  not  contrarene  any  policy     bock- 
avowed  by  the  government  itself.  wei^l, 

MASTEB. 

On  the  whole,  we  are  of  opinion  that  the .  decree  of . — — 

the  Circuit  Court,  dismissing  the  libel  of  "the  captors, 
ought  to  be  affirmed,  and  that  the  cause  should  be  re- 
manded to  the  Circuit  Court  for  further  proceedings 
as  between  the  United  States  and  the  Claimants. 


PRINCE  V.  BARTLETT.  *^**' 

March    l6Ur. 


lunuatit    to 


£RR0R  to  the  Supreme  Judicial  Coui*t  of  Massa^ 
chuscttSy  in  an  action  of  trover  in  which  was  involved  in  case  of,  iD« 
the  construction  of  the  acts  of  congress,  giving  to  the  J^^Tf^^^  *® 
United  States  a  right  of  priority  in  payment  of  the  debts  Jre  not  e*!S 
due  by  insolvent  debtors.  tiedtopriontf 

f>f  pttyment. 

The  case  was  subniitted  to  the  Couil  without  arp^u-  f^iveucy  be  J 
ment,  and  is  fully  stated  in  the  opinion  which  was  deliv-  IfP**  "!^  , 
cred  as  follows,  by  v!::;"  Zu 

ffstctl  hy  some 

Du  VAIX,  J.  'l^o-  '«^t  »«t  of 

the    debtor 
p»i 

The  material  facts  upon  the  record  arc  these  :  ^' 

On  the  4th  of  June,  1810,  sundry  goods,  wares  ^nd 
merchandize,  the  pi-operty  of  Wellman  and  Roprs,  were 
attached  by  the  deputy  of  Bailey  BaiiJett,  sheriff  of  the 
county  of  Essex,  state  of  Massachusetts,  by  virtue  of 
certain  writs  of  attachment  sued  out  by  several  credi- 
tors of  Wellman  and  Ropes. 

On  the  18th  day  of  September,  18i0,  two  several 
executions  issued  on  judgments  recovered  by  the  United 
States  against  Wellman  and  Ropes,  at  the  September 
term,  1810,  of  the  district  Court  held  at  Salcm,  on  iiiciv 
joint  and  several  bond  for  duties  at  the  custom  house. 
I'he  actions  in  which  these  judgments  in  favor  of  the 
United  States  were  rendered;  were  first  commenced  on 
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the  day  of  August,  1810;  but  no  attachment  of 
property  was  made,  thereon  i-— on  the  19th  da>  of  Sep- 
tember loiiowingy  two  8U218  of  attachmefif,  in  favor  of 
the'  United  States,  one  against  Wcllman  and  erne  against 
-  Ropest  issued  in  due  form  of  law,  directed  to  thei  mar- 
shaJi  of  the  district  or  his  deputy  i*etttrnable  to  the  dis- 
trict Court  to  be  heid  in  December  then  next  ensuing. 

.  Op  the  11th  of  October, 'in  the  same  year,  the'goodst 
wares  and  merchandize  befiirementioned  being  in  cus- 
tody of  Bartleh  a  sheriflTbf  the  coimt>,  and  in  a  '<tore 
hired  by  him  for  thapurpose^  Sprague,  one  of  the  Ap- 
pellants, and  deputy  of  PHnce,  the  marsiial,  after  the 
refusal  of  the  sheriff  to  piien  the  store,  forcibly  bi-okc 
into  it  and  seized,,  attachcMi  and  conveyed  away  the  pro- 
perty which  had  bren  attached  by  the  sheriff  in  tiie  man- 
ner beftirc  stated,  by  virtue  of  the  executions  and  writs 
of  attachment.in  behalf  of  the  United  States  and  disposed 
of  it  in  satisfaction  of  the  judgments* 

WeUman  and  Ropes,  continued  in  busine-ss  until  the 
aforesaid  4th  day  of  June^  and  then  failed ;  and  tlien  were 
and  ever  since  have  continued  to  be  debtoiv  unable  to 
pay  tlioiv  debts.  AVclIman  has  continued  at  his  usual 
place  of  abode  in  Saleni  ever  since  his -failure,  and  has 
not  for  any  whole  day  confined  himeelf  within  his  house^ 
but  has  sometimes  kept  bis  person  within  doors,  and 
had  his  doors  fastened,  and  occasionally  used  other  yI- 
gilance  and  caution  to  avoid  any  arrest  of  his  iierson 
for  Xwo  or  three  weeks  next  following  the  sahl  4tb  day 
of  June,  Ihjt  has  never  bciJrt  arrested  by  any  officer,  or 
pursued  for  that  purpose  :  Ropes  has  always  continued 
at  l^ge  in  Salem,  and  has  never  confined  or  concealed 
himself  from  his  creditors  at  any  time* 

An  action  of  trover  was  commenced  by  Bartlett,  the  . 
sheriff,  for  the  property  by  him  attached  as  aforesaid^ 
against  Prince  and  Sprague,  who  had  thus  forcibly  dis- 
possessed l.im  of  it,  in  the  Couit  of  eommon  pleas  in 
Essex  county,  where,  upon  trial,  judgment  was  ronder- 
icd  in  favor  of  the  Defendants.  An  appeal  was  prayed 
and  granted  to  the  Supreme  Judicial  Court  of  the  com- 
monwealth of  Ma^s«ichusetts,  and  at  November  term 
1811,  thiS  cause  came  on  to  be  tried  upon  the  facts 
before  stated.    Upon  the  plea  of  not  guilty  and  iasue^ 
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the  counsel  rc»r  Prinre  and  Sprague  insisted  that  the 
several  matters  su  aliegeil  and  proved  in  evidence  on 
their  part  was  suificit  nt  to  maintain  the  issue  on  their 
part,  and  to  hat  the  Plaintiff  of  his  action.  This  was 
denied  hy  the  counsel  for  the  Plaintiff,  and  the  ju^ge 
who  sat  on  the  trial  delivered  his  opinion  to  the  jiirj, 
tliat  the  several  matters  produced  and  proved  on  the 
part  of  the  Defendants,  were  not  upon  the  whole  case 
sufficient  to  maintain  the  issue  on,  ihf  part  of  the  De- 
fendants, and  to  bar  tlie  Plaintiff  of  his  acti<jn.  With 
this  direction  the  jury  fi)iind  a  verdict  for  the  Plaintiff^ 
and  S  10,240.  69  damages. 

To  this  opinion  of  the  C(»urt  an  exception  was  taken 
and  the  proceedings  removed  hy  writ  of  error  to  this 
Court. 

The  sole  question  for  tue  consideration  of  this  Court 
is  whether  the  priority  to  which  the  United  States  are 
entitled  by  lav/,  attaches  in  this  case. 

This  priority  is  given  by  the  5th  section  of  the  act 
of  the  3d  of  Maixh,  1797,  ch.  74.  It  is  also  given  by 
the  6bil\  set^tiiin  o.f  the  collection  Inw  in  the  words  fol- 
lowing :  <♦  and  in  all  cases  of  insolvency,  or  where  any 
estate  in  the  hands  of  the  cxc^jcntors,  aclnoinistrators  op 
assigns  shall  be  insufficient  to  pay  all  the. debts  due 
from  the  deceased,  the  debt  or  debts  due  to  the  United 
States  on  any  such  bond  or  bonds  shall  be  first  satisfied.*' 
In  the  same  section  the  legislature  explain  their  mean- 
ing  of  insolvency  by  declaring  that  it.  shall  be  deemed 
to  extend  as  well  to  cases  in  wliich  a  debtor,  not  having 
sufficient  property  to  pay  all  lis  debts,  shall  have  made 
a  voluntary  assignment  thereof,  for  the  benefit  of  his 
creditors,  or  in  wiiich  the  es  ate  and  effects  of  an  ab- 
sconding, concealed  or  abs(?nt  debtor,  shall  have  been 
attached  by  process  of  law,  as  to  cases  in.  which  an  act 
of  legal  bankruptcy  shall  have  been  committed. 

At  present  there  i^  no  existing  bankrupt  law  in  the 
United  States ;  but  in  many  of  the  states  provision  is 
made  by  law  for  the  relief  of  insolvent  debtors.  In  the 
act  of  congress  of  the  4th  of  August,  1790,  the  word 
insolvency  only  is  used.  In  the  arts  lately  passed  on 
the  same^ subject  the  words  insdvencif  afid  bankruptcti 
TOL.  VIII.  !^!i 
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PRixcE    are  both  adopted  and  appear  to  be  used  as  synoitymoua 
V*        terms. 

BART- 
LETT,  ft  is  admitted  that  the  property  seized  by  the  attach- 
^iii— — —  ments  and  executions  before  stated  was  insufficient  to 
satisfy  the  several  claims  exhibited;  and  that  Wellman 
and  Ropes  were  unable  to  pay  their  dtbts,  but  it  does 
not  appear  that  their  property  was  attached  as  the  ef- 
fects of  ab  conding,  concealed  or  absent  debtors;  nor 
does  it  appeary  or  is  it  even  allej^^d  that  they  or  either 
of  them  have  made  a  voluntary  assignment  of  their  pro- 
perty fpr  the  bent'fit  of  their  crediiors ;  nor  is  it  alleged 
thateifher  of  them  has  committed  an  act  of^egal  bank- 
ruptcy. It  appears  to  be  t^K",  true  construction  of  the 
act  to  confine  it  to  the  cas^s  of  insolvency  specified  by  the 
legislature.  Insolvency  must  be  understood  to  mean 
a  legal  and  known  insolven  *y  manifested  by  some  noto- 
rious act  of  the  debtor  pursuant  to  law :  not  a  vague 
allegation,  whirh^  in  adjusting  conflicting  claims  of  the 
United  States  anf^  individualsi  against  debtors  it  would 
be  difficult  to  ascertain. 

The  property  in  question  being  in  the  possession  of 
the  sheriff  by  vit*tue  of  legal  process,  before  the  issuing 
the  writ  on  beh&if  of  t!ie  United  Stales,  was  bound  to 
satisfy  tlic  debts  for  which  it  was  taken ;  and  the  rights 
of  the  individual  creditors  thus  acquired  could  not  be 
defeated  ()y  the  process  on  the  part  of  the  United  States 
subsequently  issued. 

The  Court  is  of  opinion  that  priority  does  not  attach 
in  this  case,  and  that  there  is  no  error  in  the  judgment 
of  the  Supreme  Judicial  Court  of  the  commonwealth  of 
Massachusetts. 

.Tuilgmcnt  affirmed. 


THE  ST.  LAWRENCE,  Webb,  master. 


in  '^to^n'^ne-     "^^^^  ^^'^''  *"  appeal  from  the  sentence  of  the  United 
S^mj's  MunUT  States  Circuit  Court  for  tbe  district  of  New  Hampshire 
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The  material  facts  of  the  case  were  as  follow :  vhk 

ST.  LAW- 

The  ship  8t  Laxvrence,  Silas  Webb  ma^Pf  was  cap-    rencb^ 
turedt  on  the  20th  of  June  IHiS,  by  tli^*  priirate  armed     iVeb^^ 
vessel  Jbaericoi  and,  with  her  cargOf  libelled  as  pri^e,  in  masteb. 
the  District  Court  of  New  Hampshire.    On  the  proceed-  ^ —  -«^-i«. 
iflgs  which  were  had  there»  it  appeared  that  the  St.  Law  a^ter  know- 
rence,  owned  by  Robert  Dickey  of  New  York,  and  Hugh  J^f^,^  ^ 
Thompson  of  Baltimore,  arnired  at  Liverpool  from  Swe*  bnaging  from 
den  in  April  1813,  with  a  cargo  of  iron  ^nd  deals. '  In  a^'^ar^^^t- 
the  mf»nth  of  May  1813,  the  agent  of  Dickey  and  Thorn-  ing  ^efly  of ' 
sqbmtered  into  a  contract  for  the  sale,  of  the  St.  Law-  ?"SJ?J  R*"^ 
rence,  with  the  house  of  Ogden,  Richards  and  Selden  of  fccaUon^iT^ 
Liverpool,  the  contract  to  be  ratified  or  dissifiinned  by  prae  of  war. 
Dickey  and  Thompson,  and  the  bill  of  sale  t«  be  execu-  p"^tvi^ 
ted  by  them,,  in  oaseof  affirmancf ,  to  Andrew  Ogden  and  u  appears  to 
James  Heard  of  New  York,  or  either  of  them.     On  the  \^l^^  "' 
5th  of  May  1813,  a  license  was  granted  by  the  privy  and  fraadu- 
council  of  Great  Britain  to  Thomas  White, of  London,  ^®"^»^**.^ 
Md  others,   permitting  them  to  expoi*t,  direct  to  theJJhcr  n!^ 
United  States,  an  enumerated  cargo  in  the  St.  Lawrence,  ciout  rircam* 
provided  she  cleared  out  before  thelastday  of  that  month.  "^^^^ 
On  the  30th  of  May  1813,  she  sailed  fi\>m  Liverpool  for  fusing  furttDer 
the  United  States,  with  thecargospecifie4iuthe  **^^"se.^™<*^j^^ 
Mr.  Alexander  M'Gregor  and  his  family  were  passen-  supp^n^i^ 
gers  on  board.  pe«"  to  be 

owiDgtoaeei- 
dent  or  mis- 

Upon  the  retui*n  of  the  monition  in  the  District  Court,  tnke  and  no 
Andrew  Ogden  interposed  a  claim,  in  behalf  «f  himself  ^^^^^^J^^ 
and  M'Gi'cgor,  to.  the  ship  ami  part  of  the  cargo.    He  sunces  appear 
also  claimed  another  part  of  the  cargo  as  his  sole  proper«»  jp  ^®  *^*^  - 
ty.    He  likewise  interposed  a  claim  in  favor  of  Selah  niay^aUov 
Strong  and  Son — of  Jolin  Wliitten-^f  the  firm  of  How-  cd. 
ard,  Phelps  &  Co. — of  Abraham'  and  Gporge  Smedes— >« 
of  Peter  and  Ebenezer  Irving  &  Co. — of  Hrnry  Van 
Wart^— of  Irving  and   Smith — of  Jahez  Harrison — of 
Hugh  R/roler— and  of  Thomas  C.  Butler.    This  claim 
was  an  affidavit  of  Mr.  Ogden,  in  which  he  swore  that  he 
-had  not  a  fidl  knowledge  of  the'  conrem^  of  all  the  per- 
sons for  whom  he  claimed,  but  verily  and  M\y  believed 
that  many  of  the  said  goods  on  board  thft  St.  Lawrence 
were  sent  in  payment  of  debts  due,  previoiis  to  the  war, 
to  Kevei*al  of  the  persons  for  whom  l\e  claimed.    This 
claim  was  filed  on  the  i7th  of  A^igust,  1813, 
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THS  William  Penniman  of  Baltimore^  also  interposed  a 

ST*  LAW-  elaitii  for  five  chests,  of  merchandizey  which  he  swore 

|i£:vcE»    were  pun^hased  for  him  by  John  Bamet  of  London,  prior 

Vfj&BBt    to  the  war,  witii  fun  <:s  whicii  he  had  in  England  eighteen 

MASTiiB.  months  before  the  d^Tlaration  of  war,  and  in  pursuance 

M«i<-— — — *  of  orders  giv<en  by  him  nine  months  previous  to  that 

eveot.    He  also  swore  that  he  had  at  Baltimore,  the 

original  invoice  of  the  purchase  of  said  goods,  and  other 

documentary  evidence  to  prove  the  aforesaid  fact. 

There  was  also  a  claim  of  the  master  for  two  cases 
and  five  trusses  of  merchandize,  and  six  bolts  of  russia 
duck. 

In  none  of  thc^e  claims  was  there  a  designation  of  the 
piarks  or  numbers  of  the  casks,  bales,  or  cases  which 
belonged  to  the  different  parties  for  whom  the  property 
was  claimed. 

The  master,  in  answer  to  the  12th  standing,  interro- 
gatoi7,  said,  that  for  the  names  of  the  respective  ladem, 
he  referred  to  the  bills  of  lading.  That  the  goods  were 
mostly,  if  not  all,  consigned  <<  to  order.''  That  the  goodis 
w^re  to  be  delivered  to  order,  at  such  place  as  the  own-r 
ers  or  consignees  should  appoint ;  but  that  he  did  not 
know  what  interest  any  of  the  consignees  or  the  shipper 
might  have  in  the  goods. 

In  answer  to  the  iJSth  interrogatory,  the  captain  sta- 
ted that  his  letter  bags,  two  in  number,  had  been  taken 
possession  of,  and  sent  to'  the  custom  house :  and  that,  as 
to  any  letter  he  had,  directed  to  the  consignees  or  oMm- 
ers,  he  had  done  what  he  had  a  right  to  do;  and  that  all 
bis  other  papers  bad  bee.n  forcibly  taken  away. 

By  Mr.  M'Gi'egor's  answer  to  the  9th  interrogatory, 
it  appeared  that  he  was  interested  one  half  part  in  the 
ship ;  that  his  sole  object  in  becoming  interested  in  the 
ship  was  that  of  returning  to  the  United  States;  that  he 
als<^  owned  one  half  of  tiie  copperas  arid  of  the  earthen 
ware  on  board,  shipped  by  Ogden,  Richards  and  SeldeUf 
and.  '^6  he  believed,  one  half  of  the  coal,  but  that,  as  to 
the  last  article,  he  was  not  positive,  no  invoice  of  said 
goods  having  been  delivered  to  the  deponent 
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In  velatfon  to  the  vessel,  Mr.  McGregor  deposed,  that      tbe 
the  only  document  relative  to  the  sale  of  the  ship,  he  be-  st.  law- 
lie?ed  to  be  a  letter  to  the  former  owners  from  their    benob^ 
age^ht,  requeisttng  them  to  make  a  bill  of  sale  transfer-     webb^ 
ring  said  ship  to  Andrew  Ogden  and  James  Heard,  or  mastbh^ 
either  of  them,  which  he  gave  to  Andrew  Ogden.  .»«.—i««^ 

It  appeared  further,  from  the  examination  of  Mr. 
M'Gregor,  thai  he  was  born  in  Scotland,  wa«  naturaliz- 
ed in  the  Unit<^d  States  in  1795,  had  lived*  the  last 
seven  y.ears,  in  Liverpool  and  was  returning,  in  the  St. 
Jiawrence^  with  his  family,  to  the  United  States. 

The:  goods  claimed  by  Ogden  as  his  sole  property 
were  shipped  by  the  house  of  Ogden,  Richards  and  SfA- 
ijen.  The  two  gentlemen  last  named  resided  at  Liver- 
pooL 

The  District  Coiirt  condemned  the  St  Lawrence  and 
all  the  cargo,  except  the  parts  claimed  by  M'Gregor  and 
the  master.  Both  parties  appealed  from  this  decree  to 
the  Circuit  Court,  where  the  ship  and  whole  cargo  were 
condemned.  From  this  decree  the  Claimants  appealed 
to  the  Supreme  Court,  where  the  cause  was  argued  by 
Irving  and  Webster  for  the  Claimant9,  aiid  Pitm ak 
for  the  captors. 

Irving,  for  ail  ilifi  CULimants  except  McGregor  and 
Fenniman. 

It  i^  contended^  on  the  part  of  the  Claimants  gene- 
rally, 

1.  That  the  ship  St.  Xawrence,  being  an  American 
vessel,  owned  and  navigated  wholly  by  citizens  of  the 
United  States,  and  being  on  her  return  to  the  United 
Stated,  withacargo  owned  wholly  by  American  citizens, 
cotdd  not  legiaiy  be  siibjept  to  capture  by  American 
qroicers. 

2.  That  the  character  of  m  American  citizen,  whe- 
ther native  or  naturalized,  is  not  rendered  hostile  by  his. 
residence  in  a  hostile^  country,  if,  within  a  reasonable 
time  after  the  declaration  of  war,  he  withdraws  with  his 
funds  from  the  hostile  country  and  returns  to  his  owp  : 
and  that  he  has  a  right  so  to  withdraw. 
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rrns  a.  That  a  citizen  of  the  United  states,  not  resident  in 

«T.  LAW-  the  enemy  country,  has  also  a  right,  after  the  deciara- 

K£NC£,  tion  of  war,  to  withdraw  his  fun&,  within  a  reasonable 

WEBB,  time,  from  tliat  country. 

MASTER. 

— 4.  That  if  the  Courts  below  were  not  satisfied  tliat  th^ 

profiertv  claimed  was,  bonajide,  pro])erty  of  Amt-ricaa 
citizens,  fairly  purchased  and  shipped,  the  said  Courts 
ought  to  have  let  the  Claimants  into  further  proof  fully 
to  establish  that  fact ;  and«  as  they  refused  so  to  do, 
that  the  Claimants  ai*e  entitled,  in  this  Court,  to  the 
same  privilege. 

The  arfirnment  will.be  confined  to  this  last  point 

it  will  probably  be  urged,  on  the  part  of  the  captors, 
that  the  secreting  of  papers  by  the  master  is  good  ground 
for  refusing  us  fui-ther  proof.  We  contend,  that  as  the 
master  was  only  the  agent  of  the  Claimants  to  navigate 
the  ship,  his  act  is  not  sufficient  to  justify  the  Codrt  in 
such  refusal.  On  this  point  the  Court  is  referred  to  the 
following  authorities.  1  Aob*  100, 119,  The  Concordia. — 
id.  109, 129,  The  Hoop,  De  Vries^  master. — id.  SB,  102, 

The  Bemon 2  Rob.  296,  862,  The  PoUy.-^Chittfs  Law 

of  J^lutionSf  Jlpp.  303. — 2  JZoi.  87,  104,  Tke  Rising  Suiu 
The  last  case  goes  also  to  show  that  a  claim  may  be 
made  by  an  agent:  and  that  too,  without  clealy  distin? 
guishing  the  rights  of  each  particular  Claimant.  See 
also,  Doug.  614,  Le  Caiicc  v.  Eden. 


Webster,   for   McGregor  and   Penniman — several 

Claimants. 

1.  McGregor  claims  half  the  ship  and  part  of  the 

cargo* 

We  contend  that  a  distinction  is  to  be  taken  between 
an  American  citizOi,  domiciled  in  England  at  the  break- 
ing out  of  the  war,  withdrawing  his  funds,  and  an  Ame- 
incan  citizen  who  goes  to  England  after  the  declaration 
of  war,  for  the  same  purpose.  That  the  former,  whe- 
ther a  native  or  naturdized  citizen,  has  a  right  (knd 
l)crhaps  it  is  his.  duty)  to  return  to  the  United  States 
with  his  effects.  If  he  has  no  such  rigiit,  why  should 
the  law  of  nations  have  provided  a  reasonable  time  for 
removing  in  case  of  war  ?    This  rule  of  the  law  of  na- 
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tions  has  been  founded  upon  the  necessity*  of  the  caset      thb 
and  upon  the  hstrdship  which  would  attend  the  want  of  st.  law 
such  a  rule*    A  citizon  of  one  country  may  lawful!^  go    RSNCEy 
to  any  other  country » in  time  of  peace,  and  take  up  his     webb, 
residence  there;  and  it  would  be  very  hard  if  he  must  masteb* 
suffer  by  the  sudden  and  unexpet^ted  breaking  out  of  a  — .^i.— — 
lyar-^an  event  over  which  he  bad  no  control.    A  neu- 
tral would  be  permitted  to  withdraw  bis  funds  in  such 
a  case ;  and  if  we  should  allow  the  privilege  to  neutrals* 
why  should  we  deny  it  to  our  own  citizens  ?    1  Rob.  1, 
The  VigUantia.    1  Bos.  and  PvL  355^  BeU  v.  OUson. 

The  case  of  JSscotb  cited  in  the  Boopf  1  Boh.  ±6B,  196^ 
may  perhaps  be  thought  to  make  against  our  claim. 
But  the  cases  are  ntit  alike.  In  tbat  case»  Escott  seM 
for  his  property :  here,  McGregor  came  with  his. 

A  character  gained  by  residence,  is  lost  by  non-resi- 
dence. When  McGregor  ceased  to  reside  in  England^ 
his  character^  if  hostile  before,  no  longer  continued  hos- 
tile. That  it  was  not  his  intention  to  cofitiriue  his  resi- 
dence in  England,  is  clearly  evidenced  by  his  actual  re- 
turn to  the  United  States  with  his  family. 

With  regard  to  his  half  of  the  sbip»  we  contend  that 
if  he  had  a  right  to  return,  he  had  a  right  to  use  the 
means  necessary  for  that  purpose — ^be  had  a  right  to 
purchase  asMp  for  the  conveyance  of  himself  and  his 
family.  So  if  it  was  lawful  for  him  to  withdraw  his 
funds»  he  might  lawfully  invest  tliosf^.  funds  in  merchan- 
dize, if  he  covdd  not  otherwise  withdraw  them.  4  Rob; 
161, 195,  The  Madonna  deUe  Grade.  S  Rob.  ir,  13,  The 
Indian  Chief,  b  Rob.  ^8,  The  PresidenU  5  Rob.  84,  90, 
Tlie  Ocean.    6  Rob.  60,  The  Diana. 

ft.  As  to  Penniman's  claim,  \v^  shall,  at  present, 
merely  ask  the  Court  to  allow  us  further  proof. 

PiTMAK,  conlrOf  contended, 

1.  That  there  was  no  legal  evidence  that  the  cargo 
belonged  to  the  Claimants,  as  claimed. 

2;  That  from  the  origin  and  character  of  th?.  voyage, 
and  suppression  of  papers,  concealed  enemy,  interests 
were  to  be  presumed ;  that,  therefore,  all  right  to  fur- 
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THB      ther  proor  was  forfeitecU  and  that  condemnation  of  t)ic 
St.  LAW-  ^hole^  as  enemy's  property,  must  ensue. 

WBBB»        3,  That  the  ship;  at  the  time  of  capture,  belonged  to 

MASTER.  Dickey  and  Thompson,  and  was  liable  to  condemnatioa 

*— ^••— ^  on  the  jsrround  of  having  gene  to  Liverpool  in  Afiril, 

1813,  with  a  cargo  of  iron  and  deals,  as  well  as  from 

thexircumstanc<$s  of  the  voyage  upon  which  she  was 

captured. 

4.  That  the  ship  and  cargo,  whether  belonging  to 
citizens  or  enemies,  being  taken  in  trade  with  the  ene- 
my, were  clothed  with  a  hostile  character,  and  there- 
fore liable  to  condemnation. 

Some  other  points  were  allso  touched  upon  in  the 
course  of  the  argument,  viz. 

The  wtaint  of  proper  Claimants,  of  definite  claims^ 
and  the  requisite  affidavits  to  support  them. 

The  connexion  of  t>gden  >rith  a  house  of  trade  in  the 
enemy  country:  the  presumption  that  the  partnership 
was,  in  fact,  inferested  in  what  he  claimed  as  his  S4»le 
property ;  and  that  he  must  be  considered  as  a  British 
merchant^  in  regard  to  those  transactions  originating 
with  his  house  iii  LiverpooLv 

The  national  character  of  McGregor,  which  present 
itself  in  the  case  of  the  Venus^ 

The  presumption  that  ¥an  Wart  resides  in  Enrglandf 
the  claioi  being  by  Ogden  for  Irving  and  Smithy  6f  New. 
Yovki  his  consignees  ;  and 

The  effect  of  the  license^ 

Tuesday,  March  ISOu 

The  case  was  submitted  without  further  argumeiit : 
and  on 

Wednesday,  March  16^/L  Jl&sent..**MABSHALL,  C/i.  J* 

Livingston,  J.  after  staiing  the  fpcts  of  the  case« 
deliver^4  the  opinion  of  the  Court  as  follows : 
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Wqih  the  manner  in  ^hich  the  Appellants  have  ar- 
gued, this  cause,  it  does  not  appear  that  they  are  very  st.  i^w«^ 
sanguine  in  their  expectations  of  our  reversing  the  de-    bence, 
cree  of  the  Circuit  Court,  on  the  evidence  on  which  that    y/h.BB, 
Court  and  the  District  Court  proceeded  ^  but  that  their  mastbh. 
chief  hope  is  derived  from  the  furtheir  procif  which  they  ««——«—*- 
have-  it  in  their  power  to  produce,  provided  an  oppor- 
tunity be  aflTorded  them  for.tliat  purp'tse.    Except  as  to 
the  property  claimed  by  Mr.  Penniman  and  Mr.  M^Ore- 
gor,  th^  Court  does  not  perceive  how  tlie  Circuit  Court, 
could  have  done  otherwise,  u|K>n  the  proof  beture  it, 
than  confiscate  the  cargo  of  the  St  Lawrence,  bs  prize 
6f  .war.     Without  meaning  to  decide,  at  present,  on  the 
right  of  an  American  citizen  having  fun<2s  in  England, 
to  lyithdraw  them  after  a  declaration  ol^  war,  or  of  the 
latitude  which  he  may  he  allowed  in  the  exercise  (Of 
such  a  right,  if  it  exists,  we  tbink>the  evidence  would 
have  justified  the  Court  in  considering  this  pr^jierty  a» 
belonging  to  enemies  of  the  United  IBtates. 

The  St.  Lawrence  had  gone  to  England  after  tiie 
war  was  known,  and  had  sailed  from  a  British  port, 
nearly  one  year  after  war  had  been  declared :  site  was 
loaded  in  the  country  of  the  enemy,  and  by  persons  car- 
rying-on trade  there:  she  was  furnished  with  a  British 
license,  which  extended  both  to  British  and  American 
property :  and  the  bills  of  lading,  not  being  ill  a  very- 
common  form,  were  weU  calculated  to  excite  suspicion. 
But  these  drcumstances,  strong,  as  they  are,  might,  if 
every  thing  hiad  been  fair,  have  been  so -explained  as  tof 
have  convinced  the  Court  that  the  property  was  truly 
American.  Was  this  done,  or  even  attempted  ?  .  If  wo 
look  at  ^e -conduct  of  the  master  and  the  CltiimantSi 
we  find  them  both  acting  in  a  way  whic^i  left  the  Court 
ho  other 'safe  conchision  but  that  the  cai^  of  the  St 
lAwrence  was  ei^emy  property.  The  captain,  ui^ad 
p(  delivering  it  to  the  captors,  or  bringing  into  Court  the 
tetters  to  the  consigiieesi  which,  no  doubts  covered  in«> 
voices  and  bills  .of  lading,  lets  us  know,  in  li  way  not  to 
he  liiisunderstood,  that'  he  had  delivei^  or  sent  them  to 
the  partiei  to  whom,  they  were  addressed.  Taking  lu 
taaniination  witik  the  usud  course 'of  business,  which  is 
io  accompany  every  shipment  with  a  letter,  no  doubt 
ean  remain  that  snch  letters  were  not  ^jnly  on  board, 
hut  that  they  haT6  been  regularlj  received  by  the  re- 
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THB      spective  consignees;  for  it  is  not  pretended  by  the  maS' 
8T.  i^w-  ter  tliat  thev  were  taken  from  him  by  the   captors. 
BENCBy    Here,  then,  is  not  only  a  subduction  of  very  important 
WEBB,    papers  by  the  master,  but  an  acqnicscence  in  such  con- 
MA8TEB.  ducty  on  the  part  of  the  consignees,  and  a  continued 
-  suppression  of  the  same  papers,  to  this  day,    Th<j  only 

proiif,  then,  which  the  Court  had  of  the  interest  of  the 
Claimants,  except  of  Mr.  Penniman's,  the  master's,  and 
Mr.  McGregor's,  is  in  the  claim  of  Mr.  Ogden,  who 
states  that  he  is  n^^i  acquainted  with  their  concerns,  but 
believes  they  had  an  interest  in  the  cargo ;  without^ 
however,  attempting  to  designate  the  packages  belonging 
to  either  of  them.  The  Court  below,  therefore,  might 
fairly  consider  the  Claimants  as  having  not  only  failed 
in  making  out  a  legal  title  to  the  property,  but  as  con- 
cealing papers  which  would  have  shown  a  title  else** 
where. 

But  if  there  was  a  defect  of  proof  below,  it  is  thouglit 
the  Claimants  are  entitled  to  time  for  further  proof; 
and  that,  if  this  be  allowed,  they  will  be  abjc  to  show 
that  the  pi^opiTty  in  question  was  purchaseil  with  Ame- 
rican funds  which  were  in  England  previous  to  the  war^ 
and  that  the  Claimants  were  the  true  and  bona  Jidc 
owners  thereof.  It  is  certainly  not  u  matter  of  courset 
in  this  Court,  to  make  an  order  fiir  further  proof. 
AYhen  the  parties  are  fully  apprized  of  the  nature  of  the 
proof  which  their  case  requires,  and  have  it  in  their 
power  to  produce  it,  an  appellate  Court  should  not 
readily  listen  to  such,  an  application :  hut  when  it  ap- 
peal's that  the  parties  who  ask  this  indulgence  have 
most  pertinaciously  withheld  from  the  Court  letters  and 
other  documentary  testimony^  which  must  be  supposed» 
in  this,  particular  case,  to  l^ave  been  in  their  possession* 
they  come  with  a  very  ill  g^ace  to  ask  for  any  further 
time  to  make  ctut  their  title*  But  if  we  examine  the 
affidavits  which  .have  been  made  to  obtain  further  time* 
we  shall  find  them  all  silent  as  to  the  papers  which  they 
must  have  received  by  the  St.  Lawrence;  for  in  not  one 
of  them  is  a  letter  of  that  kind  or  an  invoice  mention- 
e^l  /  nor  do  thoy  deny  that  such  letters  or  invoices  were 
received  by  them.  Under  such  circumstances,  this  Court 
thinks  that  it  cannot',  consistent  with  the  circumspectioB 
Uith  which  such  applications  ohght  always  to  be  re- 
ceived, allow  the  Appellants  time  for  further  proof* 
TJio  master's  adventure,  it  is  said,  bats  been  given  upi 
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Of  Mr.  PennUnaii^s  claim  the  Court  thinks  more  fa*      ths 
Torably*   In  the  .claiip  i^hich  he  filed  personally >  he  not  st.  law- 
only  sviears  that  the  jiroperty  belongs  to  him,  biit  states    hbncz, 
very  particularly  how  and  ^hen  it  was  purchased.    He     wsbb^ 
stfiteSf  further,  that  the  Qriginal  invoijce  and  other  docu-  master. 
inentary  evidence  were  at  Baltimone ;  and  in  the  afBda- «-———.—» 
vit  made  by  Mr.  Campbell,  during  the  present  term, 
there  is  such  a  full  i^nd  distinct  history  given  of  this 
whole  transaction,  founded  upon  original  letters  and 
bills  of  exchange,  tnat  it  is  impossible  to  harbor  one 
moment's  doubt  that  the  live  chests  at  merchandize 
dainied  by  Mr.  Penniinan,  did,  at  the  time  of  shipment^ 
and  long  before,  belong  to  him.    To .  ilii^  affidavit  is 
also  annexed  the  original  letter  and  invoice  which  he 
received  by  the  St.  Lawrence,  which  must  dissiputp 
every  doubt  on, the  question,  if  any  had  previously  ex- 
isted.    Where  so  strong  a  case  is  made  out,  the  Court 
is  willing  to  impute  to  accident  or  mistake  the  non-pro- 
duction of  these  papers  below.   Perhaps  Mr.  Penniman 
thought  he  did  sufficient  in  stating  they  were  in  his  ^los- 
session.   Certain  it  is,  he  could  have  no  motive  for  sup- 
pressing papers  which  would  have  established  so  con- 
clusively his  title  to  the  merchandize  whicli  he  claimed. 
The  Court,  therefore,  allows  him  until  next  term,  to 
make  proof,  by  affidavit  and  the  production  of  docu- 
ments, of  his  right  to  the  property  claimed,  at  the  time 
of  its  shipment  at  Liverpool:  and  the  same  indulgence 
IS  allowed  to  the  captors. 

|n  regai*d  to  the  claim  of  McGregor  to  a  part  of  the 
fcargOf  there  is  also  some  diiTerence  between  his  case 
and  that  of  many  others  of  the  Claimants.  He  swears 
positively  to  his  interest,  but  that  no  invoice  was.  deli- 
vered to  him  by  the  shippers,  Ogden,  Richai*ils  and  Sel- 
don.  Ogden,  also,  swears  to  the  interest  of  Mr.  M<Gre- 
ffor.  Perhaps  this  testimony  is  sufficient  to  satisfy  a 
Court,  as  it  did  satisfy  the  District  Court,  that  the  pi*o- 
perty  really  behmged  to  Mr.  McGregor.  But  if  that  be 
the  case,  other  questions  will  arise  of  too  much  import 
tance  to  be  decided  on  the  last  day  of  the  term,  and 
when  the  Court  is  not  full,  in^hether  an  American  citi- 
zen has  a  riglit  to  withdiraw  his  funds  from  the  countrj 
of  a  belligerent,  after  a  war  5  or  if  he  have,  whether  he 
have'  a  right  to  charter  a  vessel  for  that  purpose ;  and, 
if  he  may  go  thus  far,  whether  he  may  bring  Britii^ 
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THB      goods,  on  freight,  to  this  country,  without  affecting 
ST.  I.AW    thereby  tlic  safety  iof  hw  own  goods/  are  questions 
RENCE,    which  the  Court  does  not  now  decide,  and  will  therefore 
WEBB,     suspend,  at  present,  giving  any  final  opinion  on  the 
MA8TEB.  claim  of  Mr.  M*Gregor  to  a  part  of  the  cargo ;  who, 
•— — — —  in  the  mean  time,  is  also  at  liberty  to  make  further 
proof  on  the  same  points  with  Mr.«Penniman ; — ^thc  cap- 
tors having  the  same  right. 

It  may  be  well  doubted  whether  Mr.  Ogden  hnd  Mr. 
McGregor  have  any  title  to  the  St.  Lawrence :  but  whe- 
ther she  belong  to  them  or  to  Messrs.  Dickey  a^d 
Tlioriiiison,  her  fate  seems  necessarily  involved  in  the 
decision  of  the  Rajrid9  which  was  made  this  term.  She 
went  to  England  since  the  war,  and  is  taken  bringing 
a  cargo'from  that  country.  If  the  whole  of  the  cargo 
had  belonged  to  Mr.  McGregor,  or  any  other  American 
returning  with  his  property  to  the  United  States,  the 
Court  means  not  to  say  whether  it  would  or  woi|ld  not 
liave  been  cause  of  Ibrfdturc :  but  when  we  find  but  a 
small  portion  of  the  cargo  in  that  predicament,  there 
can  be  no  escape  for  her.  The  St.  Lawrence  was  cer- 
tainly guilty  of  trs^ding  with  the  enemy ;  and,  being 
taken  on  her  way  from  one  of  his  ports  to  the  United 
States,  sIjc  is  liable,  on  that  ground,  to  be  confiscated 
as  prize  of  war,  to  whomever  she  might  belong  at  the 
time. 

Upon  the  whole,  the  sentence  of  the  Circuit  Court  is 
4iffinned  in  all  its  parts,  with  costs ;  Except  so  far  as  it 
condemned  those  portions  of  the  cargo  which  were  claim- 
ed by  Mr.  Penniman  and  Mr.  McGregor,  respecting 
which  this  Court  will  advise  until  the  next  term. 


THE  HIRAM,  Babkep,  mastbb. 


Sa'aing  OQ  A  THIS  was  a  case  of  capture,  as  prize,  by  the  pri- 
S^iiicenilTaSiVat®  ^^^  ^^g  Thom,  duly  commissioned  by  the 
pusport  of  president  of  th^  United  States^  and  coininaiided  by  A3a 
protectiim  cf  flooper,  Esq. 


en* 
irir 

anotiier 


FEBRUARY  TERM  181*.  U< 

The  Hiranif  owned  by  Saniiiel  6.  GriiBthy  an  Ameri-      trs 
can  cittzenf  sailed  from  Baltimore. on  or  about  the  24th   hibam^ 
of  September,  iSlti,'  with  p,  cargo  of  floor  and  bread»  on  bakke^, 
a  voyage  to  Lisbon.    She  was  captured  on  the  i5th  of  MAsa^Bii. 
October  following,  and  sent  into  Marblchead,  in  tlic        ■     — > 
district  of  Massachusetts*  ior  adjudication.    She  was  J>«  «nemy,  in 
libelled  bi  the  district  Court  for  the  said  district,  by  the'lSi';^^","^,  j,^ 
captors.    The  vessel  was  claimed  by  Barker,  the  mas-  tei-ests,  coimi- 
ter,  in  b«»lialf  Qf  Saniuel  G.  Griffith ;  and  the  cargo  by  l^er^uiS^au? 
the  supercargo,  in  behalf  of  said  Griffith  and  various  as  mhjccui  aie 
other  shippers,  American  merchants  at  Baltiniore.  »**'»*  ane  W-go 

*  *        '  to  condemnor 

tion  as  prize  of 

Among  the  papers  found  on  board  the  Hiram,  at  the  ^^n 
tim^'  of  her  capture,  were  certain  papers  commonly  call-  ca^^Vp!^;!! 
ed  a  British  license  or  protection,  being  a  ccrliiit'd  coQj  nona  to  thb^ 
of  a  letter  from  admiral  Sawjer  tor'  Andivw  Allen,  ^sq.  {JJ^^^V^^lJ 
late  British  consul  at  Boston,  and  an  additional  letter  aii/of  our 
of  safe  conduct  fnom  -Mr.  Allen.  It  appearf^d  from  the  e^y  mWs 
evidence,  that  this  license  was  purchased  from  a  v«tizen  pover,iriiuh 
of  the  United  States,  and  that  a  part  of  it  was  ilot  filled  a  furUicnmce 
up  at  the  time  of  the  purchase ;  and  that  such  Itcenses  ^**cnemy'^ 
were  a  common  article  of  sale  in  BaltinTore  and  othec 
places. 

There  was  also  found  on  board,  the  owner^s  letter  of 
instructions,  in  which  the  supercargo  was  directed  to 
remit  the  proceeds  of  the  cargo  in  bills  of  Exchange  or 
government  bills  to  the  shipper's  correspondents  in  Li- 
verpool; and  moreover  to  sell  the  vessel  at  Lisbon,  if- 
an  advantageous  sale  could  be  made,  and  remit  the 
proceeds  to  England* 

It  appeared  from  the  evidence  in  the  cause,  that  such 
remittances  in  bills  of  exchange  were  common  among 
merchants. 

.  The  captors  claimed  condethnatiou  of  the  vessel  and 
cargo, 

±.  Because  of  the  British  protection  or  license. 

2.  Because  the  remittances  were  directed  to  bo  made 
in  England  in  bills  of  exchange. 

The  district  and  Circuit  Courts  both  decided  that 
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THE  neither  tlie  vessel  nor  cargo  were  liable  to  condemna- 
HIRAM  9  tion ;  but  allowed  the  captors  their  expenses*  From 
BARKER,  the  decree  of  the  Circuit  Court  both  parties  appealed. 

MASTER. 

— —     SwANN,  fit  CldimufUs. 

The  opinions  delivered  in  the  cases  of  the  Jbirora  and 
the  Jtitia  may,  perhaps,  upon  first  view^  be  considered 
as  deciding  the  present  case :  but  upon  a  closer  exami- 
nation, it  will  be  found  tliat  the  facts  in  this -case  differ 
materially  from  tliosc  which  appeared  in  the  two  for- 
mer. 

In  tlie  first  place,  in  the  case  of  the  JhirorUf  there  was 
an  intent  to  supply  the  ^nemy*— tliere  was  an  intent 
to  trade  with  the  enemy :  there  was  a  direct  violation  of 
the  act  of  congress  of  6th  July^  1812 :  but  here^  tliere 
was  no  such  violation.  The  license,  in  this  case,  was 
merely  to  trade  with  the  neutral  ports  of  Spain  and 
Portugal.  The  present  case  differs  from  that  of  the 
JfuliUf  inasmuch  as  the  daim  here  is  for  the  cargo  only, 
and  the  license  is  for  the  vessel ;  whereas  there,  theli* 
cense  extended  as  well  to  the  cargo  as  tlie  vessel. 

But  these  papers  do  not,  in  fact,  import  a  license : 
they  only  intimate  an  intended  forbearance,  on  the  part 
of  Great  Britain,  to  molest  a  lawful  trade  to  Spain  and 
Portugal.  Here  was  no  sailing  under  the  pro^  xtion  of 
Great  Britain. 

Again,  tliis  license,  as  it  is  callexl,  was  purchased  as 
an  artiolo  of  commerce,  from  a  private  individual ;  not 
from  admiral  Sawyer  nor  from  Mr.  Allen:  it  is  only  a 
copy  of  admiral  Sawyer's  IqWt  certified  by  Allen.  The 
obt^ning  such  a  copy  of  the  letter  was  not  unlawful. 

Besides,  there  is  no  evidence  that  admiral  Sawyer 
ever  gave  the  directions,  mentioned  in  his  letter,  to  the 
crommanders  of  the  squadron  under  his  command,  not 
to  roo}est  American  vessels  laden  and  bound  as  thei^in 
described.  Indeed,  his  pt>wer  to  give  such  instructions 
does  not  apiiear :  and  if  farther  proof  be  allowed,  we* 
can  prove  that  licenses  of  this  description  were^  in  fact^ 
disregarded  in  other  cases. 
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tizxTKR,  contra.  THfi 

In  answer  to  the  argument,  that  the  license  iii  this  BAUKEr« 
case  related  to  the  vessel  only,  while  the  claim  is  for  the  master. 

cargo  alone,  it  may  be  observed,  that  the  owners  of  the — 

cargo  were  the  owners  of  the  license,  which  oiiglit  there- 
fore to  be  considered  as  extending  to  the  cargo  as  well 
as  to  the  vessel*  Hie  license  was  undoubtedly  intended 
as  a  protection.  The  voyage  was  clearly  undertaken 
in  furtherance  of  the  views  of  the  British  government, 
as  expressed  in  admiral  Sawyer's  letter  annexed  to  the 
pass :  and  I  understand  the  ground  of  the  decision  in 
the  case  of  the  Aurora  to  be,  that  she  sailed  under  the 
protection,  and  in  furtherance  of  the  views,  of  the. 
enemy* 

But  if  the  Court  should  not  consider  the  sailing  un- 
der the  license  sufficient  cause  of  dondomuation,  we  con- 
tend that  this  was  also  a  case  of  indirect  trade  with  the 
enemy ;  inasmuch  as  tlic  proceeds  of  the  cargo  were  di<^ 
rected  by  the  owner  to  be  remitted  from  Lisbon  to  Li- 
verpool in  bills  of  exchange. 

SwANN,  in  reply. 

Buying  a  bill  of  excliange  on  England  is  not  trading 
with  the  enemy.  A  man  may,  in  an  enemy  country, 
purchase  a  s!iip  from  a  neutral.  4  Bob.  2Si,  283,  the 
Countess  of  Lauderdale.  Sailing  under  an  enemy's  pass, 
without  trading  with  the  enemy,  is  no  cause  of  con- 
d«innation. 

There  was  not,  in  this  case,  such  a  subserviency  to 
tlie  views  of  the  enemy,  as  ought  to  subject  the  property 
in  <|uestion  to  the  sentence  prayed  for  by  the  (*aptors. 
It  is  certainly  lawful  for  the  enemy  to  relax  the  rights 
of  war:  he  may  lawfully  declare  that  lie  will  suffer 
certain  vessels  to  pass  :  and  we  conceive  that  if  those 
vessels  sail  under  the  faith  of  such  a  declaration,  it  is  no 
cause  of  condemnatian.  The  enemy  might  have  de- 
clared tliat  he  would  not  capture  any  vessel  navigated 
wholly  by  Boston  seamen  ;  but  surely  our  governmenT 
would  not  condemn  a  vessel  for  sailing  under  the  faith 
of  such  a  declaration* 
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tny&        Wednesday f  March  i6th.'   4b9ent...MAnBBALL,  Ch.  /• 
BAiiBJBB       Washihgtoit;  X  dtlivered  tbe  opinion  of  the  Court 

MAVrSH 

-— — -'^^^  This  vessel  was  the  property  of  Samuel  G.  Griffith, 
an  American  citizen.  On  or  about  the  24ih  of  September, 
18i2j.  she  sailed)  with  a  cargo  of  flour  and  bi*ead,  from 
Baltihiot'o  to  Liibbon ;  and  on  iicr  voyage  tliither^  was  cap  j 
turedf  on  the  i5th  of  October  following,  by  the  privateer 
brig  ThorUf  and  brougiit  into  tlie  district  of  Massachu-' 
fM  ttSf  where  she  ahd  iter  cargo  wei*e4ibdled  as  bdng  ene- 
mies* property. 

The  brig  was  claimed  by  the-  master,  in  behalf  of  Grjif- 
iith,  and  the  cargo  by  the  supercargo,  as  belonging  to 
the  said  GriiBth,  and  other  shippers,  being  American 
fQerchants  of  Baltimore*  Among  the  paiiers  found  on 
board  of  this  vessel  at  tlie  time  of  thera{Tture,  was  a  let- 
ter from  admiral  Sawyer,  dated  tlie  5th  of  August,  1812, 
addresse'd  to  Andrew  Allen,  junr.  as  British  consul  for 
t!ic  states  of'  Massachusetts,  New  Hampsliirc,  Rhode 
Island  and  Connecticut,  which  states,  that,  ))eing  aw:\rc 
of  the  importance  of  ensuring  a  ccnistant  supply  of  flour 
and  other  dry  provisions  to  Spain  and  Portugal,  and  to 
the  West  Indies,  he  should  give  directions  to  the  com- 
manders of  his  majesty's  squadron  under  his  commanr, 
not  to  molest  American  vessels  unarmed  and  so  laden, 
bona  fide  bound  to  Portugu(^se  and  Spanish  ports,  whose 
papers  should  be  accompanied  yfith  a  certified  copy  ot 
that  letter  under  tlie  consular  seal  of  the  said  Alle*i ;  al- 
so a  letter  from  the  said  Allen,  dated  i5th  September, 
ISl^,  addressed  to  all  the  officers  of  -his  majesty's  sliips 
.  of  war,  or  privateers  belonging  to  subjects  of  his  majes- 
ty) reciting  that  it  is  of  vital  importance  to  continu*^  a 
full' and  regular  supply  of  flour  and  other  dry  provisions 
to  the  port^  of  Spain  and  Portugal,  or  their  colontcs«  and 
thsit,  in  consequence  thereof,  it  has  been  thought  rx{ie-. 
dient  by  his  majesty ;a  government  that  eVery  degree  of 
pt*otcction  and  encouragement  should  Iks  given  to  Amer- 
ican vussels  'so  laden,  and  bound  to  the  ports  of 'Spain 
and  Portugal  or  their  colonies,  arid  that,  in  furtherance 
of  these  views  of  his  majesty's  government,  admiral 
Sawyer  had  directed  to  Inm'  a  letter  dated  the  5th .of 
August,  1813,'  (a  copy  of  which  is  annexed.)  with  -ih- 
strnrtions  to  furnish  American  vessels  so  laden  and  d^ 
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%n»Af  y^tih  a  copy  of  his  letter  certified  under  his,  th&     tbM 
•aid  Allen's,  consular  seal,  which  documents  are  litend-  hiram^ 
€d  to  serve  as  a  perfect  sate-gttat*d  and  prutectiiin  tv  »u('h  BABKERf 
▼essel  ill  the  prosecution  of  her  voyagi^^nd  that,  in  masteb. 
compliance  with  such  instructions,  he  has  granted  to  the  ■■.■■i      ■■   • 
American  brig  Hiram,  whereof  JoAn  B.  Barker  is  mas- 
ter! now  lying  in  the  p^rt  of  Baltimore,  and  laden  wi  tk 
flour  and  bread,  bound  fonajiiie  to  Usbon,  a  copy  of  the 
•aid  admiral  Sawyer's  letter  ceriific'd  under  his  consular 
seal^  I'^uesting  all  officers  of  his  majesty's  ships  of  war» 
or  of  private  armed  vesst^ls  belonging  to  subjects  of  his 
miyestyf  not  U  offer  any  molestation  to  the  said  Vi^ssel^ 
but,  on  the  contrary,  to  grant  her  all  proper  assistance 
and  protection  on  her  passage  to  Lisbon,  and  on  hor  i*e^ 
turn  fi^om  thence  to  her  jMirt  of  departurCf  laden  with 
salt  or  in  ballast  only. 

Under  an  order  calling  upon  the  different  Claimants 
to  give  further  proof  relative  to  the  British  license  found 
on  board  the  brig,  when  and  where  it  was  obtained,  of 
whom,  and  by  whom^  and  on  what  terms,  and,  general-^ 
ly,  I'dativc  to  all  facts  and  circumstances  cpncerning 
tlie  procurement  of  the  same,  Williiim  Hartshorn  made 
an  s^davit  stating  tliat  he  piiirhased  for  Mr.  Griflith» 
the  o>yner  of  the  vessel,  in  September,  lSi2,  from  Joliu 
R.  Waddy,  of  Virginia,  but  then  in  Baltimore,  a  citizen 
of  the  United  Btutw-s,  a  license  to  protect  a  vessel  laden 
with  provisions  and  bound  to  Lisbon,  from  capture  b^ 
BritisU  cruizers,  for  which  he  was  to  pay  one  dollar  per 
barrel  for  what  the  vessel  would  carry,  payable  8500  in 
casli,  and  the  balance  on  the  safe  arrival  of  the  vessel 
at  Lisbon:  that  the  said  license  was  in  blankj  for  in- 
serting the  names  of  any  vessel  and  master  •*  and  that  tho 
blanks  in  the  said  license  were  filled  up  in  his  presence^ 
This  witness,  as  well  as  others,  states  that  these  licenses 
form  an  article  of  ti*affic  in  market^  as  much  so  as  flour. 

The  vessel  and  cargo  were  acquitted  in  the  District 
fiourH  and  vi  pro  forma  decree  of  affirmance  made  in  the 
Circuit  Court;  from  which  decree  an  appeal  to  this 
Ciourt  was  taken. 

,   In  the  Qase  of  the  Juliaf  decided  at  this  Courts  it  was 
laid  down  in  general  terms,  *<  that  the  sailing  on  a  voy^ 
Me  under  the  license  and  passport  of  protection  of  tli« 
VOL.  VIIL  b7 
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TBS  enemy,  in  .furtherance  of  his  views  or  interests^  constf^ 
^iBAiff  tUits  sa  h  an  act  of  illegality  as  subjects  the  ship  and 
BAP>  BB»  CKi*g;o  to  confiscation  as  prize  of  war  ;**  and,  as  explan- 
MA8TEB«  at(>r>  of  tlte  general  reasons  for  that  opiniony  a  reference 

■i  — >  was  made  to  the  oi^nion  of  tho  learned  judge  who  decid- 
ed that  case  in  the  Circuit  Court 

It  U  contendt'd  by  the  counsel  for  the  Claimants,  that 
the  facts  in  this  case  diflfer  so  materially  from  those 
which  appear  in  the  case  of  tlie  Julia,  that  the  principles 
Of  law  which  ruled  that  case  are  inapplicable  to  this,  andf 
<ronsoquently,  ouglit  not  to  govei-n  the  decision  of  the 
Court  upon  it 

There  certainly  are  some  differences  in  the  two  cases  ; 
and  thvse  were  considered  sufficiently  strong  by  tbe  dis- 
trict judge  who  acquitted  this  vesfsel  and  cargo,  to  con- 
demn the  JiiUa  and  her  cargo. 

Tlie  important  circumstance  which  appears  to  have 
influenced  tlie  decision  of  the  .district  judge  in  that  case^ 
was,  that  tlie  license  contemplated  the  means  of  ensuring 
a  constant  supply  of  dry  provisions  to.  t/ie  allitd  armi^  in 
Spain  and  Portugal,  and,  consequently,  an  unlawful  con- 
nexion with  the  enemy  tosupplj  hisarmies,  and  a  subser- 
viency to  the  interests  of  that  enemy.  In  this  case,  no 
such  views  are  expressed  in  the  license  of  admiral  Saw- 
yer 5  yet  the  Co4ii*t  must  be  wilf«iH>  blind  not  to  see  that 
this  was,  in  reality,  the  object  of  admiral  Sawj-er  and  of 
Mr.  \llen,  and  thut  it  must  have  been  so  understood  by 
those  who  sailed  under  this  license. 

.  In  both  rases,  the  allied  armies  were  to  be  supplied,, 
not  by  sales  made  diriTtly  to  their  agents,  (for  this 
is  not  required  by  either,)  but  by  carrying  supplies  io 
the  Peninsula,  whirh  would  indirectly  come  to  their  use. 
The  liceiise,  as  well  as  the  letter  of  Allen  accompanying 
it,  points  out  the  ie:rf*at  importance  of  such  supplies  being 
sent  to  Spain  attd  Portugal ;  and  the  latter  ailds,  that, in. 
furtherance  of  tliest  victcs  of  his  majesty^s  gorvemmenif  he 
had  been  dirertd  by  admiral  Saw^ver  to  ftirnish  a  copy 
of  his  letter  to  vrss'  Is  so  laden  and  destined.  Can  it  be 
9aid  that  an  American  citizen,  sailing  under  the  protec- 
tion of  papers  professing  such  to  betiie  views  of  the  Bri- 
tish gotemment^  does  Bot  act  in  such  a  manner  as  to  sob- 
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serve  tbe  views  and  interests  of  the  enemy  ?    Upon  the      thb 
whoie^  the  Court  i/s  of  opinion  that  tjiere  is  no  substantial   hiram^ 
difference  between  this  case  and  that  of  the  Julia;  and  BAHKEBf 
that  this  is  fully  within  the  principle  laid  down  by  this  masteiu, 
Court  in  deciding  that.case^  and  tbe  reasoning  to  which  ^^—-*-^- 
it  refers. 

It  was  stated,  on  the  behalf  of  the  Claimants  of  the 
carg<i,  that  they  ought  not  to  be  affected  by  the  illegal 
act  of  tfie  owner  of  the  vessel  in  sailing  under  the  pro- 
tection of  this  license.  It  is  a  sufficient  answer  to  this 
argument  to  observe,  that,  in- this  case,  the  Court  must 
presume  that  the  license  was  known  io  the  owners  o^  the 
cargo.  If  it  was  not  the  joint  property  of 'all.  It  is  in- 
conceivable that  thcownir  of  the  vessel  should  expend 
about  S1600  for  the  protection  of  a  cargo  in  which  it  ap* 
pears  he  was  not  largely  concerned,  without  communicat- 
ing such  aif  advantage  tb  hi^  shipiiers,  and  even  requir- 
ing some  reimbursement,  either  by  demanding  higher 
freights  or  corapcnsajtion  in  some  otiier  way.  But  what 
is  conclusive  on  this  point,  is,  that  an  order  for  further 
proof  in  relation  to  this  license  was  made,  and  yet  no 
affidavit  or  proof  is  offered  by  any  of  the  owners,  deny- 
ing' a  knowledge  of  these  documents  being  on  board. 

The  decree  must  bereversed,  and  the  vessel  and  cargo 
condemned  to  the  captors  as  prize  of  war. 


THE  JOSEPH,  Sargeant,  masteb. 


THIS  was  the  case  of  a  tessd,  the  Joseph,  owiied  Cue  of  hoitiie 
by  American  citizens,  captured  by  the  privateer  Farru  **^-  ^**^* 
on  the  16th  of  July,  1813.  TheJae^  sailed  from  Bos-  ^^^JSbL 
ton  with  a  cargo  on  freiglit,  on^  or  about  the  6th  of  *aniing  fin^ 
April,  1812,  on  a  voyage  to  Liverpool  and  the  north  of  ^JJg^^  Jg 
X!uro|)e,  and  thence  direc'tly  or  indirertly  to  the  United  ahip;  ncir  bj 
States.  She  arrived  in  Liverpool,  and  there  discharged  UTaSSSi^ 
her  cargo«;  and,  oii  the  SDth  of  June  following,,  with  minirter,  ex- 
another; cargo,  of  mahogany,  taken  in  at  Hull*  sailed  JJ^te?  ^UiS* 
for  St  Petersburg  under  the  protection  of  a  British  li-  ^  undert«k- 
cense,  granted  on  the  8th  of  June,  ±9i^  authorizing  u>sr^v<>7V 
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•THB      the  e:i^rt  of  niabogaii/  to  St  Petarsburgt  and  the  Im- 

josBPHf  pi)rtation  of  a  return  cargo  to  England.    The  l^rig  ar« 

SAR-'      rived  at  St  Petersbui^y  and  there  received  news  of  tto 

QEANTf    war  bf^tween  the  United   States  and  Great  Britain. 

MASTEB.  About  tlie  iOth  of  October^  1SIS9  she  sailed  from  St 

•*— — —  Petersburg  for  London^  with  a  cargo  of  hemp  and  iron 

he  voaid  vio-on  freight,  consigned  t^  merchants  in  Limdoni  and^ 

lil^u^^^tet^having  wintered  in  Sweden,  in  the  spring  of  181S  she 

If  m '  AmerC  Sailed,  Under  convoy  instructions  from  the  British  ship 

SptaroTon^a  **^*^»  -^^^  London,  where  she  arrii^ed  and  delivered 

cirooitous  yvj^  iter  cargo*    About  the  29tb  of  May  she  sailed  for  the 

m  to  the  u.  United  States,  in  ballast,  under  a  British  license;  and 

pra^  part  of  ^^  capturcd«  On  the  16th  of  July,'  at  no  great  distance 

Viuch  TojHfi^t  fi*6m  Boston  light-house.   She  was  sent  into  the  port  of 

Jiit,^^*ir.  Sfdm  for  adjuditation,  as  priae. 

Suet  Bubject- 

fiiJauvIn^'^'  In  the  District  Court  of  Massachusetts  the  claim  of 
thouxhAt u»e  the  owners,  Messrs.  Dall  and  Vose,  was  rejected,  and 
Hme  ^  «fP- the- property  condemned  jo  the  jD^nited  States.  From 
^mmlttbg^o^bis  decree  the  captors  and  Claimants  appealed* 

ttlegal  net,  the 

S^ned'^  ~""  In  the  Circuit  Court  the  property  was  condemned  to 
Where  the  the  captors.  From  this  decree  the  Claimants  and  the 
lep.ni»i  of  a  (Juited  States  appealed. 

^yage  are  al*  •  «-*- 

I'cadv    fixed, 

the  eontimuu     ft  was  Contended,  on  the  part  of  the  Claimants, 

of  mch  voyage  *  ^. 

fiaonoi  he  b)t>- 

Unhv ft  voiun-     1,  That  it  was  lawful,  in  Juhe,^  1812,  (before  the  war) 

Itfie^SSSte? *^  *^^  ^^^  "^®"*^  ^  f^  ^^^  England  to  the  north  of 
^(hepuriKMe  Europe,  and  to  bring  bacic  a  cargo  to  Englaad* 

i)f  OHrryibg  Qii  • 

A  eaptore  ns  rope  to  England  was  from  necessity,  to  obtain  funds 

ST  lawful^  ^  P*y  ^^  ^®***8  ^f  *^  ^•**P»  *•*«  master  not  having  been 
1w  luade  with-  able  to  sell  the  carg^  at  St  Petersburg  for  any  price. 

in  the  territp- 

t^u/stat^  3.  Tha^  the  opinion  <rf  the  minister  of  the  United 
lit  any  i»iai>e  States  at  St  Petersburg,  who  told  the  captain  of  tho 
S^'iLlrr''*' Joseph  ♦•»at*h«'^^^»»<>l*w  against  his  returning  to 
England  under  the  protection  of  his  license,  and  who 
also  9ent  dispatches  by  the  Joseph  to  the  government  1^ 
the  United  States,  though  he  knew  of  the  intention  to 
return  to  England  and  thence  to  the  United  Stahes,  waift 
in.  ffort  a  license,  especially  as  to  the  claim  of  tto 
United  States. 
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4.  That  there  was  no  trade  with  the  enemy^  bat  with      thk 
neatrals  only ;  the  freight  having  been  taken  on  neutral  JosefHi 
accountf  in  a  neutral  territory^  and  delivered  to  a  neU-      bar* 
tnl  house  in  Great  Britain.  obaiTt, 

MASTEB. 

5.  That  if  any  offence  was  coniniitted»  it  was  com^ 
pleted  upon  the  delivery  of  the  freight  in  Great  Britain  ; 
and  that  therefore  the  vessel  was  not  liable  to  capture 
or  seizure,  on  that  account,  in  a  subsequent  voyage 
from  Great  BritiUD  to  the  United  States. 

6.  That  if  she  was  liable  to  seizure  for  having  adopt- 
ed the  character  of  an  enemy  vessel  by  any  act  con- 
trary to  the  allegiance  of  the  owners,  yet  she  was  not 
to  be  condemned  as  prize  to  the  captorss^  as  she  was 
^coluntarily  returning  to  the  United  States  and  her  port 
of  discharge,  and  had  actually  arrived  within  the  dis- 
trict of  Massachusetts^  Tha,t  the  capture,  thereforey' 
was  not  the  occasion  of  her  being  brought  in  ;  so  that 
If  she  was  liable  at  all,  even  as  enemies*  property,  the 
condemnation  must  be  to  the  United  States  as  a  droit  tf 
mhniMty.    But, 

7.  That  the  vessel  was  not  liable  to  be  condemned  to 
the  United  States,  because  the  declaration  of  war  was. 
In  effect,  an  invitation^  if  not  a  command,  to  the  citizens 
of  the  United  States,  abroad  at  the  time,  to  return 
home,  alid  the  law  allowed  a  reasonable  time  and  way 
to  effect  that  return. 

Pitman,  for  the  captors,  contended, 

1.  That  the  facts  appearing  in  the  case  proved  a 
trading  with  the  enemy,  which  sulgected  the  vessel^ to 
confiscation  as  prize. 

2.  That  the  vessel  was  not  captured  within  the  terri- 
torial jurisdiction  of  the  United  States :  that  this  ap- 
peared from  the  preparatory  examinations  of  the  mas- 
ter and  the  mate,  the  first  of  whom  stated  <«that  he  was 
capturjBd  in  sight  of  Half-way*rockf  off  Salem  hairbor,^' 
which  was  a  marine  league  from  the  shore ;  and  the 
latter, «« that  the  vessel  was  captured  about  two  leagues 
east  from  Boston  light-house." 
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THK  S.  Thaty  though  the  fact  be  admitted  as.  contended 

JOSEPH^   for  by  the  Claimants,  yet  the  captors  were  aathorized 

SAB-  by  their  comuiisiiiuii  to  capture  within  the  territorial 
GEANT,  jurisdiction  of  the  United  States^  on  the  highl  seas^ 
MAst'ER..  which  were  stated  in  their  instructions  as  extending  to 
•— low- water  marlc. 


Wednesday,  March  ±6th.    Jib8enL...MAn9fiAjj»,  C.  J, 

WASHiNOTQNt  X  after  stating  the  facts  of  the  case, 
delivered  the  following  opinion  of  the  Court : 

After  the  decision  of  this  Court  in  the  cases  of  the 
BajM  and  of  the  sliip  Alexander^  it  is  not  to  be  contend- 
ed that  the  sailing  with  a  cargo,  m  freight,  from  St 
Petersburg  to  London,  after  a  ftill  knowledge  of  the 
war,  did  not  amount  to  such  a  trading  with  the  enemy 
as  to  have  subjected  both  the  vessel  aud  cargo  to  con- 
demnation as  prize  of  war,  had  she  been  captured  whilst 
proceeding  on  that  vbyage*  The  alleged  necessity  of 
unidertaking  tliat  voyage  to  enable  the  master  out  of  the 
freight  to  discharge  ins  expenses  at  .St.  Petersburg, 
countenanced,  as  the  manter  declares,  by  the  opinion  of 
our  ministi^r  at  St«JPetersburg,  that  by  undertaking 
such  a  Voyage  he  would  violate  no  law  of  the  United 
States,  although  these  considerations,  if  founded  in. 
truth,  present  a  case  of  peculiar  hardship,  yet  they  af- 
ford no  legal  excuse  which  it  is  competent  to  this  Court 
to  admit  as  tliQ,  basis  of  its  decision.  See  the  J3bop,  1 
HA.    FoUs  and  Bell,  8  T.  Aep. 

The  counsel  (or  the  Claimants  seemed  to  be  aware  of 
the  insufficiency  of  this  ground,  and  applied  their 
strength  to  show  that  the  vessel  was  not  taken  in  ddictOf 
having  finished  the  offensive  voyage  in  which  she  was 
eng^gt*d,  at  Londf)ii,  and  being  captured  on  her  relurn 
home  and  in.  ballast.  It  is  not  deni'Ml  that,  if  she  be 
taken  dtinng  the  same  voyage  in  which  the  offonce  was 
committed,  though  after  it  was  rommitt«^d,  she  is  consi- 
dere<]  as  being  still  in  d^tcto,  and  subject  to  cpnfisca- 
tion  J  but  it  iscontended  that  her  voyage  ended  at  Lon- 
don; and  that  sjfie  w^s^.^n  her  return,  embarked  on.  a 
new  vi«y«gc.  This  position  is  directly  contrary  to  the 
facts  in  the  cas/*.  The  voyage  was  an  entire  one  from 
the  United  Stat^  to  England^  thence  to  the  north  of 
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Europe^  and  thence  directly  or  indirectly  to  the  United      thv 
States,    Even  admit  that  the  outward  and  homeward   JosBFHy 
voyages  could  be  separatedf  so  as  to  render  tbem  two      sar« 
distinct  voyages,  which  is  not  conceded,  still  it  cannot   g£amt> 
be  denied  that  the  termlnt  of  the  h(»meward  voyage  were  maistbb# 
St  Petet*8burg  and  the  United  States.    The  continuity  «..^...^— — 
ofsuch  a  voyage  cannot  bo  broken  by  voluntary  devia<> 
tio;i  of  the  master  dr  the  purpose  of  carrying  on  an  in- 
termediate trade.    That  the  going  from  Stl**»tersburg 
to  London  was  not  undertaken  as  a  new  voyage,  is  ad- 
mitted,by  the  Claimants,  who  allege  that  it  was  under- 
taken as  subsidiary  to  their  voyage  to  the   United 
States.    It  was,  in  short,  a  voyage  from  St.  Petersburg 
to  tlie  United  States  by  the  way  of  London';  and,  con- 
sequently, the  vessel,  during  any  part  of  tiiat  voyage^ 
if  seized  for  conduct  subjf^cting  her  to  confiscation  4is 
prize  of  war,  was  seized  in  delicto. 

Another  objection  relied  upon  by  the  Claimants,  is, 
that  tliis  vessel  was  captured  within  the  territorial  limits 
of  the  0nited  States.  The  fact  upon  which  tiiis  objec- 
tion is  rais(  d  is  not  clearly  established  one  way  or  the 
oth^r.  But  admit  it  to  be  as  contended  for  by  th^  Clai- 
mants, the  law  is  nevertheless  against  them*  The  com- 
mission granted  to  privateers  authorizes  them  to  s^ize 
and  take  any  British  vessels  found  within  the  jurisdic- 
tional limits  of  tlie*  United  States,  or  elsewhere  on  the 
higK  seas,  and  to  bring  them  in  for  adjudiration ;  and 
also  to  d(  tain,  seize  and  take  all  vessels  and  eflects,.  to 
whoihsoever  belonging,  which  shall  be  liable  thereto  ac- 
cording to  the  law  of  nations  and  the  rigl^ts  of  the 
United  States,  as  prize  nf  war.  The  first  inslrurtions 
given  by  the  president  to  the  private  armed  vessels  of 
the  United  States,  defin*'  the  high  seas,  referred  to  in 
the  commission,  to  extend  to  low-water  mark,  witii  tho 
exception  of  the  space  of  one  league,  or  tl*rce  rAiles,'froni 
the  shore  of  countries  at  peace  with  Great  Britain^or 
the  United  States.  The  general  expressions  df  the  c6m- 
missjon,  explained  by  these  instructions,  and  containing 
no  exception  but  in  relation  to  friendly  powers,  prove 
Incontestihly  that  all  captures  as  prize  of  war  may  law- 
fullv  be  made  within  the  territorial  limits  of  the  United 
States,  at  any  place  below  Icw-w^ater  mark. 

The  Court  is  also  of  opinion  that  there  is  no  weight 
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^HB     in  another  olilection  made  by  t(ie  Claimants^  fhat  ibli 
josEFH^  vessel  was  on  her  way  and  near  to  an  American  port 
6.1B-      at  the  tune  she  was  captured.    The  right  of  the  captor 
OBANTy    to  the  property  which  he  may  0eize  as  pHze  of  war  is 
liASTBB.  derived  under  his  commission,  which  is  general  and  un* 
..^.i..-....^^  qualified  as  to  place  and  circumstances,  and  not  from 
any  peculiar  merit  which  he  may  claim  in  any  particu- 
lar case.    It  is  not  for  him  to  know  whether  a  yessel 
which  has  oiTended  against  the  law  of  nations,  and  is 
ai^arently  destined  to  a  port  of  the  United  Slates,  will 
certajinly  enter  the  port :  and  certainly  he  is  bound  by 
no  law  to  forego  the  opp<>ii;unity  which  chance  or  his 
own  vigilance  may  have  presented  to  him  to  acquire- 
property  which,  under  iiis  commission,  he  is  authorized 
to  appropriate  to  himself* 

Decree  affirmed* 


THE  QROTIUS,  Shf.afe,  master. 


Queiticn  as  to         APPEAL  from  the  sentence  of  the  Circuit  Court 
S^tuJlif  ^onl  fi"^  the  district  of  Massachusetts. 

Iiiiinonly-  hftT- 

mf  iwl^-  SJJ     '^^^  Oroiius, '  an  American  shfp  owned  by  Thomas 

•bip's  pai>er8  Sheafe  and  Charles  Coffin,  the  Claimants,  sailed  from 

^^^«^n*^^  Poi-tsmouth,  New  Hampshire,  March  2d,  1812,  on  a 

aei  being^i^v^^y age,  according  to  the  shipping  paper,  from  Forts- 

to  the  master,  moutli  to  ouc  or  ttiore  soothern  ports,  and  from  thence 

^^  P«^to  ope  or  more  ports  in  Europe,  and  back  tp  her  port 

of  discharge  in  the  United  States,  and  to  Ponsmouth,  if 

reniaired.    She  arrived  at  New  York,  and  sailed  from 

thence  with  a  cargo  for  St.  Petersburg,  and  arrived  at 

Cronstadt  on  the  17th  of  June,  1812.    The  cargo  was 

owned  by  American  merchants,  and  was  consigned  to  a 

house  at  St.  Petersburg.    The  consigntes  furnished  a 

return  cargo  on  the  credit  of  the  outward  cargo.    After 

the  return  cargo  was  put  on  board,  the  French  armieU 

ha%'ing  entered  Russia  and  threatening  to  approach  St. 

t^etei*6burg,  the  consignees  were  apprehensive  that  their 

security  for  the  return  cargo  might  be  lost.    They  ar^ 

rested  the  ship  and  cargo,  and  would  not  permit  her  t« 
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depart^  bat  on  condition  that  she  should  proceed  to      rrn£ 
London  with  the  cargo  then  on  board,  and  that  the  cap-  qROTics.. 
tain  should  sign  bills  of  lading  to  ddivcr  the  property  sheave^ 
in  London  to  tiie  order  of*  the  consignees ;  they  stipu*  masteb. 

lating  that  if  they  should  have  obtained  payment  from 

the  proceeds  of  Uie  outward  cargo,  the  bills  of  lading 
should  be  given  up  to  their  owners  or  agents  in  London^ 
and  the  cargo  then  to  be  at  the  disjiositiori  of  the  captain. 

The  news  of  the  war  between  the  United  States  and 
Great  Britain  having  readied  St  Petersburg,  the  Ame- 
rican ships  in  that  port,  (fifty  or  sixty  in  number,)  with 
the  knowledge  and  approbation  f>f  Mr.  Adams,  the 
AmtTican  minister  at  the  Court  of  St.  Petersburg,  sail- 
ed for  England  with  British  licenses.  This  v^an  re- 
sorted to  as  the  only  course  in  which  it  was  possible  Ui 
get  home.  The  Grotius  sailed,  among  others,  with 
such  license.  Owing  to  the  lateness  of.  the  season,  she 
put  into  Carlscrona,  Sweden,  where  she  lay  fmrn  the 
SSth  of  November,  181^,  until  the  25th  of  March,  4813. 
On  the  2d  day  of  May  following,  she  arrived  at  London, 
and  there  discharged  her  cargo  consisting  of  ir  m,  hemp 
and  cordage,  and,  on  the  ITtli  of  June  following,  depart- 
ed for  the  United  States,  in  ballast.  On  tht^  29th  of 
July,  she  was  captured  by  the  privateer  FroliCt  John 
0«Diome  commander,  who  put  one  man  on  board  of  ber 
fh>m  the  privateer.  The  captain  of  the  Grotins  kept 
hid  papers  and*  the  command  of  his  ship,  and  navigated 
ber  to  Boston.  On  her  arrival,  she  was  libelled  in  the 
district  Court  of  Massachusetts^ 

In  this  Court  a  question  was  made  by  the  Claimants^ 
as  to  the  fact  of  capture. 

The  master,  in  ansAvcr  to  the  2d  interrogatory, ^wore 
liiat  he  never  considered  the  ship  Grotius  to  have  beert 
taken  or  seized  as  prize :— ^that  ha  was  present  when 
Im  armed  schooner  under  English  colors  met  with  her^ 
the  commander  of  which  represented  her  to  be  a  British 
privateec  called  the  Bream,  and  requested  hirti  to 
take  on  board  a  man  and  treat  him  as.a  gcntlepian  until 
he  arrived  in  the  Uhited  States,  to  whieh  he  consented. 

Gtlman,  the  mate,  in  answer  to  the  2d  and  Si  inter- 
i-ogatories,  stated^  that^  until  his  arrival^  he  never  ku<fw 
VOL.  VUL.  58 
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THB  that  the  Grotius  had  been  taken  as  prize  ;-^that  the  mas- 
6RdTtu9«  t«>r  had  been  ordei*ed  on  board  the  schooner^  and  re^ 
SHEAFE,  turned  with  Veryf  the  man*  who  had  been  tjiken  onboard 
MASTEH.  the  Grotius. 


Chanibei*s,  a  seaman*  in  answer  to  the  3d  interroga-> 
toiy^  stated  that  the  Grotius  was  met  by  an  armed 
schooner  under  English  colors  which  obliged  the  mate 
of  the  ship  to  go  on  biiard  her^  and  afterwards  sent  him 
back  with  a  man  who,  on  the  next  day  9  declared  himself 
to  be  put  on  board  as  prize-master,  saying  that  if  they 
should  fail  in  with  a  French  vessel^  he  should  be  obliged 
to  shew  his  cotnmission. 

Tlie  affidavit  of  Veryf  the  alleged  prize-master,  con- 
firms tlie  statement  of  the  mate,  that  tlie  captain  was  or- 
dered on  board  the  privateer,  and  that  he,  Veryf  was 
directed  by  his  commander,  in  presence  of  the  captain 
of  the  Grotius*  to  go  on  board  as  prize-master;  but  that 
the  master  of  t)ie  ship  was  to  keep  possession  of  the  pa- 
pers, and  to  navigate  her  into  port. 

In  the  district  Court  tlie  ship  was  condemned  to  the 
United  States.  From  this  decree  the  captors  and  Clai- 
mants appealed. 

In  th?*.  Circuit  Court  tlie  decree  of  the  district  Court 
was  affirmed,  proforniaf  by  consent  of  parties. 

Webster,  for  tlie  Claimants f  contended f 

1.  Thati  in  this  case,  the  ship  was  not  captured,  only 
one  man  hliving  been  put  on  board.  Tliatthis  case  was 
not,  affected  hy  the  decision  in  the  case  of  the  Alexander* 
Tiiat  aci«pture^  as  wo!i  as  the  bringing  the  vessel  into  port 
after  the  capture,  must  be  the  efiVct  of  power  either  ac- 
tual or  constructive.  Tliat  tlie  master  of  the  ship  did 
not  know  of  the  intention  to  capture,  nor  had  he  any 
idea  that  ["lis  vessel  was  captured,  till  long  after  the  al- 
leged prize  master  was  put  on  board.  That  thei-e  was 
no  agreement  to  consider  it  as  a  capture.  And,  lastly^ 
that  there  was  no  hinging  in. 

2.  That' the  proceeding  to  London,  unaer  the  circum- 
stances of  this  case^  was  not^such  a  trading  with  the 


FEBRUARY  TERM  ISli.  m9 

cuemjr  as  induced  a  forfeiture  of  the  ship.  That  it  5^  as  tub 
an  act  justified  by  the  necessity  of  tbi*  case^  there  being  grotius^ 
no  other  way  to-  get  the  ship  home*  That  the  master  subafe,' 
^as  further  justified  in  acting  as  he  di^,  by  the  advice  master. 
of  Mi%  Adams,  the  minister  at  8t  Pctei-sburg,  where  the  — -..— ^^ 
ship  was  when  the  war  was  first  known  there.  1  Bob» 
Ui,  2'iO,  the  Betty  CathcuH. 

3.  That  the  sliip  was  not  taken  in  delicto — ^that  there 
was  no  trade  with  the  enemy — that  the  master  merely 
delivered  the  cargo  in  Londcm — that  the  voyage  was 
not  to  be  consideivd  as  a  continued  voyage  u*om  the 
United  States  to  RusHia^  from  Russia  to  £ngland»  and 
from  England  to  the  United  States,  but  merely  as  a.voy- 
Bge'from  Russia  to  London. 

4.  That  the  privateers  of  the  United  States  had  no 
authority^  cither  under  the  prize  act  or  their  commas*- 
sions,  to  capture  Amvrican  vesst  Is  found  in  circumstan- 
ces like  those  of  the  Grotius ;  that  is  to  say,  bound  di- 
rectly to  the  United  Stat  s,  and  witliin  two  or  three 
days  sail  of  her  destined  [lort.  That,  if  she  was  to  be 
condemned  at  alU  it  must  be  as  ii  droit  of  admimUy.  not 
as  prise  to  the  captors.  That  privateers  claim  under  ' 
a  grant  from  the  United  States,  and  roost  be  limited  by 
the  express  terms  of  such  grant,  which  ougltt  to  fmve  a 
fair  construction,  and  cannot  be  suppcsed  to  extend  to 
cases  where  tlien^  is  no  risk,  no  trouble,  no  labor  on  the 
part  of  the  raptois.  That  the  grant  is  to  be  considered 
as  a  reward  for  t!ieir  services.  That  if  a  vessel  is  in 
port,  either  voluntarily  or  by  stress  of  weather,  she  is  no 
subject  of  capture. 

Pitman,  contrafforthe  captors^ 

Contended,  thatthe  Grotius  was  liable  to  condemnation 
for  having^ sailed  from  Russia  to  England  with  a  Bri- 
tish license,  after  knowledge  of  the  war  between  Great 
Bi'itain  and  the  United  States,  ^nd  with  contraband  of 
war  on  board ; — that  the  voyage  was  to  be  considered 
as  one  continued  voyage  from  Russia  to  the  United 
States ; — that  the  vess  I,  therefore,  if  taken  at  any  time 
hefure  her  arrival  in  the  United  States  and  in  a  place 
of  .siifety.  must  be  considered  as  captured  in  delicto^ 
That  the  case  was  analogous  to  that  of  a  vessel  captured 
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THE  ^'Iiile  coming  out  of  a  blockaded  poi*t  into  which  she  had 
tiROTiuS;  pn  viously  slipped  by  stealth.  1  Hob.  126«  -±50f  the 
MiiEAFE*  Vrow  Juditlu'^id*  7%  86,  Hit  Frederick  Molke.  That 
MASTER,  piijsioal  force  was  not  necessary  to  constitute  captnn<5$ 

..«i_  that  it  tiad  been  so  decided  in  the  case  of  the  Mexavder; 

and  tliaty  if  any  doubt  existed  in  tlic  mind  of  the  Court 
with*  regai*d  to  the  capture,  ft  v^hs  a  Cttse  for  fuKher 
proof.  Thut  tlie  privateers  of  the  United  Stat<*s  were 
authorized  to  capture  even  within  the  jurisdiction  of  the 
United  States. 

Dexteb,  in  replVf 

Urged  that  although  tlie  master  of  tlie  Grotius  had 
heard  of  the  war,  Ii&had  also  heard  of  the  ri^M'al  of  the 
orders  in  council^  and  that  an  armistice  was  about  t«  be 
agreed  upon,  if  it  had  not  already  taken  place;  that, 
tJurefore,  it  was  as  if  they  had  not  heard  of  the  war  at 
all.  Tliat.  in  oi*der  to  subject^a  vessel  to  condemnation, 
she  must  be  captured  in  the  prosecution  of  the  voyage 
in  which  she  was  gailty  of  the  oifc  nee :  that  the  Gro- 
tius'was  not  captured  on  that  voyage ;  that  the  v«>yage 
from  Russia  to  England  was  to  he  considered  as  a  dis- 
tinct voyage,  after  the  c..mpHi(»n  of  which  the  vessel 
was  not  linbie  to  condemnation  for  any  offence  commit- 
ted on  that  voyage.  That  even  if  the.  proceeds  of  the 
cargo  ])reyiously  deposited  in  England  had  been  on 
board  at  the  time  of  the  capture,  it  would  have  been  no 
pause  of  condemnation.  That  when  the  cargo  was  dc- 
po.  t'dt  the  offence  was  deposited  with  it.  Park.  239, 
Amer.  Ed.  1  BiA.-  193.  2:i0,  the  liebeckalif  note.  %  Br. 
Civ,  LaiOf  58. — id.  250.—- ici.  262. 

Wedaendaiff  March  ±6th.    Jlbsent....MA'R%nxLL*  Ch.  J. 

"Wk^KiRQTONi  J.  delive|*ed  the  opinion  of  the  Court 
in  this  (^ase,  as  foUowR  - 

This  case  differs  in  no  material  respect,  from  that  of 
the  Joseplh  Just  decided,  except  that  in  this  a  question 
arisenS  as  to  the  validity  of  the  capture.  The  master  of 
the  Gn^uSf  in  mswer  to  the  second  standing  inter/ti- 
gatory,  swears  that  he  hath  never  considered  the  ship 
to  have  been  taken  op  seized  as  prize.  That  he  was 
present  when  an  arm  d  schooner  under  English  colors 
met  with  her,  the  commander  of  which  represented  her 
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to  be  a  British  p;  ^alper  cailvcl  tlie  Hrmm^viwii  request-      the 
ed  htm  to  take  on  board  a  man,  and  tnat  him  as  a  gt^m-  (^RoTDrigf 
tleuian  until  he  arrived  inthc'United  St{|l^s ;  to  which  he  ^rafsji 
consented*.   This  tt^stinioiiy  of  the  captain  is  conftmied  mastkb, 

by  Gilman>  tlie  mate,  in  answer  to  the  2d  and  5d  inter-  •;—; — ^ 

itogat  Ties*  who  adds,  that  Veriff  the  man  who  was  put  . 
on  board,  never  conducted  as  prise  mastery^nbr  in  arty 
other  manner  tfaan  a  passen^r  wouldy  dunnjE;  the  voy- 
age. Pierce,  one  of  the  seaiiien,  who  accompanied  the 
captain  on  board  the  schoonir*  swears  that  ho  n(  vcir 
kntjiW  the  ship  was  seized  as  prize  until  after  her  arri- 
val'within  tlu' Boston  iight-liouse,  •  CbamberSi  another 
seaman  hetonging  to  the  Grotius,  in  answer  to  the  thii'd 
interrogatory,  says  that  she  was  met  by  an  arn^d 
$cho«ihcr  utider  English  colors  which  obliged  the  ma^ 
of  the  sliip  to  go  on^  board  her,  and  afterwards  sent  him 
back  with  a  man  who,  on  the  next  day,  declared  biinst  If 
to  be^  put  on  board  as  prize-master,  saying  that  if  she 
should  fail  in  with  a  Fren<;h  vessels  he  should  be  obliged 
to  show  liis  commission;  That  be  knows  not  up<m  uTiat 
pretence  oi  for  what  reason  she  Was  taken,  not  knowings 
in  fact,  that  she  was  made  prize  of,  nntil  her  arrival  at 
Boston. 

Daniel  X  Ferjf,  tlie  alleged  prize  master,  iias  deposed^ 
on  oath,  that  he  was  present  at  the  capture  of  iht  Gro- 
ans by  the  Frolic;  that  the  captain  of  the  shi^  was  or- 
dered on  boai*d  the  schooner  with  his  papers  ;  and  that' 
be,  l^ry,  was  directed  by  his  comp  ander  to  go  onboard 
as  prize  master,  and  this  in  the  presence  of  the  captain 
of  the  Grotius ;  that  the  master  of  the  ship  wiis  to  keep  ' 
possession  of  the  papers,  and  to  na,vigate  her  into  port. 
That  he  accordingly  went  on  board  as  prize  roaster, 
carrying  with  him  a  copy  of  the  commission  of  the  Fro- 
lic; and  instructions,  in  writing,  from  the  commander 
to  hinri  {^^eryj  ^  pi'izc-master.  That  thfe  captain  of 
the  Groti:<s  informed  his  crew  that  in  case  a  British 
cruizer  should  board  .the  Grritius?  and  they  should  be 
asked  ivsperting  the  said  Fery,  they'  were  to  answer 
that  he  was  a  passenger. 

Without  giving  any  opinion  as  to  the  regularity  ot 
admitting. th'*  affidavit  of  the  prize  master  as  a  pait  of 
the  pic;  aratory  cviilence,  the  Conrt  is  of  ojiiriionthat 
the  facts  necessary  for  deciding  upon  the  validity  of  the 
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THE  capture,  are  not  suflBcicntly  clear ;  and  that  it  will  be 
OROTius,  proper  to  make  an  order  for  further  proof,  to  be  fumish- 
SHEAVR,  ed  by  the  captors  and  t!ie  Claimants^  with  respect  to  all 
MASTEU.  the  circumstances  of  the  capture. 

This  ptnnt  appears  not  to  have  been  made  or  consi- 
dercd  in  the  Court  below. 


181*.         ALEXANDER  and  others  v.  PENDLETON. 


Ifthecasebc  ^^^^  ^as  an  appeal  from  the  Circuit  Court  for  the 
cienr/aCoiiit  district  of  Columbia,  sitting  at  Alexandria,  as  a  Court 

of  Equity  vill   of  EquitV. 
interpnse  to 
quiet  the  title. 

A  purchater  The  case,  as  stated  by  Marshall,  CL  J",  in  delivering 
pJ^oie?te<n,y  ^^^  opimm  of  the  Court,  was  as  follows  : 

bin  vendor's 

An"wbLr*'^*^^'  '^ '^''''  ^^'^  ^^^  brouff^t  in  the  year  1806,  in  the  Circuit 
pM8(^Iiooo7  Court  for  tlic  county  of  Alexandria,  for  the  purprtse  of 
«o  yeHw,  quieting  the  title  of  Nathaniel  Pendleton,  the  Piamttft*  in 
knowunr^e**  P^^^  Court,  to  83  acrps  of  land. contiguous  to  the  t«»wn  of 
of  a  better  ti-  Alexandria  which  have  he^^n  in  his  possession,  and  in 
tic,  coiwtitutei  ^jjp  possessi'^n  of  those  under  whom  he  claims,  from  tlic 
uKHinst  Uiat     Y^^T  1782  tOjtlic  present  time. 

title. 

iwunoTice      Robert  Alexand»^r,  being  seized  of  a  large  tract,  on 


A  pt 

vithc 

has  aright  to  part  of  which  the  town  of  Alexandria  now  stands,  on  the 
i^'vr^^MvJn  *''^*»  of  January  in  tl)c  year  1731—2,  executed  U  Dade 
to  the  osten-  Massey,  then  about  to  intermarry  wit'i  his  daughter  Par- 
^slionT^  thenia  Alexander,  his  bond  in  tiie  penalty  of  800/.  with 
his  vendor,  so  a  Condition  thathe  would  con Vey  to  his  dau.diter  Parthe- 
"iM^r^^^'fi  ''''^^^*^'  ^^^  heirs,  on  demand,  four  h>mdred  acrt*s  of  land 
^thVstotuTe  ^ 'ying  on  Potomac,  "beginning  on  the  riverside  and 
of  liinitiitions.  from  thence  running  to  his  back  ^ine,  making  a  long 

square  so  as  to  have  the  same  breadth  on  the  river  as 

on  the  back  line.'* 

The  marriage  soon  afterwards  took  effect,  and  she  was 
put  into  possession  of  the  land  by  the  following  bounds, 
that  is  to  say ;  "Beginning  at  the  mouth  of  Goings  gut, 
on  the  river  Potomac^  and  extending  down  the  river  so 


FEBRUARY  TERM  1814.  MS 

as  to  include  four  hundred  acres  of  land  between  the  river  alexan^- 
and  the  jback  line."  D£B 

&  OTUEBS 

The  back  line  called  for  in  the  patent  was  a  due  north        v. 
course ;  that  by  which  iRobert  Alexander  then  lield  was  fendle- 
north  6  west.  Claims  have  been  since  successfully  as.^erted      Toir. 
which  would  vary  the  back  line  so  as  to  run  north  17  — — — 
west.    The  Appellants  insist  that  those  who  hold  uiuler 
Parthenia  shall  bo  compelled  to  extend  to  the  back  line^ 
as  now  established^  and  proportionably  to  contract  ^leir 
line  down  the  river,  so  that  the  parallelogram  shall  still 
comprize  four  hundred  acres.      Pendleton^  who  is  a 
purchaser  under  Parthenia,  insists  on  beinc^  limited  on 
the  west  by  the  line  north  6  west,  which  was  the  back 
line  when  the  title  of  Parthenia  accrued. 

In  the  year  1735,  Robert  Alexander  departed  this  life, 
having  first  made  his  last  will  in  which  he  devised  as  fol- 
lows :  <«Item,  I  give  to  my  daughter  Paitheni^  Massey 
four  hundred  acres  in  Prince  William  ctunity,  according 
to  my  bond.  Item,  I  give  to  my  daughter  Sarah  Alexan- 
der, four  hundred  acres  Joining  Parthenia  Massey,  the 
same  length  on  the  back  line  and  the  same  breadth  on 
the  river." 

Parthenia  survived  her  husband,  Dade  iMassey,  and  in- 
termarried with  Townshend  Dade.  Surah  intermarried 
with  Baldwin  Dade,  and  was  put  into  possession  of  tlic 
land  devised  to  her. 

John  and  Gerard  Alexander  were  the  only  sons  of 
Robert,  and  were  the  co-devisees  of  the  bnlk  of  his  es- 
tate. In  April,  17^0,  John  instituted  a  suit  against  Gre- 
rard  for  partition  ;  and  to  this  suit  Townshend  Dade  Imd 
Parthenia,  his  wife,  and  Baldwin  Dade  and  Sarah,  his 
wife,  were  parties  Defendants.  A  decree  of  partition 
was  made,  directing  that  the  lands  of  the  Dades  also 
should  be  allotted  to  them  to  be  held  in  severalty.  Com- 
missionei's  were  appointed  to  execute  this  decree,  with 
directions  to  report  their  proceedings  to  tlic  Court. 

Under  this  interlocutory  d«ree  uielanU  was  surveyed 
by  Joseph  Berry,  and  a  division  made.  Four  liundivd 
acH'S  were  allotted  to  Townshend  Dade  and  Partlicnia, 
his  wife,  and  tlie  same  quantity  to  Baldwin  Dade  and 
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ALBXAX-  Saraby  his  wire.    This  allotment  was  made  on- the  iclea 
DfiU       that  north  6\v«ist  was  the  true  hack  line.    But  as  the 
&  otiier'6  Alexanders  intended  to  institute  suits  for  thr  purpose  of 
V.        recovering  Iknds  l>ing  west  of  the  north  6  iine^  it.  was 
IVNDLE^  agreed  between 'all  the  parties  that  the  partition  then. 
TON.      made  should  not  be  conclusive^  but  should  dipeiid^on  the 
—————  suits  about  to  be^i-istituted.     In  consequenee,  as  is  pre- 
sumed, of  this  verbal  agreement,  the  survey  and  prnceed- 
ings  under N;!if8  interii>cuiory  decree-  we.r<  not  ixtuined ; 
and  in  Ma^,  17  Jbl,  the  suit  was  dismissed  agreed. 

Townsliend  Dade  and  Parthenia,  his  wife,  remained 
in  quiet  possession  of  the  four  hi^ndired  acres  devised  to 
Parthenia  by  her  father,  according  to  those  bouudariea 
which  had  been  marked  out  on  the  idea  that  north  6  west 
was  the  true  back  line, 

Sarah  Dade  died  Without  issue;  on  which  event  her 
land  was  limited  to  her  two  brothers  John  and  Gerard^ 
who  ent'ored  thereon  and  continued  to  hold  it  according  to 
Berry's  survey. 

John  Carlyle  claiqied  the  land  west  of  north  6  iveH^ 
and,  in  April  .1766,  coramcnrcd  an  ejectment, aj^^inst 
Aii'xander,  who  appeases  to  hav«»'r^Cf»vered  part  of  tlie 
land  between  north  6  and  north  17  wes^  in  a  previous 
ejectment  against  tme  of  fiis  tenants.  In  May,  1771^  a 
verdict  and  judgement  were  rendered  in  his  favor. 

In  the  year  1774,  Townshend  Dade  and  Parthenia^  his 
wife,  instituted  a  soit  against  John  Al^'xander  for  a  title 
to  the  l«ind  mentioned  in  the  bond  of  Robert  Alexander. 
To  this  suit  John  Alexander  filed  his  answer  stating  tiie 
deiHh  of  Dade  Massey  leaving  a  son  by  Partbenia^,  her^ 
subsequent  marriage  with  Ttiwnshend  Dade,*  and  the 
doubt  who  was  entitled  b)  tlie  land,  as  the  reasons  for  its 
not  having  been  previously  convejed. 

In  the  same  year,  Charles  Alexander,  son  and  heir  of 
Jolm,  filed  his  answer  in  which  he  states  the  doubt  re- 
specting the  back  line,  admits  the  north  6  west  tote  the 
preMen'f:  back  line,  and  prays  that,  should  a  more  west- 
ern boundary  be  at  any  time  established,  he  and  his  heinr 
might  be  at  liberty  to  vary  the  btvurrdaries  of  Parthenia'iir 
land  so  as  to.  conform  to  such  future  back  line. 
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In  irrev  a  deed  was  executed  by  Charies  Alexander  AxtaAIr 

to  Parthetiik  Dade  conveying  MO  acres  of  land  according  der 
to  tlie  bond  of  Robert  Alexander.    This  deed  s|ieciftes  &'othbbs 

no  bountlarit  s  and  contains  no  stipulation  respecting  tiie  v. 

future  change  of  the  back  lirie*    it  would  confirm  the  jpbndub^ 

will  of  Robert  Alexander,  if  that  wdl  wanted  confii  ma-  tow* 

tioR.    In  the  year  1779^  this  suit  was  dismissed  neither  -   -     -  — 
party  appearing. 

In  May,  1778,  Parthenia  Dade  conveyed  tliis  tract  of 
laid  .xitli  no  <itl)er  .iesrripti-in  of  the  metes  and  hounds 
than  was  expressed  in  tlie  bond  and  will  of  her  father^ 
to  William  Uarts.'iorne,  wlif>  took  pfissession  of  the  land 
and  held  it  according  to  Berry's  survey,  which  makes 
iiorth  6  west  the  back  line. 

William  Hartshoriie  laid  off  the  northern  part  of  the 
bract  fr«»m  the  river  to  north  6  vvesr  in  twenty  ^hree  hits 
which  he  sold  to  various  p-rsons;  aui  thep,  i.;  May, 
1779.  convf^ed  the  ivsidajie  of  the  land,  which  inrmdes 
that  in  contr  )ver8y,  to  William  Uarman,  of  P>  nasvlva^ 
nin,  by  mete»  and  bounds  taking  north  6  west  to  be  the 
tf  ue  back  line. 

In  the  year  1786,  Morderai  Lewis,  executor  of  Wil- 
liam Uarman,  <  cinveyed  this  land  to  Klisha  Culhn  Dick, 
who  in  1796,  conveyed  eiglity -three  a<;r-s,  the  land  pow 
in  dispute',  to  Henry  Lee,  wlro,  in  June,  1797,  conveyed 
to  Bahhvin  Da.le,  who,  on  the  29th  day  of  DeretnW,  in 
the  year  1801,  conveyed  to  Philip  Fitzhogh,  who,  on  the 
18th  of  February,  t^O;^.  ci>n veyed  to  Ntitlianiei  Pendle- 
ton. In  the  same  deed  Fitzhugli  conveys- also  to  Pon- 
dletoii  three  acres  of  l>ind.  other  part  of  the  tract  of  *00 
acres,  with  notice  that  Charles  Alexander  claims  north 
17  west  as  the  back  line. 

Previous  to  the  conveyance  from  Baldwin  Dade  to 
Philip  Fitzhu<s;h,  the  said  Dade  had  conveyed  tlu*  land  in 
conti'oversy  to  Ti)omas  Swan  to  secni*e  »a  debt  due  to 
William  Hodgson.  Swan  conveyed  to  William  B.  Page, 
in  trust  for  Hodgson,  who  conveyed  to  Hodgson^  who,  in 
July,  1803,  conveyed  to  Pr^ndieton. 

Soon  after  the  discision  in  favor  of  Carlyle  in  May, 
771,  Charles  Alexander  brought  an  ejectment  for  the 

VOL.  viir.  b9 
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AI.RXAK'  same  lands^  and  in  1790^  a  verdict  was  given  in  his  fa*" 
DRK       vor«  on  which  ajudgint^iit  was  rend>  red*  which  was  af- 
k  OTHERS  firmed  on  appeal  in  lr9i.     In  1796.  Charles  Alexander 
17.        instituted  a  siiir  in  the  C^^uil  of  Chancery  in  Yirginiay 
r£NDiiE-  for  the  purpos'.'  of  aiteiing  the  boundari^'S  b>  which  ^he 
TON.      I^nd  of  Parthenia  had  theretofore  been  held^  and  of  lay- 
■>  ing  f»ff  that  tract  so  ?8  to  extend  it  to  n  >rth  17  west^ 

thci*eby  narrowinjs:  its  breadth  wh«*rc  it  stretches  to- 
wards the  town  of  Al^'xan^lria,  and  giving  it  more  length. 
To  this  suit,  th>se' under  whom  Pendlcttni  claims,  with 
others  wei*c  made  Defendants. 

Charles  Alexander,  depai-ted  this  life  in  the  year  1806, 
and  the  suit  has  not  b.  en  revived. 

Nathan!**!  Pendleton  being  ^bout  to  sell  the  land  in 
controv«*rsy,  tendt-red  to  Cl-.arles  Alexander  a  deed  for 
quit  ting  the  title ;  and,  on  his  refusing  to  ex  »cute  it,  in- 
stituted a  siiit  to  compel  him  so  to  do.  After  the  death 
of  Chailes  Alexander  this  suit  was  brought  against  the 
Defendant,  his  widow  and  children. 

In  the  Circuit  Court  a  decree  was  rendered  in  favor 
of  the  PiaintiflT,  from  which  the  Defendants  have  appeal- 
ed to  tliis  Court 

The  cause  was  argued  last  term,  by  Swan  and  Jones, 
for  the  Appellants,  and  by  £•  L  IiEE  and  C.  Lee,  for 
the  Appellee. 

SwANN,/or  the  JijipeUav.^. 

The  only  qu»*stion  is,  whether  the  long  possession  ac- 
cording tt>  m^tf*s  and  bounds*  gives  a  good  title  not^^ith- 
standing  the  cliiim  of  Alexander  to  carry  his  back  Ime 
so  as  to  run  north  17  degrees  west ;  instead  of  north  6 
degrees  west. 

Tlie  bond  to  convey  to  Parthenia  in  1731 — ^2,  calls 
simply  fop  the  hack  lint ;  R.  Alexander's  will  in  1735, 
devises  the  |j>nd  to  her  by  the  same  descnption  ;  and  the 
deer!  of  confiiMnation  from  Charles  Alexander  in  1776, 
st^n  refers  to  the  back  line^  Whatever  should  be  the 
bark  line  4jf  Ah-xandei's  tract,  was  to  be  the  western 
boundary  of  Parthcnia's  400  acres.    In  17^0  a  suit  was 
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iafttituted  for  pRrtitum,  in  which  Parthenin  was  a  party.  AtEXAK« 
A  survey  and  partition  waa  made,  but  was  n<»t  acted  up*       ubr 
on  by  the  Couit,  becaitse  tlie  partic'S  ail  understood  that  &  otiiebs 
tlie  bacli  iiiie  was  unsrttiiHi,  and  the  partition  thi  n  made        v* 
was  agreed  to  be  tenip'Tary,  and  to  be  reformed  if  tlie  fendlb- 
back  line  shuuld  be  carried  farther  to  the  westward  than      ton. 
north  6  de/^recs  west    This  agr<^'iii<  n' ,  although  vetbalf  ■■ 
Was  binding  on  Parlhenia«  at  least  Sf)  far  as  to  pr<*vent 
her  possession  from  being  considered  as  advei'sary  to 
Alexander  as  to  that  part  of  the  land  which  might  be  ta- 
ken away  upon  settling  the  back  line. 

There  was  therefore  no  adverse  possession  until  If  78^ 
when  Parthenia  sidd  to  Hartsh<iiiie.  From  1778  to  1796, 
when  C.  Alexander  instituted  lis  suit  in  the  Court  of 
Chancery  in  Y  irginia*  to  alter  the  boundaries  of  the  tract, 
there  had  not  been  ^0  years  of  adverse  possession.  If 
Pendleton  had  looked  b:ick  to  his  title  he  would  have 
found  that  it  was  never  conveyed  by  metes  and  bounds, 
prior  to  1778,  and  that  the  question  of  boundary  was  still 
unsettled.  He  purchased-while  that  suit  was  pending, 
and  therefore  must  be  presumed  to  have  had  notice  of  the 
claim. 

E.  I.  Lee  and  C.  Lee,  contra. 

This  case  is  not  afibcted  by  the  question,  which  Was 
tlie  true  back  lino  of  Alexander's  land.  Neither  Parthe* 
nia  nor  those  claiming  uiider  lier„  were  parties  to  any 
suit  in  which  that  qu(  stion  was  litigated*  and  cannot 
therefore  be  bound  by  an  v  decision  on  that  point.  At  the 
date  of  the  bond,  and  of  Robert  Alexander's  devise  to 
JParthenia.  he  held  only  to  the  line  north  6  west  The 
conveyance  is  to  be  taken  m<-st  strongly  against  the 
grantor.  In  1776,  when  C.  Alexander  made  the  deed 
to  Parth'nia,  he  held  only  to  the  same  line,  and  it  had 
been  at  that  time  established  as  his  back  line  by  a  judg- 
ment in  the  year  1771. 

If  there  were  sufficient  evidence  of  a  parol  agreement, 
it  could  be  only  an  agreement  to  re-convey  the  land,  if 
the  hack  line  should  be  settled  further  to  the  westward. 
Being  a  parol  agreement  to  convey  land,  it  wouM  haV0 
been  void  by  the  statute  of  frauds. 
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AXSXAV*      If  Pendleton  had  notice  of  the  pendency  of  C  Alexan-* 

D&R      der^H  suit  in  chancety  to  alter  the  boundaries*  yetthat 

fc  OTHBBSsuit  wa«  afterwards  discontinued^  and  there  is  noevi- 

V.        dence  that  Uartshorne,  or  those  claiming  under  hiniy 

PBiiDLB-  had  notice  of  the  claim  until  after  they  had  made  their 

ToH.      purchases.    Pendleton  holds  their  rights^  and  can  pro« 

tect  himself  by  their  want  of  notice. 

JoivBSy  in  reply. 

There  was  nothing  in  the  title  to  deceive  purchasers* 
There  was  sufficient  evidence  on  the  face  of  the  deed  to 
show  that  the  possession  was  temporary.  They  all  refer 
to  the  back  line  of  Howsen'^  patent;  and  every  purcha^ 
ser  would  necessarily  enquire  where  that  line  was.  Up- 
on the  enquiry  he  w«»uld  find  either  that  the  line  was  in 
dispute  and  unst^ttledy  or  &at  it  had  been  settled  at  north 
17  degi;e<es  west 

The  agreement  was  merely  evidence  of  the  nature  of 
the  possession*  and  was  no  more  affected*  hi  this  respect^ 
by  the  statute  of  frauds*  than  would  be  a  simple  declara^ 
tion  of  the  tenant*  that  he  held  not  adversely  to*  but  un- 
der* tL  Alexander. 

If  the  title  is  to  be  quieted*  it  must  be  upon  the  pr^- 
oiplf  that  lung  possession  by  certain  metes  and  bounds* 
induces  a  presumption  that  some  deed  had  hem  m»de 
conformable  to  the  possession.  But  such  a  presumption 
fe  rebutted  by  tUe*  agreement 

Morch  12<ft. 

Mahshai.]:.*  Ch.  J.  after  stating  the  case*  delivered  the 
opinion  of  the  Court  as  follows : 

<«  This  b^ing  an  application  to  restrain  a  person  from 
the  assertion  of  title  in  the  ordinaiy  course  o(  judicial 
proceedings,  the  prajer  of  the  bill  ought  not  to  be  grant- 
ed  in  a  doubtful  case  j  but  if  the  case  be  a  clear  one, 
the  injterposition  of  equity  is  allowable;  and  the  situa- 
tion of  the  land  adjoining  a  growing  city,  the  number  of 
persons  who  are  consequently  interested  in  the  settle- 
ment of  the  question^  and  the  numerous  titlea  wliich  de^ 
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pend  on  it,  ^ve  it  pecuUlu*  claims  to  the  attention  of  the  ai^exait- 

Court.  DBK 

.  &  OTHBBB 

By  the  laws  which  govern  this  case,  a  possession  of       v. 
thit'U  yeai's  underiioniecircumstancesy  and  ot  fifty  years,  P£ivii£B« 
iindt  r  any,  constitutes  a  title  against  all  the  wprid.  The      •aroir. 
Appellee  clain;injE^  under  a  possession  perhaps- from  the  ^-^•«-*— 
year  1732,  certainly  from  thr  year  174.1,  has  'a  complete 
title,  unless  son  ething  ran  be.alle|i$ed  by  the  Plaintift 
in  err(»r  which  shall  deprive  him  of  the  advantliges  of 
that  possession. 

It  is  urjered  thi^t  the  contract  of  1741,  between  the 
Alexander's  and  the  Dade's,  made  the  latter  trustees  for 
the  foimer  with  re8|iect  to  that  portion  of  the  land  inclu- 
ded in  Rerry's  survey,  which  ttey  had  agreed  to  siirreii- 
der  in  the  event  of  establishing  a  more  western  back 
line.  And  that;  th^fdre,  in  computing  time,  we  must 
eommenre  with  the  sale  from  Par  thenia  Dade  to 'Wil- 
liam Uartshome,  in  May,  1778. 

H^d  the  land  continued  in  possession  of  Parthenia 
Dade  and  her  heirs,  the  question  whether  this- contract 
was  of  unlimited  duration,  or  contemplated  some  parti- 
cular suit  tlien  intended  to  be  brought,  'would  merit  con- 
sideration. But.  as  the  contract  does  not  ajipear  on  the 
title  papers,  but  was  verbal,  a  parchaser  for  a  valuable 
consideration  could  not  be  afTected  by  it  unless  he  was  a 
purchaser  with  notice.  Finding  Parthenia  Dade  in  the 
quiet  and  undisturbed  possession  of  four  hundred  acres 
of  land,  forming  a  parallellogram,  limited  on  the  west  bj^ 
the  line  noith  6  west,  he  had  a  right  to  consider  that  line 
as  established,  so  far  as  respected  the  land  of  Parthenia. 
He  was  not  bound  to  know  that  a  private  parol  agree- 
inent  existed,  which  would  control  the  possession.  This 
trust  therefore  no  more  passed  with  the  Iftnd  to  Harts- 
home,  than  would  any  other  secret  trust  of  which  he'had 
no.  knowledge. 

The  various  suits  which  have  been  instituted  by,  and 
againilt  the  ancestors  of  the  Appellants  cannot  affect  this 
causes  A  suit  not  prosecuted  to  a  decree  or  judgment 
is  not  constructive  notice  to  a  person  not  a  pendente  lite 
purchaser;  and  were  the  law  otherwise,  those  suits,  un- 
til that  instituted  in  1796,  would  convey  no  notice  of  the 
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AKBXAir-  private  agreement  made  in  1741.    A  knowledjspe  of  fh0 

DER      suiis  therefore,  ^oiiiu  not  imiAy  a  knowlt  (ige  oi  the  trust; 

&  OTi'.ERs  and  possession  fur  Hity  ^ears,  though  with  knowledge  of 

V.        a  bi  ttfr  title,  if  aaveisaryf  constitutes  a  good  deienco 

PEA'DLB.  against  that  title. 


TON, 


.  In  17^96,  Charles  Al -xander  instituted  a  suit  against 
8un4<r>  pci'sons  ciaimtng  the  land  in  cuntroversj  tir  the 
purpose  of  altering  liie  boundaries  which  had  been  held 
by  Partiieniaf  and  those  claiming  under  her,  from  the  >ear 
17329  and  wliich  bad  been  surveyed  under  an  inteiio(.u- 
tory  decree  mad<^  by  the  Court  of  Chancery,  in  the  year 
i741i.  In  defending  themselves  against  this  claim,  the 
purchaser.)  of  the  land  had  a  right  to  unite  the  i  assession 
of  Parthenia  Dade  to  their  possession,  without  being  af- 
fected by  a  secret  trust  of  which  they  had  no  notige.  If 
upon  the  trial  of  that  suit  a  possi*ssion  of  fifty  years 
t^ould  not  have  been  established  t  and  if  the  Court  should 
have  been  of  opinion  tliat  this  was  not  a  case  in  which 
an  adversary  possession  of  thirty  years  would  have  con* 
stituted  a  bar,  the  merits  of  the  title  would  have  been 
necessarily  investigated.  But  if  Charles  Alexander  had 
permitted  that  suit  to  bo  dismissed,  and  had  filed  a  new 
biil,  he  would  not  have  been  at  liberty,  in  the  computa- 
tion of  time,  to  avail  himself  of  tlie  iiendeucy  of  the  for* 
mer  suit,  unless  he  could  have  connected  the  two  suits 
together.  I'he  law  is  the  same  where  a  suit  terminates 
by  abatement  and  is  not  i*evived,  such  a  suit  takes  bo 
time  out  of  the  act  of  limitations.  The  titlit;  of  Cendleton 
therefore  Sias  from  that  act  all  the  benefit  whicli  can  be 
derived  from  a  possession  from  the  year  1741,  when*  a 
possession  ostensibly  adversary  by  metes  and  bounds  un- 
questionably commenced,  t/>  the  institution  of  this  suit 
in  the  year  1806.  The  dedtirtion  which  the  laws  of  Vir- 
ginia make  frnm  all  computations  of  time  in  consequence 
of  the  war  of  the  revolution,  will  not  be  auflirient  to  take 
this  case  out  of  the  act  of  limitations.  I'he  App<41ees 
title,  being  secured  by  a  possession  of  more  than  fifty 
years,  is  unquestionably  good,  and  it  is  proper  that  the 
doui}U  which  hang.ov/*r  it,  sIhiuM  he  removed.  There 
is  no  error  in  flic  proceedings  pf  the  Circuit  Court  an^ 
the  decree  is  affirmed. 
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PRATT  AicD  OTHERS  V.  CARROLL.  1S14. 


THIS  case  appears  to  be  fully  stated  hj  the. chief 
jas^ce  in  delivering  the  opinion  of  the  Court  of  seven  yJn^ 

the  Court  wiU 

Marshaix,  CIu  J.  delivered  the  opinion  of  the  Court  ^"J*.  ,J^; 

as  follows:  .3erformanoe 

of  n  ContrtflC^ 

This  is  an  appeal  froni  a  decree  of  the  Circuit  Coi^rt  wntifinrf"' 
for  the  district  of  Columbia*  whereby  a  bill  brought  by  ?;Wch  the 
the  Plaintiffs  for  the  specific  performance  of  ft  contract,  ^""[hM^unto 
was  dispnissed.    The  material  facts  are  these :  wiiom  they 

claim,    have 

Daniel  Carroll,  the  Defendant,  was*  previous  to  the  ?Ri^"suma  or 
establishment  of  the  city  of  Washington^  proprietor  <>f  JjJ^"^'  ^' 
a  large  tract  of  land,  part  of  which  lies  within  its  pre^  fim%fiiuit 
sent  limits.    This  part  Was  conveyed  to  trustees,  one  ^as  on  the 
moiety  for  the  use  of  the  po>tlic,  and  the  othef  moiety  SSa^tfi/it 
for  the  use  of  the  ssud  Carroll*  thmi^-h  it  be 

probable   that 

After  the  place  for  thp  seat'  of  govcmrhent  had  been  the  ivfeminnt 
selected*  and  the  boundaries  of  the  city  marked  out,  the  j"  ^»wt  "^'P^^cj 
legislature  of  Maryland  authorized  the  appointment  of  [he^lli^pieti^ 
commissioners  to  su|>erintcnd  the  affairs  thereof,  and  ^  Uie  exneii- 
among  other  powrs  a«jthf>rized  them  to  divide  the  lots  f^'it'*^^^*^ 
in  the  said  city  between  the  public  and  the  original  pror  jmh  or  the 
prirtfirs,  and  drclsred  that  such  divisions  made  in  a^**™5^*^' 
specified  form  and  certified  by  them  should  re  v«'St  in  h!|[JiIiff«ociSm. 
the  original  proprietors  tl>e  legal  estaie  whereof  they  i^  "»«t  nei- 
were  formerly  seized  in  the  lota  and  squares  assigned  Jo^w  ^tXenve, 
to  them  rcspectivery.  The  tommission(*i*s  were^  also  from  the  ex. 
authorized  to  sell  the  lots  retained  for  the  public  tise,  ^^J^L'^on*' 

_  •    •        ^1  I  ,  ^        .      conti"»<!t,   all/ 

and  on  receiving  the  purchase  money,  to  convey  to  the  the  benefiu 

purchasers.    On  the  2Sd  of  September,  1793,  J^^'wes  j|^'*' "^^"f 

Qreenleaf  purchased  from  the  commissioners  *  three        '^^*^  ' 

ttiousand  lots  lyivg  in  that  part  of  the  city  which  had 

been  conveyed  by  Carroll ;  and  on  tlie  ^th  of  De^eni- 

ber,  1793,  James  Gre^nleaf  and  Robert  Morris  made 

firom  the  commissioners  an  additional  purchase  of  three 

limnsand  lots.    Neither  the  purchase  money  being  then 

paidt  nor  a  division  made,  the  legal  title  remained  in 

the  trustees,  and  was  asecurity  for  the  purchase  money. 

Tl\e&o  contracts,  if  executed  by  conveyances*  would 
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PKATT    have  Tested  in  Gr^ enleaf  and  Morris  all  the  public  lotd 
&  0TUBR8  which  were  intermingled  with  those  hereinafter  «tia.ted 
V.        to  have  been  purchased  bj  Ghreenleaf  from  Carroll. 

CARJabLL. 

— — On  the  26th  day  of  September^  In  the  year  1793,  tlie 

said  Daniel  Carroll  and  James  Oreenleaf  entered. into 
ai^ticlesy  whereby  Daniel  Carroll  covenanted  in  nmsi' 
deration  of  SL  and  of  the  covenants  thereinafter  men- 
tioned* to  convey  to  the  said  Greenleaf  twenty  lots  of 
ground  in  the  city  of  Washin^ton^  fronting  on  South 
Capitol  street^  in  all  convenient  speed  afber  the  lots  in 
that  part  of'  the  said  street  should  be  divided  between 
the  said  Carroll  and  the  commissioners  of  the  public  build^* 
ings.  The  said  eonveyancea  to  be  on  condition  to  be 
void  in  case  the  said  Greenleaf  should  not,  v\  ifhin  three 
y<ars  from  this  date»  -erect  a  good  brick  house  on  each 
lot  at  least  ^  feet  fronts  40  feet  deep  and  two  stories 
high.  ,ATid  the  said  Cftrroll  further  covenanted*  that 
after  the  division,-  to  be  made  of  the  Jand  lying  between 
ti)e  fork  of  the^canaU  between  him  ami  the  commission- 
ers should  be  completed,  he,  would  sell  to  the  said  Green- 
leaf every  other  lot  belongings  after  such  division,  to 
tlie  said;Carroll#  for  tlie  consideration  afterwards  men- 
tiotied  ill  the  said  articles;  and  would  lav  out  Uie  whole 
amount  of  the  pi^rchase  money,  when  recelt'^d,  in  build- 
ing houses  as  iiear  as  well  might  be  to  those  ereeted^ 
and  erecting  by  (lie  said  Greenleaf;  and  in  case  of  sell* 
ing  any  of  his  property,  he  would  cause  buildings,  to  the 
amount  of  the  purchase  money,  to  be  erected  thereon. 
The  said  Greenleaf  agreed  to  erect*  0ti  each  of  the  first 
nuntitmtd  twenty,  lots,  one  good  brick  bouse,  at  kfast  ^25 
feet  fr(mt,  M  feet  deep,  aiid  t>m>stoHM  h%;h^  within 
three  yeara  from  the  date,  and  to  fe-amvey  any  of  the 
said  20  lots  nut  built  upon  within  the  tinie,  and  pay 
loot  for  each  of  the  said  lots  ndt  so  built'  upon ;  to. 
]>ay  30/.  for  each  of  ther  other  lifts  to  bp  purchased ;  tor 
layout  on  the  last  mentionetl  -lots  the  sum  of  d,OOOL 
within  two  years,  and  the^urther  sum  of  3,000/.  within 
four  ^ears;  to  pay  one  half  of  the  amount'  of  ihe  pur- 
chase money  with  interest  within  two'  years^  and  the 
remainder  with  interest^  within  four  years.  OarridI  to 
make  deed|i  for  the  last  mentioned  lots  purchased  as  the 
money  should  be  paid.  The  parties  bind  themselves 
each  to  the  other  in  the  penHf  sum  of  0OsOOO/r . 
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On  the  Stb  June,  1796»  it  was  agreed  betii^'een  the    pratt 
«ame  parties  to  change  the  contract  so  far  as  that  the  &  others 
said  Oreenleaf  should  build  twenty  biick  houses  of  such        v. 
description  as  he  should  judge  proper,  provided  they  carroi«£. 

are  t^o  -stories  high,  and  cover  an  equal  extent  of -^ 

ground  with  the  houses  before  mentioned^  and  of  which 
the  one  moiety  or  ten  houses  shall  be  built  on  the  soutli 
part  of  square  numbered  6M>  and  the  residue  on  the 
east  side  of  said  square* 

In  Jidy^  1794,  a  partial  division  was  made  betweefi 
Carroll  and  Greenleaf,  by  which  the  square  No.  661 
was  allotted  to  the  latter.  It  was  on  this  square  that 
the  twenty  houses  mentioned  in  the  contracts  bttween 
the  parties  were  intended  to  be  buijt. 

On  the  ISth  of  May,  1796>  James  Oreenleafi  in  pur- 
suance of  articles  made  July  lOfh,  1795,  assigned  his 
conthict  with  Carroll  to  IMorris  a^cl  Nicholson,  to  whom 
he  also  transferred  his  interest  in  a  large  portion  of  the 
lots  purchased  from  the  commissioners.  In.  the  summer 
of  1796  Morris  and  Nicholson  came  to  the  city  of  Wash- 
ington, when  a  division  of  the  lots  was  cooipleted* 
which  was  reported  to  tlie  comroissifmers  on  the  14th 
of  September,  by  whom  it  was  tiien  ratifii^d.  Twenty 
brick  houses  were  erected  on  the  square  651,  and  bo-^ 
Tered  in  by  the  26th  September,  1796,  the  time  specifi- 
ed in  the  contract  Some  of  them  were  completed.  lit 
May,  1797,  Ds^niel  Carroll  entered  into  the  square  631^ 
fknd  took  possessiom  of  the  buildings  thereon,  which  he 
has  held  ever  since,  and  has  permitted  them  to  be  great- 
ly injured 

Morris  and  Nicholson  conveyed  their  property  in  the 
city,  to  the  Plaintiffsr  in  trust  for  certain  creditors,  by 
deed  bearing  date  the  26th  day  qf  June,  1797^  and  be- 
came bankrupts^  This  bill  was  filed  in  Deceinber,  1804^ 
claiming  a  specific  performance  of  the  whole  contract 
of  September,  1793,  or,  if  the  Court  should  be  oif  opini- 
on that  the  contract  ought  to  be  divided,  the  Plaintiffs 
pray  for  a  specific  perfi.>rmahce  of  that  part  of  It  which 
lespects  the  twenty  laiB*  on  which  they  say  houses  have! 
been  erected  in  conformity  with  their  agreement  They 
contend  that  the  non-execution,  on  their  part  of  so  much 
of  the  contract  ot  September^  1793,  as  remains  to  b« 
VOii.  ^Hf.  60 
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t^ATT    performed  is  not  to  be  ascribed  to  any  faalt  of  theira» 
&  OTHERS  but  to  the  farlure  of  Carroll  to  convey  the  lots  he  had 
V.        stipulated  to  convey. 

CARROIX. 

•>-«. On  the  part  of  the  Defendant  it  i$i  contended  that  he 

could  not  convey  until  a  division  sliould  be  made  and 
sanctioned  by  the  commissioners,  and  that  it  was  as 
much  the  duty  ef  Greenleaf  as  of  himself  to  attend  to 
the  division.  That  his  great  motive  for  enterin.e^  into 
the  contract  was,  by  improving  that  part  of  the  city  in 
which  his  propei*ty  lay  to  increase  its  value  and  t>;  give 
the  town  that  direction.  That  this*  from  the  failure  of 
the  other  contracting  party  to  perform  his  covenantSf 
has  become  impossible:  that  the  consideration  on  wluch 
he  was  to  convey*  cannot  now  be  received ;  and  that  it 
would,  therefore,  be  iniqjitous  to  compel  a  convey- 
ance. 

Tins  Court  is  clearly  of  opinion  that  by  the  contract 
of  September,  1793,  Daniel  Carroll  was  bound  to  con- 
vey to  Grenleaf  the  property  therein  mentiontd  without 
waiting  for  the  execution  of  the  contract  on  the  part  of 
Greenleaf.  Being  so  bound,  he  o«rglit  to  have  taken 
those  stepd  which  were  within  his  power,  and  whfch 
were  necessary  to  be  taken  in  order  to  enable  him  ta 
perform  his  edgr.gements.  He  ought,  tlierefore,  to  have 
obtained  from  the  commissioners  that  act  which  would 
ro-vest  in  himself  the  property  to  be  conveyed. 

It  is  trnc  that,  Greenleaf,  having  purchased  the  public 
lots,  must  liave  concurred  in  the  division,  and,  had  he 
declined  coming  to  one,  his  df^fault  would  have  excused 
Carroll.  But  it  is  not  pretended  that  he  ever  declined 
a  divisipq.  ft  is  true  that  his  omitting  to  press  «me  i» 
a  proof  that,  for  some  time- at  least,  he  was  not  anxious 
on  the  subject;  and  this  diminishes  the  blame  which 
might  otherwise  attach  to  Carroll  for  his  inattention  t# 
80  material  a  circumstance. 

But  in  Jidy,  1794,  a  division  betvs^een  Carroll  and 
Greenleaf  of  seveial  squares  was  made,  and  the  square 
on  which  the  twenty  houses  were  to  h^  erected  was^ 
aniong  others,  assigned  to  Greenleaf.  There  is  no  ex- 
cuse for  the  delay  of  Carroll  in  enabling  himself  to  con* 
▼ey  the  lots  assigned  to  Greenleaf  in  this  division.    Be 
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afleges  tliat,  as  the  calcolations  of  their  contents  were    pbatt 
inaccui'ate^  the  ^confirmation  of  this  division  by  the  com-  &  others 
missioners  was  necessarily  deferred,  until  this  mattor        v. 
should  be  adjusted.    But  the  Court  cannot  admit  the  carroxx. 

sufficiency  of  this  apolo,s:y.    Any  inaccuracy  in  the  cal — r— 

culations  would  be  adjusted  by  allowances  in  the  divi- 
sions after^vards  to.  be  made  of  the  remaining  lots. 

It  appears  that  in  February,  1796,  Robert  Morris  bf- 
fered  the  first  payment  stipulated  in  the  .contract  of 
Septembers  1793,  with  the  interest  which  had  accru  d 
thereon,  and  dcnia^ided  deeds/or  tlie  twcfity  lots.  In  this 
letter  Morris  consents  that  these  deeds  should  b«^. ex- 
ecuted as  an  es('n)w,  to  be  delivered  on  their  fulfilling 
that  part  of  the  contract  by  building  twenty  bouses  on 
the  said  lots,  and  proposes  that  separate  deed!  shoufd 
be  executed,  that  so  many  might  be  delivered  as  Mor* 
ris  and  Nicholson  should  entitle  themselves  to.  He  al- 
so demanded  a  conveyance  of  so  many  lots,  as  the  mo- 
ney offered  would  pay  for,  and  required  tliat  Carroll 
should  perform  that  part  of  his  contract  which  required 
him  to  lay  out  half  the  money  received  in  improving  adja- 
cent lots.  This  is  the  substance  of  Morris's  letter, 
dated  22d  February,  1796,  directed  to  Mr.  Cranrh,  the 
agent  of  Morris,  which  appears  by  €arrolPs  letter, 
jvritten  on  the  29th  of  the  same  month,  to  have  been 
laid  before  liim,  although  Mr.  Crancli  does  not  recol- 
lect the  faot.  The  conveyances,  however,  were  not 
made  nor  the  money  paid. 

Although  the  cover.cint  to  convey  is  not  a  condition 
precedent  on  the  performance  of  which  the  covenant  to 
build  depends,  yet  both  from  the  words  of  the  contract 
and  the  nature  of  the  transaction,  it  was  apparently  th^ 
expectation  of  the  parties  that  the  conveyance  wouM 
precede  the  building.  Nor  was  the  conveyance  an  im- 
material circumstance.  In  any  state  of  things  it  was 
an  important  part  of  the  contract,  and  in  the  events 
which  have  actually  occurred,  it  was  so  important  as  to 
render  it  probable  that  the  failure  of  Carroll  in  this  re- 
spect, has  preveiited  the  completion  of  the  twenty  build- 
ings. Under  this  view  of  the  case,  had  the  bill  de- 
manding a  specific  performance,  been  brf>ug!«t  immedi- 
ately after  the  entry  of  Mr.  Carroll  in  Mayj  1797,  the 
claim  of  the  riaintiflTs  would  certainly  have  been  eniU 
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yRATT    tied  to  serious  attention,  and  might  perhaps  have  pre- 
&  OTHERS  vailed.    It  was  not  then  too  late,  by  executing  the  con- 
V.        tract,  to  have  effected  its  great  object.    But  the  state  of 
CAHROLL.  things  is  now.  entirely  altered.    The  effort  to  give  the 
——  city  that  direction  would  now,  according  to<  every  rea- 
sonable calculation,  be  unavailing.    Time,  therefore,  in 
this  contract  was  essential ;  and  although,  in  conse- 
quence of  the  failure  of  Carroll  to  convey,  the  Court 
might  have  relieved  against  a  forfeiture  so  long  as  an 
execution  of  the  contract  could  place  the  parties  essen- 
tially in  the  situation  in  which  they  would  have  stood 
had  exact  punctuality  been  observed ;  yet  equity  can- 
not relieve  where  it  is  impossible  to  place  the  parties  in 
the  same  situation,  and  when  r^^al  fault  is  imputable  to 
the  person  prayiiig  the  aid  of  the  Court.    80  far  then 
as  Morris  and  Nicholson  have  failed  to  execute  the  con- 
tract of  September,  1793,  the  Plaintiffs  are  too  late  to 
be  entitled  to  the  aid  of  this  Court. 

But  it  is  contended  that  Morris  and  Nictiolson  have 
fully  complied  with  that  part  of  the  contract  wliich  re- 
spected building  twenty  bodses,  and  are  therefore  enti- 
tled to  a  convevance  of  the  twenty  lots.  Tlie  descrip- 
tion of  the  houses  to  be  built  is  so  indefinite  as  to  be  sa- 
tisfiedi  it  is  said,  by  running  up  the  brick  walls,  and 
putting  on  the  roofs. 

The  Court  is  not  of  that  opinion.  On  fair  construc- 
tion the  contract,  requii*es  that  the  houses  should  be  fit 
for  the  habitation  of  families.  No  particular  degree  or 
kind  of'Anishing.is  prescribed;  but  a  building  cannot 
iie  fairly,  denominated  ^f  a  good  brick  house*'  until  it  be 
rendered  a  comfortable  dwelling,  fit  for  the  reception  of 
a  tenant.  This  was  certainly  contemplated  by  the  par- 
tics,  ^nd  a  different  construction  would  tolerate  an  ua- 
lair  and  fraudulent  execution  of  the  agreement. 

But,  although  the  twenty  houses  were  not  all  com- 
pleted,  some  of  them  were,  and  on  examining  the  con- 
tract it  appears  that  Greenleaf  and  his  assigns  were  en- 
titled 4:0  a  lot  for  eacli  house  they  should  build.  The 
contract,  with  respect  to  the  twenty  lota,  was  not  entire; 
It  was  not  necessary  to  perform  the  whole  contract,  or 
to  forfeit  the  whole  property— that  which  was,  as  well 
as  that  which  was  not  improved.  This  will  be  clearly 
perceived  on  a  reference  to  the  contract  itself. 


FEBRUARY  TERM  UU.  4)T 

Carroll  covenants  to  convey  twenty  lots  with  cohdi-    nUTT 
tion  to  be  void,  if  Greenleaf  sliail  not  within^tbiree  yefllrs  k  oTBtm 
erect  a  good  brick  house  of  stipulated  dimensions  on        v. 
each  Ipt.    Greenleaf  as^^  to  erect  the  houses,  and  CABBoift 
covenants  to  re-convey  any  lot  not  built  upon,  within  the  ■)  ■ 

time,  and  to  pay  100/.  for  each  lot  not  so  built  upon. 
This  stipulation  obviously  severs  the  contract  with  rfe« 
spect  to  each  Is^t  Only  those  not  built  upon  were  to  be 
jre-conveyed,  and  for  each  lot  re*conveyed  there  was  a 
forfeiture  of  100^ 

So  far  as  the  contract  has  been  executed  bj  Green* 
leaf  or  his  assigns,  he  and  they  ought  to  he  placed  in 
the  same  situation  as  if  it  had  been  executedby  Carroll 
also.  Had  it  been  executed  by  him,  the  ^e  of  Morria 
and  Nicholson  to  as  many  lots  as  tti(By  had  erected 
houses  of  the  description  agreed  upon9\would  have  been 
absolute.  It  could  not  have  been  defeated  by  their 
failure  to  perform  the  r^^idue  of  the  contract.  Carrell 
ought  not  to  enable  himself  to  defeat  it  by  having  bro- 
ken his  contract. 

The  Plaintiffs  then  ought  to  have  a  conveyance  of  ao 
many  lots  as  shall  be  equal  to  the  number  of  houses 
tliey  have  completed  under  the  agreement  of  Septemb^ri^ 
1795,  and  as  Carroll's  entry  in  May,  1797,  was  so  for 
tortious  he  ought  to  be  accountable  for  the  inju\*y  sus- 
tained by  the  property,  and  for  rents  and  profits  from 
that  tinie.  But  as  tlie  same  contract  binda  'greenleaf' 
and  his  assigns  to  pay  lOOL  for  each  lot  Hbt  improved, 
and  as  the  Court  does  not  consider  this  as  amere  penal- 
ty, but  as  damages  assessed  by  the  parties  themselves, 
the  Plaintiffs  will  not  bci  entitled  to  a  conveyance  of  tber 
tots  which/ were  Improved  without  paying  lOOL'with  in* 
terest  from  the  6th  of  May,  1797,  the  time  iVhep  the 
contract  was  determined  by  the  entry  of  Carroll,  on 
^ach  unimproved  lot.  It  is  at  their  election  to  obtain  a 
specific  performance  on  these  terins,  or  to  abandon  their 
claim. 

It  is  the  opinion  of  this  Coart  that  the  decree  of  the 
Circuit  Court  ought  to  be  reverses  i  and  annulled,  and 
tlie  cause  remanded  with  directions  to  take  an  account 
of  f^nts  and  profits  which  have  been  or  might  have  been 
f^ceived  by  the  Defendant  on  the  hooM  which  have 
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PSATT    been  competed  by  Morris  and  Nicholson  on  fhe  twenty 
&  OXHEB8  lots  in  the  proceedings  mentioned ;  and  also  to  tal^e  an 
V,        account  of  the  money  with  interest  thereon,  which  was 
CARUOLL.  demandable  by  the  Defendant  on  each  unimproved  lot; 
■  and  that  an  issue,  to  be  tried  either  in  Alexandria  or 

Washington,  be  directed  to  ascertain  what  damages  have 
lieen  sustained  by  the  houses  built  by  Morris  and 
Nicholson  previous  to  the  6th  of  May,  1797,  whetlier 
finished  or  imfinished,  on  those  lots  which  shall  be  de- 
creed tc  be  conveyed  to^  the  Plaintifi^,  since  the 
entry  then  made  by  the  Defendant;  and  that  on 
i^eivihg  the  balance,  if  any,  which  may  remain 
duato  the  said  Carroll  after  deducting  the  rents  and 
profits  before  mentioned,  and  the  da  uagcs  aforesaid,  he 
be  directed  to  convey  to  the  Plaintiffs  a  number  of 
standard  lots  which  shall  be  equal  to  the  number  of 
bouses  completed  by  tlie  said  Morris  and  Nicholson  in 
pursuance  of  the  contract  of  September,  1793 ;  the  said 
lots  to  be  those  on  whicii  the  houses  stand,  which  may 
have  been  cotnpleted,  and  if  there  be  more,  than  one 
house  standing  on  the  same  standard  lot,  so  that  it  may 
be  necessary  to  convey  lots  not  fully  improved  in  order 
to  make  the  quantity  of  ground  equal  to  the  superficial 
contents  of  the  standard  lots  to  be  conveyed,  then  such 
standard  lots  are  to  be  laid  off  by  dii-ectioh  of  the  Cir- 
cuit Court,  in  surh  manner  as  may  be  equitable  and 
convenient;  provided,  that  the  ground  imprpved  or 
built  upon  by  Morris  and  Nicholson  under  the  said  con- 
tract, and  re-entered  upon  by  the  Defendant  in  May, 
1797,  be  appropriated  in  the  first  instance  as  far  as  the 
same  shall  sufllce  or  be  necessary  to  niake  up  the  quanti- 
ty of  ground  to  be  conveyed  to  the  Plaintiffs,  but  so  ap- 
propriated'that  no  lot  shall  be  divided,  unless  it  be  ne- 
cessary to  convey  part  of  a  lot  in  order  to  make  up  the 
full  quantity  of  six  standard  lots. 
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A. 

ABANDONMENTi 

If  a  cargo  consists  partly  of  memoran" 
dum  articles,  no  abandoninent,  for 
mere  deterioration  in  value  during 
the  voyage,  can  be  valid  unless  the 
damage,  oii  the  non-memorandum 
articles,  iixccKid  a  moiety  of  the 
value  of  the  whole  cargo  including 
the  memorandum  articles^  Mar- 
cadiet  v.  -Ches.  In.  Co.  40 

ABATEMENT. 

1.  See  Bankrufit^  85 

2.  If  there  be  several  tenants  claim- 
ing several,  parcels  of  4and  by  dis- 
tinct titles,  they  cannot  lawfully 
b"j  joiried  in  one  writ  of  right ;  and 
if  ihey  be,  they  may  plead  in  a-  ' 
bacfiment  of  the  writ.  Green  v* 
JMer,  \  230 

3.  lUhe  demandant  demand  against 
any  tenant  more  land  than  he 
holds,  he  may  plead  non-tenure  as 
to  the  parcel  not  holden ;  but  the 
vrit  shall  abate  only  as  to  the  par- 

.  cet  whereof  non-^ tenure  is  pleaded 
and  admitted,  or  proved.  Green 
V.  Idler ^  230 

4.  Under  the  act  of  Kentucky  to 
amend  process  in  chancery  ^nd 
common  law,  the  party^may  reco- 
ver although  he  prove  only  part  of 
the  claim  in  his  declaration :  but 
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it  does  not  enable  him  to  join  par- 
ties in  an  action  who  could  not  be 
joined  at  the  common  law.  Green 
v.  Liter,  230 

>  Notwithstanding  the  act  of  Vir- 
ginia of  1786,  reforming  the  me- 
thod of  proceedmgin  writP  of  right, 
the  tenant  shall  still  have  the  full 
benefit  of  the  ordinary  pleas  in 
abatement     Green  v  Liter,   231 

>.  If  tenants,  claiming  different  par- 
cels of  land  by  f'.istinct  titles,  omit 
to  plead  that  matter  in  abatement, 
and  join  the  miae,  it  is  an  admis- 
sion that  they  are  joint- tenants  of 
the.  whole ;  and  the  verdict,  if  for 
the  rl  em  and  ant  for  any  parcel  of 
the  land,  may  be  general  that  he 
hath  m<jre  me^e  right  to  hold  the 
same  than  the  tenants ;  and  if  of 
aiiv  parcel  for  the  tenants  that 
they  Ir.'.ve  more  mere  lighi  to  hold 
the  s%me  than  the  demandant* 
Green  v  Liter,  237 


ADJUSTMENT. 
See  Insurance, 

ADMINISTRATION. 


ss 


So  long  as  a  qualified  executor  is  ca- 
pabde  of  exercising  the  authority 
witti  which  he  has  been  invested 
by  the  testator,  that  atithoriiy  can* 
not  be  conferred, .  either  with  or 
without  limiutioD, '  by  the  Court 
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of  prditiary,  on  any  other  person ; 
and  if,  during  f^uch  capability  of 
the  executor,  the  ordinary  grant 
administration,  either  absolute  or 
t»in)>orary,  to  another.person,  that 
grant  is  absdotely  void.  Griffith 
V.  Frazier^  '9 

ADMIRALTY. 

tk  The  pehalty  of  the  50th  section  of 
the  coV.ection  law  of  2d  of  March« 
1799,  which;  requires  a  permit  for 
the  landing  of  goods  impbrted,  ap- . 
phes  to  .goods  the  importation  of 
"Which  is  prohibited  by  law.  Har- 
ford V.  United  Stafeer  109 

%  Bi  itish  property, found  in  rhe  Uni- 
ted Stales  on  land^  at  the  com.- 
xnencement  of .  hostilities  with 
Gre4t  Britain,  cannot  be  condemn- 
ed as  enemy's  property  without  a 
legislative  act,  authorizing  its  con- 
fiscation. The"  act  of  the  legisJia- 
ture,  declarin)^  Vr-ar,  is  not  such  an 
act.    Brawn  i).  U.  States ^        HO 

3.  Timber,  floated  jn to  a  salt  water 
creeki  where  the  tide  cl)bs  and 
flows,  leaving  the  ends  of  the  tim- 
ber renting  on  the  nurd  at  low-wa- 
ter, and  prevented,  by  booms,  from 
floating  away  at  hig^li-wa.er,Vs  to 
Jbe  considered  as  landed.  Brown 
v.  United  States,      .  110 

4.  After  a  derlaratibn  of  war,  an 
Ame'rican  citizen  cannot  lawfully 
send  a  vessi-1  lo  the  cneiny's  coun- 
try to  bring  away  his  property. 
The  Rapids  155 

5.  A  ivessel,  owned  hy  citizens  of  the 
United  State* ,  on  iier  v  oy a>;e  fn »m 
.Kaples  to  the  United  States  hears 
of  the  deciara  ion  of  war  between 
the  ^United  States  and  (Jieat  Bri- 
tain, and,  having  a  British  license 
to  carry  her  car  go  to  Great  Bri- 
tain, ^lianges  her  course  for  •  hat 
counti7  ;  is  capturt-.d  by  ihe  Bri- 
tish, libelled  and  acquitted  upon 
her  license ;  sells  her  cargo,  pur- 
chases a  return  cargo,  &&i)s  lor  the 
United  States,  and  is  captured  by 
^n  American  cruizer ;  gogd  prize. 
The  Alexander,  169 


6,  I^is  a  good  capture  altbooghoftly 
a  prize- master  be  put  on  board. 
The  Alexander,  169 

7.  The  sailing,  on  a  voyage,  under 
the  license  and  passport  of  protec- 
tion ot  the  enemy,  m  furtherance 
of  his  views  or  interests,  consti- 
tutes .such  an  act  of  illegality  k% 
subjects. the  ship  and  cargo  to  con- 
fiscation as  prize  of  war*  The 
JtJia;  181 
The  Aurora,  203 
The  Hiram,                               444 

$.  The  acceptance  and  use  of  an 
enemy's  license  on  a  voyage  to  ^ 
neutral  fiortt  prosecuted  in  fur- 
therance of  the  enemy's  avowed 
objects,  is  illegal,  and  subjects  ves- 
sel and  cargo  to  confiscation.  The 
Aurora^  *1203 

9.  It  is  not  necessary,  in  order  to 
subject  the  property  to  condemna- 
tion for  sailing  under  an  enemy's 
license,  that  the  person  granting 
the  license  should  be  duly  autho- 
rized to  grant  it,  provided  the 
person  receiving  it  takes  it  with 
the  expectation  that  it  will  protect 
his  pr  pert)*  from  the  eiiemy.  The 
Aurora,'    '  203 

iO  rhe  case  of  a  vessel  and  cargo* 
belonging  to  a  citizen  of  one  belli-  • 
gerent  na^n,  captured  on  the 
high  seas  by  a  cruizer  of  the  other 
belligerent,  giveri  to  a  neutral,  and 
by  hini  brought  into  a  port  and  li- 
belled in  a  Court  of  his  own  coun- 
try, between  which  and  the  nation^ 
to  which  the  vessel  originally  be- 
longed war  breaks* out  before  final 
adjudication,  is  a  case^df  salvage; 
one  moiety  adjudged  to  the  libelr 
lants  and  the  other  moiety  to  re- 
main su!)ject  to  the  future  order  of 
the  Court  below  ;  and  to  be  re- 
stored to  the  orieinal  owner  after 
the  termination  of  the  war,  onlesa 
legislative  provision  should  previ- 
ously be  made  for  the  confiscation 
of  enemy's  property  found  in  the 
country  at  the  declaration  of  Ivar- 

The  act  of  bringing  io  the  cargo. 
aithi'ugh  consisting  of  articles  the 
ratportatioo  of  whiob  waft  prohi^ 
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bUed  b3^  law,  was  not^  under  sifch 
circumstances,  a  cause  for  for- 
feiture of  the  property.  The  Ad-- 
venture^  221 

tX,  If  a  citizen  of  the  United  States 
establish  his  domicil' in  a  foT:eign 
country  >  bet weeix  which  and  the 
United  Statesiiostilities  afterwards 
break  out,  any  property  shipped 
by  such  citizen  before  knowledge 
of  the  war,  and  captured  by  an 
American  cruizer  after  the  dec!  a* 
ration  of  war,  is  good  prize-  The 
Venua^  253 

12.  Upon  a  shipment  of  goods  to  be 
3old  on  jom.t  account  of  the  ship- 
per and  consignee,  or  of  the  ship* 
per  alone,  at  the  option  of  the  con- 
signee, the  right  cj  property  does 
not  vest  in  the  consignee  until  he 
has  made  his  election,  The  Ve- 
nu8,  253 

13.  If  two  partnet^  own  jointly  a 
commercial  house  in  New  Yoric, 
and  one  of  them  obtain  an  Ameri-' 
can  register  for  a  «hip,  by  swear- 
ing that  he,  together  with  his  part- 
ner, of  the.  city  of  New  Y-  rk,  mer*' 
chant,  are  the  only  owners,  of  the ' 
vessel,  when  in  fact  his  paitner 
was  domiciled  in  England,  the  ves 
sel  is  liable  to  forieiture  under  the 
act  of  congress  of  December  31«/, 
1792;  Laws  U.  S.  vol:  2,  fi.  133. 
The  Fenus,  254 

14.  OoGds  purchased  by  British  mer- 
chants, before  the  war  between 
the  United  States  and  Great  Bri- 
tain, in  pursuance  of  orders  from^ 
American  qitlzens,  and  shipped  to 
the  agent  of  the  British  metchants 
in  the  United  States  (who  was  al* 
so  an  Ameiican  citizen)  ^*on  ap- 
**  count  and  risk  of  an  American 
**  citizelh,"  (no  circumstances  ^  of 
fraud  or  unfairness  appearing  in 
the  transaction)  were  vested  in 
the  An*3r  can  citizens  at  the  time 
of  shipment,  and  were  not  liable  to 
condemnation,  although  the  yessel 
sailM  from  England  after  the  de- 
claration of  war  was  "known  there. 

Bu  t  if  goods  be  purchased  tis  above* 
i^ou|h   the   accoinpanying  in- 


voices, bilU  of  lading  and  letters 
be  addressed  to  the,\mericao  citi- 
zens for  whom  the  purchases  were 
made,  and  all  concur  to  show  the 
property  to  he  in  them,  yet  If  these 
documents  be  ^closed  in  alet'^^er 
from  the  shippers  to  their  agent 
in  the  United  States,  directing  him 
not  to  deliver  the-jgoods  in  a  ^ei^ 
tain  event,  nor  until  he  should  hava 
received  pay  men«  in  CH«h,  the  pro- 
perty in  the  goods  continued  in  the 
shipper  a(  the  time  of  capture,  and 
they  were  liable  to  condemnation. 

Goods*  by  the'  -same  ship;  pur- 
^l\ased  as  abov^,  and  consigned  to 
the  agent  of  the  con>sgnors,  (being 
an  Amencan  citizen)  in  whose 
iiametJie  bill  of  lading  is  made 
out,  but  the  bills  ot  parcels  and  in-, 
.  voice  jm  the  name  of  the  Amencan 
merchants  for  whom  the  pur* 
chases  were  maile  ;  the  shipment 
also  being  expressed  to  be  oq  their 
account,  although  the  goods  We 
spoken  of  in  rhe  letter  of  the  conT, 
signors  as  British  property  ;  A'est- 
,ed  in  the  American  merchants  at 
the  time  of  shipment;  and  were 
not  liable  to  condemnation/  The 
circumstance  that  the  goods  con- 
tinued, during  the  whole  voyaj^e^ 
at  the- risk  of  »he  shippers  is  im-' 
material.  The  Merrimack^  317 
15.  A  British  subject,  naturalized  in 
the  United  States,  went  to  Great 
Bi4tain  in  a  time  of  peace  for  the 
purpose  of  Craae,  but  with  t^e  in* 
tention  to  return  to  the  United 
States,.  He'  continued  in  Great 
Britain  a  yea*'  after  knowledge  "of 
the  war  between  Great  Britain 
and  theUnited  States,  for  the  pur^ 

Cose  pr  winding  up  his  business  ; 
ut  engaged  in  mi  new  commercial 
tran^ctjons  with  i he  enemy,*  and 
actually  returned  to  the  United 
States  In  a  little  more  than  A  year 
after  knowledge  of  the  war ;  yet 
he  was  considered  as  an  enemy 
and  his  goods  Were  condemned. 
The  Francea^  ThfrnifiBorCn  claim^ 

1.6.  Gboos,  appearing  by  tj^e  ship*^ 
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papcffs  io  be  a  consignment  frr  ni 
alien  enemies  to  American  mer- 
chants, were  comiemne4  in  toto^ 
although  further  proof  Vas  ofiierecl 
that  American,  merchants  were 
jointly  interested,  and  that  they 
itad  a  lien  upon  the  fcoods  mr  con- 
sequence of  advances:  made  by 
them.  Furthor  proof  on  those 
points  refused.  the  Frances. 
Tkomfison'a  claim,  336 

J7.  Where  the  affidavits  produced 
on  the  order  for  further  pW:of  are 
positive,  although  their  credibility 
be  impaired  by  th6  non-production 
lif  tetters  .mentioned  therein, 'yet  a 
second  order  for  further  proof  will 
be  «illowed  in  the  appellate  Court. 
The ,  Franceif,    Graham*a    claim, 

tt.  Goods  shipped  by  a  British,  mer-. 
chant  taa^  Xn[^erican  house,  (part- 
ly in  conforniity  with  Oiders,  and 
partly  witl^out  prders)  ^ho^had^an' 
option  to  'accept  or  reject  the 
whole  invoice  in  a  limited  time,  re- 
'pain  the  property  of  the  shippers^ 
im til  the  elect irm  be  made  to  ac- 
cept thesm.  The  Franccsi  Dun- 
ham and  Randolph^ B  claim,  •  354 

19  An  intention  of  a  consignor  of 
goods  to  vest  the  I  igUt  of  p»*operty 
in  the  consignee,  is  not  sufficient 
\o  effect  such  4  change  of  prQpei*ty 
i^Ul  the  goods  are  received  by  t^e 
consignee»  or  some  evidetice  ^  is 
given  of. his  agreement  to  taVe 
them  on  iiis  own  account ;  until 
that,  time,  the  goods  are  at  the  risk 
'  cl  the  shippers;  and  if  they  are 
enemies,  the  goods,  if  captured, 
igre  good  prize.  The  result  is  the 
aame^  although  thle  consignee- be 
ihe  agent  of  .'a  third  person  who 
liad  directed  him  to  order  the 
goods,  unless  it  appear  that  he  did 
actually  order  them.  The  Frt^nccM. 
French'9  cMnt,'  359 

;;I0.  The  commercial  domicil  of  a 
merchant,  at  tlie  time  of  the  c^jx- 
titre  df  hiit  goods,  detarmihes  the 
chsxracterof  those  gohds.  hostile  ^r 
Jieutral.  TheFrancea^  Gillesfiie^a 
claim, '  363 


21-  Property  engaged  in  an  illicit  in- 
tercourse with  the  enemy,  is  to  be 
condemned  to  the  ca/^ror9-wnot  to, 
the  United  States  A  municipal 
forfeiture  under  the  Jaws  of  the 
United  States  is  absorbed  in  the 
more  general  operation  of  the  law 
of  war.  The  prize  act  of  26th 
June,  1812,  operates  as  a  grant 
from  the  United  States  to  the  cap- 
tors, of  all  property  rightfully  cap- 
tured by  commissioned  privateers, 
as  prize  of  war.     The  Sally,    382 

22.  Further  proof,  inconsistent  ^ith 
that  already  in  the  cs^se,  will  not 
be  admitted.  The  Euphratea,  385 

23.  The  forfeiture  of  go-ds,  for  vio- 
lation of  the  non-iptercourse  act  df 
March  1st,  1809,  takes  place  upon 
the  commission  of  the  offence  and 
avoids  a  subsequent  sale 'to  an  in- 
nocent purchaser,  although  there, 
may  have  been  , a  regular  permit 
for  landing  the  gopds,  and  although 
the  duties  may  have  been  paid. 
United  Staita  v.  4960  baga  of 
coffee,  398 

2^  A  forfeiture  under  the  3d  section 
6f  the  acr  of  %Hih  June,  1809/  ch. 
9.  will  over-rf^ach  a  -bonajide  sale 
to  ai purchaser  for  valuable  conn- 
deration  without  notice  of  the  of- 
fence. United  Statea  v.  Brig 
Mara,  i  '  417 

!25.  No.  lien' upon  eiic(my*s  property, 
by  way  of  pledge  for  the 'payment 
of  purchase  money,  or  otherwise, 
is  sufficient  to  defeat  the  rights  of 
the  captors,  in  a  prize  Court,  un- 
its** in  very  peculiar  cases  wherie. 
ihe  lien  is  imposed  by  'a  general 
law  of  the  mercantile  world,  inde- 
pendent of  anycontract  between 
the  parties,  the  Francea*  Jr^ 
vin^a  claim,  4^8 

26.  Where  goods  are  sent  upon  thc( 
account  and  risk  of  the  shipper, 
the- delivery  to  the  mastor  is  a  de- 
livery to  him  as  agent  of  the  flftiip- 
per,  not.  of  the  consignee ;  and  it 
is  competent  to  the  cbntfignor  at 
any  time,  before  actiiaj  delivery  in 
the  consigyiee,  ta  countermand  it, 
and  tbui^topreveiit  the  conagnee's 
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Kea  Iran  attaching. ,  7%e  Francirt^ 
Irvin'a  claimy  419 

57.  Under  the  8th  section  of  the 
piize  act  of  June '  26th,  1812,  the 
president  had  authority  to  '  issue 
the  instructions  of  the  28th  of  Au- 
gust, 1812.  The  Thomas*  Gib- 
oonst  421 

58.  The  coinmissi6n8  of  the  jpriTateers 
of  the  United  States  liaaV.  bo  qnali- 
lied  and  restrained  by  the  instruc- 
tions of  the  president.  The  Tho^ 
maa  Gibbons^  421 

29.  A  shipment  made,  even  afte;*  a 
knowledge  of-  the  war,  is  to  be  con- 
sidered as  having  been  made  in 
consequence  of  the  Kepeal  of.  tfte 
orde^  in  council,  if  made  within 
so  early  a  period  thereaftjer  as 
would  leave  a  reasonable  presump- 
tion that  the  knowledjj^e  of  that 
repeal  would  produce  a  suspension 
of  hos  ilitietf  on  the  p..rt  of  the 
United  States.  The  Thomas  Gib- 
bons^ 421 

30. .  By  the  mere  act  of  illicit  inter- 
course the  property  of  a  citizen  is 
not  divested  ifiso  facto  i  it  is  only 
Uable  to  be:  condemned  as  enemy 
property,  or  as  adhering  to  •  the 
enemy,  if  rightfully  captured 
■  during  the  vbyagc.  The  Thomas 
Gibbons^  ;  421 

31'  The  president's  instructions  of 
28th  of  Angust,  1812,  were  meant 
to  pro^ct  all  British  merchandise 
on  board  an  i^erican  ship,  with* 
-  put  any  exception  on  account  of 
British  proprietary  interest.     The 

'  Thomas  Gibbons^  422 

32-  A  vessel  sailing  to  an  enemy's 
'country,  after  knowledge  of  Uie 
war,  and  taken  bringing  from  t^at 
XK>untry  a  cargo,  consisUng  chiefly 
of  en^my  goodtf;  is  liable  to  con- 
fiscation, as  prize  of  war.  The  St, 
Lawrence^  434 

93.  Suppression  of  papers  where  it 
appears  to  have  been  intentional 
and  fraudulent,  and  attended  with 
other  suspicious  circumstances,  is 
•good  cause  for  refusing  further 
proof.  But  where  the  supprej^sion 
aooears  to  be  owing  to  accident  or 


mistake,,  and  no  other  suspicjious 
circumstances  appear  in  the  case, 
further  proof  may  *  be  aUowied. 
The  St.  Lawrence^  435 

34.  Tradingwiththe  en^my  is  not 
excused  by  the,  necessity  of  <)b*; 
tairftng  funds  ib  pay  the  expenses 
of  ihe  ship  ;  nor  by  the  c^inion  oJT 
an  American  miiiister.  expnessed 
to  the  master,  that  by  undertaking 
the  voyage,  hie: would  violate  no 
law  of  the,  United  States.  77m 
Jose/!^,  451 

35*  If  an  American  vessel  be  cap* 
turtd  on  a  circuitous  voyage  to  the 
United  States';  in  the  >mcmer  part 
bf  which  voyage  she  has'been  guiU 
ty  qf  conduct  subjecting  her  to 
confiscation^  althoi^h  at  the  time 
of  capture  she  is  committing  no,  il- 
legal act,  she  must  be  condemned. 
I'he  Jasefih,  452 

36.  Where  the  termini  of  a  voyage 
are  already  fixed^  the  continuity 
of  such  voyage  cannot  be  broken 
by  a  voluntary  deviation  of  the 
ihaster  Jor  the  purpose  of  .Carrving 
on  ah  intermediate  trade.  The 
Jose/ih,  45% 

tfr,  A  capture  as  prize  of  war  may 
lawfully  be, made^  within  the  ter- 
ritorial limits  6i  the  United  States 
at  any  place  below  lon^-water 
mark.    The  Jose/ih^  452 

38.  Further. proof  will  be  allowed, 
on  the  part  of  the  captors  at  to 
the  fact  of  capture.    Tnit  Grotiust 

45# 

ALEXANDRIA. 

A  purchaser  of  real  eiftate  In  Mt^ 

andriais  not  peiisonally  liable  |ot 

.  arrears  of  taxes  assessed  before 

his  purchase.    Com.  CauncH.  ^ 

Alex.y,.  Preston^  S3 


AMERICAN  SHIP. 


254 


See  Mmiraltyi  13, 

APPEAL. 
1.  An  appeal  lies  to  tjfua  Coiut  fiNmi 
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the  sentence  of  the  Circfuit  Court 
for  the  district  of,  C<4umbia,  af- 
jirming^  the  sentence  of  the  Or- 
phan's Court  of  Alexandria  coun- 
ty,  which  disniisscd  a  petition  to 
revoke  the  probate  of  a  will.  Car- 
ter v.  Cuttings  251 
2.  See  Admiralty^  17,  S48 

ASSIGNEE  OF  BANKRUPT. 


^^*Bankrufitt.    . 

ASSIGNMENT. 


BS 


Upon  an  assignment  of  a  plat  and 
certificate  of  survey  obtained  on  a 
lapd  warrant  in  Virginia  for '  2,600 
acres,  the  assignee,  who  obtains  a 
patent  tKereupon  in  his  own  name, 
is  not  obliged  to  account  with  the 
assignor  for  the  surplus,  if  upon  a 
re-survey  it  appear  that  the  t»  act 
contains  2,700  acres.  Vowles  v. 
Craigt  372 


AUTHORITl. 
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BANKRUPT. 

1,  Upon  the  death  of  an  as9ignee, 
pnder  the  bankrupt  law  of  the 
Umt<;d  States,  the  right  of  action 
for  a  debt  due  to  the  bankrupt  is 
vested' in  the  executor  of  the  as- 
ugnee.    Richards  v.  md,  in.  Co. 

85 

S.  ipKfr^*  whether  the  commission- 
ers of  bankrupt  had  a  riglit  to  ap- 
point a  second  assignee  in  case  of 

^ the  death  of  -the  first  ^  Richards 
v.Md.In.Co  85 

BARRATRY. 

Set  Charter  flatty^  40 

BLOCKADE. 
Sec  Insuranctt  S9, 


BRITISH  LICENSE. 
Stt  Admiralty t  5,  7,  8, 9. 

c. 

CAPTORS. 

Se^  Aclmiralty,  21,  S82 

CAPTURE. 

See  Admiralty,  10, 35^  38. 

CHARTER  PAR  FY. 

Where  the  general  owner  of  a  ship 
retanis  the  possession,  command 
and  navigation  of  the  same,  and 
contracts  to  carry  a  carg^o  on 
freight  for  the  voyage,  the  charter 
pjfi-ty  is  to  l)e  considered  as  a  mere 
affreightment  sounding  in  c^'ve- 
nant,  and'  the  freighter  is  not 
clothed  with  the  character  o»*  le- 
gal responsibility  of"  ownei-shijr^ 
but  the  general  owner  is  to  be  con- 
uidered  as  owner  for  the  voyage, 
and^  if  he  be  master  of  the  vessel, 
he  cannot  commit  baiTatry.  Mar- 
cadier  v.-  Ches.  In,  Co.  40 

COLLECTOR, 

Under  the  11th  section  of  the*  em^ 
bargo  act  of  the  25th  Of  April, 
1808,  thecdllector  was  justified,  in 
detaining  a  vessel,  by  his  honest 
.  opinion  that  there  was  an  inten-^. 
tion  to  violate  the  provisions  of  the 
embargo  laws.  It  was  not  neces^ 
sary  for  him  to  show  that  his  sus- 
picion was  reasonable  Crowell  r. 
M'Fadon,  94 

COLUMBIA. 

l.The  trustee  of  an  insolvent  debtor, 
in  thedistrict  of  Columbia,  repre- 
sents the  oreditors  of  the  insolvent, 
and  can  take  advantage  of  a  de^ 
feet  in  a  mortgage,  of  which  the 
insolvent  himself  could  not  Bank 
i^Altx.  v.  Hcrbeft,    *  Sll 
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d.  The  Maryland  act  of  limitations 
of  three  years  is  a  good  bar  to  an 
action  of  aaaumfiait  for  i^pney  had 
and  received  brought  to  tty  the  ti- 
tle to  lands  in  the  city  of  Wash- 
ington, under  the '5th  section  of  the 
act  of  Maryland  of  November, 
1791,  c.  45,  Beatty  v,  Bumes,  98 

3.  Quere,  whether,  by  the  Maryland 
act  of  cession  of  the  district  of  Co- 
lumbia to  the  United  States,  the 
state  conveyed  to  the  United  States 
the  vacant  and  unappropriated 
lands  in  the  district?  Beatty  v. 
Burnes,  99 

4.  See  Jifipeal,  1,  251 


COMMISSION. 


421 


See  Admiralty,  28,     ,*. 

CONFISCATION. 

See  Mmzrady,  2,  10,  110,  221 

CONSIGNEE. 

%  See  Joint  owners^  SO 

2.  See  Admiratty^  12,  253 

CONSIGNMENT. 

1.  See  Joint  owner b^  50 

2.  See  Admiralty ^i2y  2^3 

3.  See  Admiralty » 14, 16, 19, 26.. 


fed  ufidef  the  statute  of  uses,  tiie 
bargainee  has  tf  com/tie te  seizin  in 
deed  without  actual  entry  or  ^^ry 
of  seizin.     Green  y.'lAtjtrt       934 

CREDITORS. 

Set  Columbia^  h  f§ 

D- 

DEBTOR. 

Ste  Tnaolvent,  431 

DEBTS. 

See  Lands,  1,  H 

PEMURRBI 

A  special  plea,  which  aniomitli  t| 
the  general  issu'e,  is  bad  iipoD  m^ 
cial  demurrer*  Fan  J^ess  v»  FqT" 
rest.  $% 

DEPOSITION. 

Sec  Evidence,  f§ 

DEVISE. 


Sec  Land,  1, 


DoMicm 


CONTINUITY  OF  VOYAGE.       ,See^7mra/ry.  11,15.  20. 
See  Admiralty^  36,  452  DUTIES. 


CONVEYANCE. 

X.  Under  the  land  law  of  Virginia, 
the  whole  legal  estate,  and  seizin 
of  the  commonwealth  pass  to  the 
patentee,  upon  the  issuing  of  his 
patetl^    Greeny.  Liter,  232 

2.  A  conveyance  of  wild  or  vacant 
lands  gives  a  constructive  seizin, 
thereof,  in  deed,  to  the  grantee, 
and  entitles  him,  to  all  the  legal 
remedies' incident  to  the  estate. 
Green  v.  Liter,  232 

3.  Under  a  conveyance,  taking  ef- 


^tt  Admiralty,  23, 

EMBARGO 

See  Collector, 

ENExMY. 


Ml 


94 


See  Admiralty,  2,  4, 5,  6,  7,  S,  9, 10, 
i:,  12,  14,  15,  16,  18,  19;  20,-  31t 
22,  25.  2C,  sr,  ?8,  29,  30/31,  38, 

S3,  34,  35,  37,  38. 
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EQurry. 

1*  If  the  case  be  clear,  a  Court  of 
equity  will  interpose  to  quiet  the 
title,  Alexander V.  Pendleton^  462 

2.  See  Purchtuer^  2,  3,  462 

3.  See  Sfiecific  performance^       471 

EVIDEKCE. 

It  is  a  fatal. objisctipn  to  a  deposition, 
taken  under  the  30/A  section  of  the 
judiciary  act  of  1789,  that  it  was 
opened^  out  of  Court.  Beale  v. 
Thompson  and  Maris ^  70 


EXCHANGE. 
See  Insurant ^ 

' .  EXiECUTOR 


ss 


1.  See  Administration^  9 

3.  If  i  judgment  be  rendered  against 
one  as  executor,  who  is  not  execu- 
tor, it  does  not  bind  the  estate  of 
the  testator,  :xn(\  an  execution  up- 
ODi^uchi  a  judgment  could  not  le- 
gally be  levied  upon  such  estate. 
Griffith  V.  Frazier,  9 

3.  By  the  law  of  ^uth  Carolina  ad- 
ministration durante  absentia  tes- 
tatoris  cannot  be  granted  after 
probata  of  the' will  and  letters 
testamentary  ^r^ntecL  Griffith  r. 
JFrazier.  10 

4.  Sec  Bankrufit,  1,  2,  85 

5.  If  an  executor  do  not  cause  him 
self  to  be  made  party  to  a  suit 
brought  it)  the  life  time,  and  in  the 
name  of  the  testator,  and  pending 
at  his  death,  it  is  to  be  considered 
as'a  Voluntary  abandonment  of  the 
action,  spas  to  exclude  the  execu" 
tor  from  the  benefit  of  the'eqiiity 
of  the  exceptions  to  the  statute  of 
limitations.  Richards  Vi  Md.  In, 
C9.  95 

F. 

FORFEITURE. 

See  Admraity,  33, 24. 


FUNDS;  WITHDRAWING  Of* 

1.  See  Admiralty^  5,  16P 

2.  Quere,  whether  goods  purchased 
before  the  war  by  a  citizen  of  the 
United  States  for  the  purpose  of 
withdrawing  funds  from  England 
to  the  Unired  States  are  gciod 
prize.     The  Mary^  388 

FURTHER  PROOF. 

1.  See  Admiralty^  16, 17, 18,  22. 

2.  The  Mary,  388 


GENERAL  ISSUE. 

1.  In  a  writ  of  right  the  tenant  can- 
not, in  Kentucky,  give  in  evidence 
upciii  the  gtnera)  issue  any  matter 
oi abatement    Gretn  v.  Liter ^  231 

2.  UiHler  thi  act  of  Virginia  of  1786, 
the  tenant  in  a  writ  of  right  may 
plead  any  special  matter  in  bar,  or 
give  it  in  evi<!ence  under  ihe  gene- 
ral issue.     Green  v.  Liter,       231 

GRANT. 

1.  See  Conveyance^  1,  ft,  3,  229 

2.  See  Assignment,  tJ71 


INSOLVENT. 

1.  See  Columbia^  1,  36 

2.  In  case  of  insolvency  the  United 
StKtes  are  not  entitled  to  priority 
of  payment,  unless  the  insolvency 
be  a  legal  and  known  insr.jvency 
manifested  by  some  notorious  act 
of  tlie  debtoi  pursuant  to  law. 
Prince  v,  Bartlett,  431 

INSURANCE. 

1.  Where  a  technical  total  loss  is 
sought  to  be  maintained  upon 
the  mere  ground  of  deteric ration 
of  the  cargo,  at  an  intermediate 
port,  to  a  moiety  of  its  value,  all 
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dettrioration  of  memorandum  ar- 
ticles mast  be  excluded  froni  the 
estimate.  Therefore,  in  acai^ 
of  a  mixed  character,  no  abandon- 
ment, for  mere  deterioration  in 
▼aloedurihg  the  voyage,  can  be 
valid,  unless  the  damage  on  ih6 
son  memorandum  articles  exceed 
a  moiety  of  the  whole  cargo  in- 
cludmg  the  memorandum  articles. 
Marcadierv,  Chea.  In.  Co.  39 
-9.  Where  the  general  dwner  of  a 
ship  retains  the  possession,  com- 
mand and  navigation  of  the  same, 
and  contracts  to  carry  a  cargo  on 
freight  for  the  voyage,  the  charter 
party  is  to  be  considered  as  a 
mere  affreightment  sounding  in 
{iovcnant^  and  the  freighter  is  not 
clothed  with  the  character  or  le- 
gal responsibility  of  ownership, 
in  such  case  the  general  owner  is 
alsQ  owner  for  the  voyage ;  and  if 
he  be  the  master  of  the  vessel  he 
is  incapable  of  committing  barra- 
try.   Marcadier  v.  Chea.  /n»   Co. 

40 

3.  Whien  a  cargo  is  insured  by  di- 
vers policies,  in  some,  of  which 
the  rate  of  exchange  is  fixed  at 
which  the  prime  cost  of  the  cargo 
shall  be  vatued ;  in  ascertaining 
the  amount  of  the  interest  of  the 
insured,  upon  settlement  of  thos'^ 
policies  in  which  the  rate  of  ex> 
change  is  fixed,  the  whole  cargo  is 
to  be  valued  at  that  rate  bf  ex- 
change without  regard  to  the  rate 
of  exchange  by  which  the  value 
may  have  been  asceriained.in  the 
other  policies*  FleaaanU  -0.  Md. 
In.  Co.  56 

4.  If  a  policy  insures  against  •*  un- 
••  lawful  arrests,  restraints  and  de- 
••  tainments  of  all  kings,  princes," 
&c.'  the  (|ualification  *'  unlawful^* 
extends,  in  its  operation,  as  well 
to  *•  reatrainta  dnd  detainmenta'* 
as  to  ^*  arreata  ;**  and,  ih  such 
case,  a  detainment  by  a  force  law- 
fully blockading  a  port,  is  not  a 
peril  insured  against  by  a  policy 
containing  a'wan  anty  of  neutrali- 

MCall  V*  Marine  In.  Qo.  59 

)U  VIU. 


5.  A  policy  on  goods  to  be.  safely 
landed  at  Leghorn,  is  discharged 
by  landing  them  at  the  Lazaretto  ; 
that  being  the  usage  of  the  trade. 
Grade  v.  Marine  In.  Co,  7S 

6.  Quere^  whetheir  ransom  can  be 
recovered  where  thercf  U  a  war- 
ranty against  particular  average.? 
Grade  v.  Marine  In.  Co.  75 

INSTRUCTIONS. 

See  Mhdralty,  27,  28,  431 


JOINDER  IN  ACTION. 

1.  See  Abatement^  2,  3,  4, 5;  6,    330 

2.  See  Joint  merchanfa^  %  30 

3.  Sec  Joint  owner a^X^  50 

JOINT  MERCHANTS. 

1.  A  promissory  note  given  by  .one. 
member  of  a  commercial  company 
to  another  member;  for  the  use  of 
the  company,  wijl-  maintain  adTac* 
tion  at  law  by  the  promisee  in  hii 
own  nnme  against  the  maker. 
Van  J\/eaa  v.  Forreat^  30 

2.  If  the  declaration  be  upon  a  joint 
note,  and  the  Defendant  plead 
that  it  is  the  separate  note  of  on0 
of  the  Defendants,  and  was  given 
to  and  accepted  by  the  FlaintHf  in 
full  satisfaction  of  the  debt,  the 
plea  is  bad  on  special  demurrer* 
because  it  amounts  to  the  general 
issue.     Van  J^eaa  v,  Porreat^     31 

3.  See  ^t/miVa/^y,  12,  13,  25$ 

JOINT  OWNERS. 

1.  If  two  joint  owners  of  merchandize 
consigu  it  to  a  merchant  for  aale, 
and  inform  liim  that  each  owns 
one  moiety ;  and  if  they  give  se<^ 
parate  «nd  variant  instructions^ 
each  for  his  own  moiety,  one  of 
the  consignors  alone  may  maintain 
a  separate  action  against  (he  con- 
signee for  a  violation  of  his  sepa- 
fate  instrucUons,  Hall  v.  Ltijsh^  5 


MO 


INDEX. 


2,  ^^  Admiralty,  12, 13,  253     4.  See  A^aignment'^  Srl 

JOURNEYS  ACCOUNTS.  LAZAflETTO. 


At  common  law,  po  action  could  be 
renewed  by  Journeys  accounts  in 
case  of  Toluntary  abahdonment. 
Richards  v*  Md  In.  Co.  85 

JUDGMENT: 

See  Exetutor,  2,  9 

JURISDICTION. 

1.  Thd  acts  of  a  tribunal  upoii  a 
subject' not  virith in  its  jurisdiction, 
are  void     Griffith  v.  Frazier^     9 

2.  The  GirtSiiit  Courts  of  the  United 
States  have  jurisdiction  ia  writs  of 
right  wher--  the  property  demand- 
ied  exceeds 500  dollars  in  value; 
and  a  upon  the  trial  the  deman- 
dant recover  lebs,  he  is  not  to  be 
allowed  his  costs;  but,'  at  the  dis- 
cretion of  the  Court,"  may  be  ad- 
judged to  pay  costs.  Qretn  v. 
Liter,  229 

S.  See  vf/^/^^aM,  251 


kBNTUCKY. 

See  WHt  of  right*  329 

L. 

IrAi^DING  OF  GOODS. 

See  Admiralty,  3,  110 

LANDS. 

Ir  Under  the  statute  of  yii^itiia- re- 
specting wills,  it  is  necessary  (in 
order  that  lands  acquired  after 
the  aate  of  the  will  may  pass  by 
^  wilf)  thAt  th'a  mtcrvtion  of  the 
testator  should  clearly  apipear  up*- 
on  the  face  of  the  w^ '  ^mith  v* 
Edringion^    '  '    66 

.%  See  Columbia,  2,  3**  98 

3.  See  IVrit  of  right,  229 


See  Ituuranct^  5,  f  S 

LEGHORN. 

See  Insurance^  5,  75 

LIEN. 


^^  Admiralty,  Ib^^S,  335,  41t 

LICENSE  OF  THE  ENEMY. 

See  Admiralty,  5,  7,  8,  9; 

LIMITATIONS. 

!•  An  acknowledgment  of  the  ori- 
g[inal  justice  of  ihe  claim  is  not 
sufficient  t.o  take  the  case  out  of 
the  statute  of  limitations;  the  ac- 
knowledgment must  go  to  the  fact 
that  H  is  still  due.  Clementeon  v. 
miliama,  72 

2.  The  statute  of  limitations  ;i9;^n* 
titled  to  the  same  respect  as  other 
statutes,  and  ought  not  to  be  ex- 
i)lained  away.  Clementeon  v,  fVil- 
liania,  7% 

3.  Quere,  whether  the  acknowledg- 
nient  by  one  p<trtner,  after  the 
dissolution  of  ^he  partnership,  is* 
sufficient  to  take  a  case  out  of  the 
statute  of  limitations?  Clefritht- 
aonv.  Williama,  72 

4.  If  an  executor  do  liotcaitse' him- 
self to  be  made  party  to  a  suit 
brought  by  >his  testator  in  his  life 
time  ajfid  pending  at  his  death,  he 
canmit  maintain  a  new  suit  undef 
the  equity  of  the  exceptions  in  the 
statute  of  limitations.  Richards 
V.  Md,  In,  Co.  85 

5.  See  Journey* a  accounts,  8^ 

6.  SeeXolumdia,  2,  98 

7.  In  Vu'ginia  a  possession  of  thirty- 
years,  under  Some  cirevmstancest 
aod  ot  fifty  yeap^  under  any,  con- 
stitutes a  jtitic'  agamst  all  the 
world.  Alexander  v,  Fendle- 
ton,  469 
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1^  An  M/d,ytr9BTy  pmsession  of  50 
years,*  although  with  knowledge 
of  a  better  title,  is  agoodilefence 
iagainst  that  titler  Mexander  v. 
Pendleton^  462 

9,  A  purchaser  without  notice  has  a 
right  to  join  his  advet*sary  posses- 
•ion  to  the  ostensible  adversary 
possession  of  his  vendor,  so  as  to 
l^ve  himself  the  benefit  of  ihe  sta- 
tute of  limitations.  Alexander  t^. 
Pendleton^  463 

M« 

MARYLAND. 
See  Cohimlnat  2,  3,  98 

MEMORANDUM  ARTICLES. 
See  Inaurancet  I*  39 

MONEY  HAD  AND  RECElV&D. 
J5ee  Columbia^  2,  98 

MORTGAGE. 

See  Columbia,  1,  36 

N. 

NATURALIZATION; 

See  Admiralty y  15,  335 

NON-IMPORTATION. 

See  Admiralty,  10,  221 

NON-INTERCOURSE  ACT. 

1.  Quere,  whether  the  non-inter- 
course act,  as  it  regards  Great 
Britain,  was^not  mere-  d  in  the  law 
of  war.     The  Rafiid^  164 

3«  The  forfeiture  of  goods  for  the 
violation  of  the  non-intercourse  act 
of  March  1st,  1809,  takes  place 
upon  the  commission  of  the  offence 
and  avads  a  subsequent  sale  to  an 
innocent  purchaser,  although  there 
may  have  been  a  regular  permit 


for  landing  the  goods,  and  although 
the  duties  may  have  been  paid. 
United  Stares  v.  1960  baga  oj 
coffee,  398 

1  Same  point  as  to  the  act  of  28th 
June,lB09,  ch.9,  J  3.  The  brig 
Mara,  411^ 


NONTENURE. 
See  ASatemtnt,  2,  3,  4^  5,  6, 
NOTICE. 


229 


1.  A  purchaiser  vfith  notice  is  pro- 
tected by  his  vendor's  wnt  of  no- 
tice. Alexandet  v  Pendleton^  4^9 

2.  See  Umitiitiona^Si^,  462 

O. 


ORDERS  IN  COUNCIL. 
See  Admiralty  t  29, 

ORDINARY. 
See  Adminiatratoff 

ORPHAH«  COURT. 
See  A/ifieal$h 

P. 
PARTNERSHIP 

1,  See  Joint  met  chant  a,  I,  % 

2.  See  Xtmt/artoTM,  3., 

PATENT. 

X,  See  Cohveyance,  1, 
2.  See  Aaaignment, 

PERMIT; 

See  4^miralty,  1, 

PLEADING. 

1.  See  Joint  merchanta,  1,  Sf, 

2.  See  Abatement, 


421 


251 


fa 


1^32 
371 


169 


30 


4M  INDEX. 

POLICY. 

See  Inturanre^  3,  4,  5,  55, 59 

POSSESSION. 


give  himself  the  benefit  of  the  star 
tuie  (f  limitations.     Alexander  v. 


1.  See  WHt  qf  right,  9,  10,  11, 15. 
16,17,  22!9 

^.  See  Limitatiom,  7.  8, 9,  462 

PRACTICE. 

See  ^n*  of  right,  229 

PRESIDENT. 

See  AdmiraHy,  27,  28,  421 

PRIORIIY. 

See  Insolvent,  2,  431 

PRIVATEERS. 

See  Adndralty,  21, 27,  28. 

PRIZE. 

See  Admiralty .  2,  4,  5,  6, 7, 8, 9,  10. 
11,  IB,  14, 15,  16,  17,  18,  19,  2\>, 
21,  22,  25,  26,  27,  28,  29,  SO,  31, 
32, 33,  34.  35,  36,  37,  38,  and  the 
case  of  the  Mary  9  388 

PROBATE. 

t.  See  Administration,. 

2.  See  Executor,  2,  3; 

3.  See  Aji/ieal,  1, 

PROMISSORY  NOTE. 
See  Joint  merchants,  1,2, 
PURCHASER. 
1.  See  Alexandria, 


9 
9 

251 


30 


Pendleton^  462 

B. 

RANSOM. 

Sec  Insurance,  6, 

REGISTER. 

See  Admiralty,  13,  253 

RELATION. 

See  Admiralty,  23,  24. 

REVENUE 

See  Admiralty,  1,  23,  24. 

RIGHT,  WRIT  OF 

See  Writ  of  right. 

RUBLE. 

See  Insure  ffce,  3,  55 

S. 

SALVAGE 

See  Admiralty,  10,  221 

SCIRE  FACIAS. 

By  the  laWpf  South  Carolina  the  30 
day  rule  :s  substituted  for  a  scire 
facias  on  a  judgment  in  those  cases 
only  where  lapse  of  time  prevents 
the  Plai'tvflT  frofn  svaug  out  execu- 
tion. '  Griffith  V,  Frazier^  IQ 

SEIZIN. 


53. 

2.  A  purchaser  with  notice  is  pro-     See  Writ  of  right,  9,  10, 11, 15, 16, 
•   tected  by  his  vendor's  want  of  no-      '  17,"  229 

tice.  Alexander  V  Pendleton,  ^^2 

3.  A  purchaser  without  notice  has  a  SHIP,  AMERICAN. 
righf  to  join  his  adversary  posses* 

sion  to  the  ostensible  adversary     See  Admiralty^  13,  254 

possession  of  his  vendor,  so  as  to 


INDEX. 

SHIPPER. 
See  JdmirmUy^  13.  iSZ 

SOUl  H  CAROLINAi, 

See  Scire /acidic  9 

SPECIFIC  PERFORMANCE. 


After  a  lapse  of  7  years  the  Ceurt 
etu 


T. 
TAXE& 

See  Mexandria^ 

TENURE/JOINT 
See  Writ  qfri^^ht,  S,  4,  5, 14, 
TENURE,  SOLE 


will  retuse  to  decree  a  sj^eCiftc 

pei-formance  of  a  contract,  io  the    See  Wrii  qfrighu  3, 4, 5, 14, 

part  execution  of  which  the  Com^ 

pliiinantSi  or  those  under   itrhom  TITXiE. 

tuey  claim,  have  exp>ended  large 

sums  of  money,  although  fhe  first     See  Utnitaiionst  7, 3, 9« 

default  was  on  the  part  of  the  De- 


4«9 


53 


339 


339 


46? 


fendant,  and  although  it  be  proba* 
•     De- 


ble  that  the  failure  of  the  Defen- 
dant, in  that  respect,  has  pvevent 
«d  the  completion  of  the^execation 
of  the  contract  on  the  psit  of  the 
Complainants ;  circumstances  ha« 
ying  so  changed  that  neither  party 
could  derive,  from  the  execution 
of  tiie  contract,  all  the  benefits  See  Columbia^  1, 
which  were  at  first  expected. 
Frattv  Carroll,  471 


TRADING  WITH  THE  ENEMY. 


See  Admiralty^  4,  5,  7i  8,  9,  11,  19, 
14,  15, 16,  18,  19,  20,  31,  35,  2<b 
39,30,33,34,  35,  36. 


TRUSTEE. 


STATUTE  OF  USES. 
^ee  Conveyance,  3,  334 

STOPPAGE  IN  TRANSITU. 
See  Mmiralty,  14,  25, 36. 

SUPPRESSION  OF  PAPER& 
iSee  Admiralty,  33,  434 

SURPLUS  LAND. 
See  Mdgnment,  371 

SURVEY. 
Bieit  MUgnmertt,  371 

SUSPICION. 
See  Collector,  94 


U. 
UNITED  STATES 


S6 


1.  See  Admiralty,  21, 
3.  See  Irfotvent,  3, 

392 
431 

USAGE  OF  TRADE. 

Sec  Inmrance^  5, 

75 

USES,  STATUTE  OF 

See  Conveyance,  3, 

?34 

V. 

VACANT  LANDS. 

1.  See  Columbia^  3, 

3.  See  Conveyance,  1,  3,  3, 

99 

239 

VENDEE. 

1.  See  Admiralty^,  33, 34. 
3.  See  Alexandria, 

53 

Mi 


INDEX. 


3.  See  Purf /laser,  2,  3, 

4,  See  jiaaignment, 

VIRGINIA, 


462 
371 


1.  See  Jiaaignment,  371 

2.  See  Landa,  1,  66 
a  See  Writ  6/ rights                    229 

W- 

WAR. 

See  Admiralty^  2,  3,  4,  5,  6,  7,  8,  9, 

10.  11,  12,  14,  15,  16,  18,  19,   20. 

21,  25,  26,  27,  28,  29^  30,  31.    32, 
33,  34,  35,  36,  37,  38. 


WASHINGTON  CITY. 

See  QobimbUx^  2,  3, 

93 

WILD  LANDS. 

See  Conveyance,  1,  2,  ^, 

229 

WILL. 

1.  See.Landa,  1, 

2.  See  jifi/ieal,  1, 

66 
251 

WRIT  OP  RIGHT. 

X  The  Circdit  Courts  of  the  United 
(States  have  jurisdiction  in  writs  of 

*  right,  where  the  property  demand- 
ed exceeds  500  4oHar»  in  value ; 
and'if,  upon  the  trmU  the  dennan- 
dant  recover  less,  he  is  not  to  be 
allowed  fris  costs  ;  but,  atthedis- 
.  eretion  of  the  Court,  may  be  ad- 
•'jildged.to  pay  costs       Green  v. 

.,  Liter,  229 

%  At  commori  law  a  writ  of  right 
•Will  not  Jie  except  -against  the 
tenant  pf  <  the  freehold  demanded. 
Green  v  Liter,  230 

Sf  If  there  are  several  teDants, 
icUuroing  several  parcels  of  land 
by  distinct  titles,  they  cannot  law- 
fully be  joined  1n  one  writ ;  and  if 
they  are,  they  may  plead  in  abate- 

.  ment.    Gr&en  v.  Liter,  230 

^  If  the  Demanda&t  depi^nd  against 


any  tenant  ihwp  land  than  he 
holds,  he  may  plead  non-tenure  as 
to  the  parcel  nojt  holden ;  but  the- 
writ  shall  abate  only  as  to  the  par- 
cel wherjBof  noQ>t^nure  fs  pleaded 
and  admitted  or  proved.  Green 
V.  Liter,  230 

5.  Under  the  act  of  Kentucky  b 
amend  process  in  chancery  and 
common  law,  the  party  may  re- 
cover, although  he  prove  oply  part 
of  the  claim  in  his  declarati'io ; 
but  it  does  ni9t  enable  him  to  join 
parties  in  an  action,  who  could  not 
be  jdned  at  the  common  '  law. 

.  Green  v.  Liter,  230 

6.  The  act  of  Virginia  of  1786.  re- 
foi*ming  the  method  of  proceedmg 
in  writs  of  right,  did  not  vary  the 
rights  or  legal  predicament  of  the 
parties,  as  they  existed  at  the 
common  law  It  did  not^  there* 
f ore,  change  the  nature  and  effect 
of  the  pleadings;  and,  notwith- 
standing that  act,  the  tenant  shall 
have  th^  full  benefit  of  the  ordina- 
ry pleas  in  abatement.  The  clause 
in  the  act  which  proyidef:  that  fti'e 
tenant,  at,  the  thai,  may,  on  t^e 
general  issue,  give  in  evidence  any 
matter  which  might  have  been 
specially  pleaded,  is  confined  to 
matters  in  bar.    Green  v.  Liter, 

231 

7.  Under  the  act  of  Virginia  of  1786 
the  tenant  may,  at  his  election, 
plead  any  special  matter  in  bar, 
m  a  writ  of  right,  or  pve  it  in  evi- 
dence on  th**  ndae  jomed.  Gt  een 
v.Uter,  231 

8.  The  act  of  Vir|^nla  irf  1786  did 
not  change  the  mature  of  the.  en- 
quiry as  to  the  tides  of  the  parties 
to  a  writ  of  right  Green  v. 
Liter,  ^3j 

9.  In  order  to  support  a  writ  of  right, 
it  is  not  necessary  to  prove  an  ac^ 
tual  entry  under  title,  or  acti^l 
tajung  of  eapleea.  A  cqnatructtvc 
seisin  in  deed  is  sufficient.  Greeit 
V.  Liter,  ,  232 

10.  Under  the  land  law  of  Vir^ia, 
the  whole  legal  estate  and  i^l^ 
of  the  commoDwealtfa  p^ss  to  tb^  ' 
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patentee,  upon  the  isBalng .  of  his 
patent.     Green  v.  Liter ^'         232 

\1.  Ai^onveyance  of  wild  or  vacant 
lanus,  i^ives  a  eoHttructive  seizin 
thereof  in  deed  to  the  grantee,  and 
attaches  to  him''  all  the  legal 
remedies  incident  to  the  estate ;  a 
fortiori,  this  principle  applies  to  a 
patent     Green  v  Liter,  232 

12.  In  Kentucky  the  patent  is  the 
completion  ot  the  legal  title ;  and 
it  is  the  legal  title  only  that  can 
come  in  controversy  in  a  writ  of 
right     Greeny,  Lfter,  233 

}3.  A  better  subsisting  title  in  a  thitd 
person  is  no  defence  in  a  writ  of. 
right.     Green  v.  Liter,  233 

14.  If  tenants  claiming  different 
parcels  of  land  by  distmct  titles, 
omit  to  plead  that  matter  in  abate- 
ment, and  join  the  nu««,  it  is  an 
admission  that  they  are  joint-te- 
nants of  the  whole ;  and  the  ver- 
dict, if  for  the  demandant  for  any 
parcel  of  the  land,  may  be  gene- 
ral that  he  hath  more  mere  right 


to  hold  the  same  tban  the  tenants  ;* 
and  if  of  any .  parcel  for  the  te- 
nants, that  they  have*  more  inere^ 
right  to  hold  the  same  than  the 
demandant.   Green  v.  Liter,    C33 

15.  If  a  man  enter  int6  lanes,  having 
title,  his  seizin  is  not  bound  by  his 
actual -occupancy^,  bat  is  held  to 
be  CO  extensive  with  his  title.  But 
if  a  man  enter  without  title,  his 
seizin  is  confined  to  his  possession 
bv  metes  and  bounds.  Green  v* 
Liter,  234 

16  An  entry  into  a  parcc;!  which  is 
vacant  will  not  give  seizin  of  a 
parcel  which  is  in  an  adverse 
seizin ;  but  an  entry  into  the  last 
parcel  in  the  nathe  of  the  whole» 
will  enure  as  an  entry  into  the  va* 
cant  parcel.  Green  v.  Liter,    234 

17.  By  a  conveyance  taking  effect 
under  the  statute  of  uses,,  the  bar*- 
gainee  has  a  complete  seizin  in 
deed,  without  actual  entry  or  live- 
ry'of  seisin.    Green  v.  Liter*   234 
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